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SUPEEIOE   OOTJET 


OF    THB 


OITY  OF  NEW  YORK 


AT  GENERAL  TERM. 


JASPER  P.  ROE,   Plaintiff  and  Respondent,  v. 
CHRISTINA  ROE,  Defendant  and  Appellant. 

L  DIVORCE  A  VINCULO. 
1.  WrraESB.    Party  dbfendant.    Act  of  1867,  ch.  887. 

1.  Incompetent  as  a  witness  for  any  purpose  other  than  proving 
the  fact  of  marriage. 
n.  EVIDENCE.— HANDWRITING. 

1.  Comparison,  proof  of  by. 
a.  What  may  he  compared, 

1.  The  -writing  of  the  document  in  dispute  alleged  to  have 
been  written  by  a  witness  on  the  stand  may  be  comjjared 
toith  the  writing  of  w(yrds  contained  in  said  document  ioritten 
by  Buch  witness  while  on  the  stand. 

2.  Experts,  proof  by. 

1.  They  may  testify  to  the  condition  and  appearance  of  the  words, 
and  of  tlie  letters,  and  characters,  contained  in  the  writings, 
and  point  out,  and  explain  similarities  and  differences. 
1.  Objections  to  evidbncb  by  an  expert. 
1.   What  not  maintainahle  on  appeal, 
a.  An  objection  at  the  commencement  of  his  examina- 
tion, to  questions  designed  to  show  his  business,  his 
ability,  knowledge,  and  skill,  on  the  ground  of  im- 
materiality, is  not. 
vin.— 1 
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•6.  A  general  objection    *•  to  this  cluas  of  evidence  "to 
questions  having  such  design  in  view  is  not. 

1.  If  subsequent  questions  nnd  answers  exceed  the 
limit  to  which  an  expert  can  testify,  further  and 
epecifie  objections  should  be  interposed. 

Before  Preebman  and  Sedgwick,  JJ. 

Decided  Avgvst  8,  1875. 

This  was  an  action  for  a  divorce  a  vinculo  ma- 
trimonii.  On  the  trial  the  plaintiff  called  the  alleged 
puramour,  and  in  the  course  of  the  direct  examina- 
tion showed  him  a  letter  and  asked  him  whether 
he  wrote  it.  The  court  instructed  the  witness  he 
might  decline  to  answer  whether  he  wrote  the  letter 
or  not.  The  witness  declined  to  answer  on  the  ground 
that  his  answer  would  criminate  himself.  On  cross- 
examination,  defendant's  counsel  asked  hira  to  write  a 
little,  whereupon  the  witness  wrote  the  address  and 
first  line  of  the  letter  in  question.  Thereafter  plaintiff 
called  as  a  witness,  Henry  M.  Parkhnrst,  when  the 
following  evidence  was  given  by  him,  objections  taken, 
and  rulings  made : 

*'I  have,  for  a  long  time,  been  engaged  in  the 
business  of  writing  and  seeing  other  people  write. 

Q.  And  examining  handwritings  and  comparing 
them? 

[Objected  to  as  immaterial.     Objection  overruled. 
Defendant  excepts.] 

A.  I  am  familiar  with  handwriting,  and  differences 
of  handwriting.  [Defendant's  counsel  objects  to  this 
class  of  evidence.  Objection  overruled.  Defendant 
excepts.]  I  have  no  doubt,  whatever,  that  the  letter, 
which  I  have  in  my  hand,  and  that  sentence,  which  was 
written  by  the  witness  here,  were  written  by  the  same 
person,  in  the  same  hand  ;  I  form  this  opinion,  some- 
what, from  the  general  appearance,  but  more  par- 
ticularly, from  the  peculiar  forms  of  the  letters  and 
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their  peculiar  connections ;  some  of  the  letters  are  made 
diifereot  in  the  two,  but  there  are  very  remarkable 
peculiarities  which  are  identical  in  the  two,  and  many 
of  them  ;  I  have  no  doubt  upon  the  subject  at  all ;  I 
have  no  doubt  the  superscription  upon  the  envelope  is 
the  same  handwriting/' 

Plaintiff  then  read  the  letter,  its  envelope,  and  the 
slip  written  on  by  the  former  witness  on  the  trial,  in 
evidence. 

The  letter  had  a  tendency  to  prove  the  adultery 
charged. 

After  the  plaintiff  had  rested,  defendant's  counsel 
called  the  defendant  as  a  witness  on  her  own  behalf; 
and  evidence  was  given,  objections  raised,  and  rulings 
made,  as  follows : 

"  I  am  defendant.  I  saw  a  man  named  Henry  Miller 
once  ;  I  forget  the  daj^  of  the  month  I  saw  him  ;  it  was 
in  April ;  it  was  at  the  time  Mr.  Jessee  was  there ; 
that  was  the  only  time  ;  I  never  saw  him  but  once  ;  I 
never  bought  any  prize  packages,  and  I  didn't  know 
what  he  was  doing  ;  I  never  received  any  letter." 

[Mr.  Hirsch  proposes  to  ask  the  witness  whether 
she  ever  had  any  adulterous  intercourse,  with  Henry 
Miller.  Objected  to  as  incompetent.  Objection  sus- 
tained. Mr.  Hirsch  stated  that  he  proposed  to  examine 
the  witness  as  to  what  took  place,  in  the  presence  of 
herself  and  Mr.  Roe,  at  the  time  Mr.  Jessee  went  there 
with  the  plaintiff.  Objected  to.  Objection  sustained. 
Exception  by  defendant.] 

.  The  court  also  struck  out  all  the  evidence  of  the  de- 
fendant, to  which  ruling  the  defendant  excepted. 

There  was  in  addition  to  the  testimony  of  the  para- 
mour, a  great  deal  of  circumstantial  evidence  in  sup- 
port of  the  charge  of  adultery. 

The  court  below  found  in  favor  of  the  plaintiff  ;  and 
judgment  of  divorce  a  vinculo  was  thereupon  entered  in 
his  favor. 
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From  the  judgment,  defendant  appealed. 

Samuel  Hirschy  attorney,  and  of  counsel  for  appel- 
lant, urged: — L  It  has  been  uniformly  held  inactions 
of  this  kind  that  while  to  authorize  a  divorce  for  adul- 
tery, direct  testimony  of  the  commission  of  the  crime  is 
not  required,  yet  the  proximate  facts  must  lead,  by 
fair  inference,  to  a  necessary  conclusion — a  con- 
clusion so  far  inevitable  that  the  supposition  of  inno- 
cence, can  not  by  any  just  course  of  reasoning,  be 
reconciled  with  it  (17  Abb.  Pr.  Hep.  48,  anonymous ; 
Mulock  V.  Mulock,  1  Edw.  Sep.  14 ;  Hart  v.  Hart, 
2  JEd.  207;  Turney  o.  Turney,  4  Id.  666  ;  Banta  v. 
Banta,  3  Id.  295).  The  complaint  itself  is  defective  in 
not  stating  the  acts  of  adultery  with  sufficient  certainty 
(Pramagiori  v.  Pramagiori,  7  Bob.  302  ;  also  Wood  v. 
Wood,  2  Paige  Hep.  108).  Where  the  evidence  of 
adultery  in  an  action  for  divorce  depends  on  the  testi- 
mony of  defendant's  paramour,  unsupported  by  other 
evidence,  no  decree  will  be  granted  ;  he  is  regarded  as 
an  accomplice,  and  his  testimony  subject  to  the  objec- 
tion of  an  accomplice  (5  Hob.  611). 

II.  There  is  no  proof  of  any  adultery  at  any  time 
such  as  would  warrant  a  decree  for  divorce  (Myer  v. 
Myer,  48  Sarb.  114 ;  Hamburger  v.  Hamburger,  46 
How.  346;  Ferguson  v.  Ferguson,  3  Sand.  307;  Trust 
c  Trust,  11  How.  623).  There  can  also  be  no  decree 
for  adultery  committed  after  the  filing  of  the  bill.  In 
this  action  the  bill  is  filed  or  the  action  commenced 
April  11,  1873,  the  very  day  of  the  alleged  meeting. 
The  finding  of  fact  in  respect  to  the  adultery  is  April 
12,  and  after  the  commencement  of  the  action  (Ferrier 
V.  Ferrier,  4  Bdw.  296). 

III.  It  was  error  to  allow  the  witness  Parkhurst, 
as  an  expert,  to  swear  to  the  letter  of  Miller  by  mere 
comparison  of  the  letter  with  a  paper  written  by  Miller, 
and  marked  for  identification  (Jackson  v.  Phillips,  9 
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Cow.  94;  Wilson  v.  Kirkland,  6  BUI,  182 ;  People  v. 
Spooner,  1  Johns.  343 ;  Bar  v.  Colemstn,  13  Barb.  42 ; 
Tillford  V.  Knott,  2  Johns.  Chan.  Cases ^  211 ;  Jackson 
t).  Van  Duzeu,  5  Johns.  Rep,  144;  Haskin  v.  Stuyves 
antj  Anthon.  Nisi  Frius^  132  ;  Van  Wyck  v.  Mcintosh, 

14  N.  Y.  [4  JTer.]  439). 

IV.  The  testimony  of  the  defendant  should  not 
have  been  stricken  out,  and  she  should  have  been 
allovred  to  give  the  evidence  offered,  (a.)  Such  admis- 
sion would  not  necetrsarily  have  been  in  contravention 
of  the  provisions  of  the  act  of  1867  {Laws  q/"  18(37,  ch. 
887,  §  2;  §§388  and  399  of  Code;  Welirkamp  t. 
Wilkts,  1  Keyes,  250 ;  Shoemaker  r.  McKee,  19 
How.  86 ;  March  v.  Potter,  30  Barb.  fi06 ;  Chamber- 
lain t).  People,  23  N.  Y.  [9  Smith]  85 ;  Rivenbnrg  v. 
Rivenburg,  AT  Barb.  419).  In  this  case  special  atten- 
tion is  asked  to  the  dissenting  opinion  of  Judge  Bal- 
COMB  (1  Oreenleaf  on  Evidence^  287,  §  254). 

Garrelson  &  Mayo^  attorneys  and  of  counsel  for 
respondent,  urged: — I.  As  to  the  adultery,  the  law 
does  not  exact,  in  cases  of  this  nature,  such  precise 
and  incontrovertible  proof  as  it  requires  in  many 
other  actions.  The  direct  fact  need  not  be  proven.  It 
may  be  inferred  from  circumstances  that  lead  to  it  as  a 
necessary  conclusion  {N.  Y.  SupW  Courts  Ferguson 
r.  Ferguson,  3  SanrJf.  307,  citing  Lord  Stowell  in 
Loveden  tJ.'Loveden,  2  Hagg.  Cons  is.  Rep.  1). 

II.  The  statute  making  parties  to  actions  compe- 
tent as  witnesses  does  not  apply  to  cases  brought  by 
husband  or  wife,  the  one  against  the  other,  for  divorce- 
ment on  the  ground  of  adultery.  The  defendant's 
testimony  was  properly  excluded    (Smith  v.   Smith, 

15  How.  165  ;  Sweet  v.  Sweet,  Id.  169  ;  C.  ?).  C,  25  Id. 
432). 

III.  The  letter  purporting  to  have  been  written  by 
Henry  Miller  to  the  defendant  was  written  by  him  to 
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her.  The  testimony  of  Henry  M.  Parkhurst  refers  to  a 
comparison  of  the  writing  called  for  by  the  defendant's 
counsel  from  Henry  Milier  on  the  examination  of  that 
witness,  with  the  letter  in  proof  and  appearing  at  large 
in  the  case.  The  rule  which  in  this  state  reijects  proof 
of  handwriting  of  a  paper  sought  to  be  put  in  proof  by 
comparing  it  with  the  handwriting  of  another  paper 
proven  to  have  been  written  by  the  same  person,  applies 
solely  where  it  is  attempted  to  compare  the  handwrit- 
ing of  the  paper  sought  to  be  introduced  with  that  of 
one  which  is  immaterial  to  the  issue  (Van  Wyck  v. 
Mcintosh,  14  I^.  Y.  [4  Eer.']  439).  Such  is  not  this  in- 
stance.  Here  a  portion  of  the  very  letter  itself  is  in- 
troduced by  the  defendant's  counsel,  and  the  evidence 
is  perfected  by  a  comparison  of  what  was  so  written 
with  the  same  jmper  in  its  entirety. 

By  the  Court.— Freedman,  J. — The  evidence 
fully  sustains  the  finding  that  between  the  1st  day  of 
May,  1872,  and  the  12th  day  of  April,  1873,  the  defend- 
ant did  commit  adultery  with  one  Henry  Miller. 
Direct  testimony  of  the  commission  of  the  offense  is 
not  necessary,  but  circumstatial  evidence  which  by 
fair  inference  irresistibly  points  to  that  conclusion  is 
suflScient.  Tested  by  this  rule  the  facts  testified  to  by 
the  witnesses  Maria  Palmer,  Oelia  Denning,  Walker, 
and  Henry  Lewis,  all  of  whom  were  properly  admitted, 
would  be  sufficient  even  without  the  testimony  of  the 
paramour.  The  learned  chief  justice  who  tried  the  case 
below,  had  these  witnesses  before  him,  and  not  only 
heard  their  testimony,  but  also  observed  the  manner 
in  which  they  gave  it.  He  was  therefore  even  in  a  better 
position  to  judge  of  their  credibility  than  the  court  at 
general  term  can  be.  Their  testimony  was  not  shaken 
or  impeached,  and  aside  from  such  contradictions  upon 
collateral  points  as  usually  appear  between  the  testi- 
mony of  witnesses  testifying  to  succi^ssive  occurrences. 
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it  bears  no  intrinsic  marks  for  which  it  could  be  dis-    , 
credited.    As  a  whole  it  is  wholly  incompatible  with 
defendant's  innocence,  and  no  inference  other  than 
that  of  criminality  is  possible  from  it. 

The  testimony  of  the  defendant  was  properly  ex- 
cluded. Before  the  act  of  1867  (ch:  887  of  Laws  of 
1867),  she  would  not,  under  the  Code,  have  been  a 
competent  witness  in  her  own  behalf  in  an  action  for 
divorce  (Rivenburgh?).  Eivenburgh,  47  Barh.  419),  and 
that  act,  though  making  the  husband  or  wife  of  any 
party  to  an  action  as  competent  a  witness  on  behalf  of 
such  party  as  any  other  witness,  expressly  provides 
that  nothing  therein  contained  shall  render  any  hus- 
band or  wife  competent  or  compellable  to  give  evidence 
for  or  against  the  other  in  any  action  or  proceeding  in- 
stituted in  consequence  of  adultery,  or  in  any  action 
or  proceeding  for  divorce  on  account  of  adultery,  ex- 
cept to  prove  the  fact  of  marriage. 

The  first  objection  to  the  testimony  of  the  expert  on 
the  question  of  handwriting  is  wholly  untenable,  and 
the  second  too  general  in  its  character.  The  author- 
ship of  the  letter  alleged  to  have  been  written  by  the 
paramour  to  the  defendant,  and  claimed  to  have  been 
found  by  the  plaintiff  in  defendant's  possession,  was 
material,  and  a  comparison  of  tlie  handwriting  of  that 
letter  with  the  few  lines  written  by  the  paramour  on 
the  witness-stand  at  the  request  of  the  counsel  for  the 
defendant  was  to  a  certain  extent  permissible.  The 
expert  could  properly  testify  to  the  condition  and  ap- 
pearance of  the  words  and  of  the  letters  and  characters 
contained  in  these  writings,  and  to  point  out  and  ex-  , 
plain  similarities  and  differences.  If  by  subsequent 
questions  and  answers  this  limit  allowed  by  law  was 
transcended,  a  further  and  specific  objection  should 
have  been  interposed.  A  genera]  objectiou  taken  at 
the  beginning  *'to  this  class  of  evidence,"  or  "on  the 
ground  of  imraaterialit}',"  is  not  enough. 
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The  judgment  should  be  affirmed. 
Sedgwick,  J.,  concurred. 


ELIZA  PAYNE,  as  administratrix,  &o.,  of  WIL- 
LIAM D.  PAYNE,  DECEASED,  Plaintiff  and 
Appellant,  v.  THE  FORTY-SECOND  STREET 
AND  GRAND  STREET  FERRY  RAILROAD 
COMPANY,  DEi'ENDANT  and  Respondent. 

I.  carrier  of  passengers. 

1.  Negligence  of  carbier — What  is  necessary  to  establish. 
1.  Sometliing  more  must  be  shown  than  a  probahility  that  the  car- 
rier was  negligent ;  there  must  be  some  element  of  moral  certainly 
and  exclusion  of  reasonable  doubt. 

1.  Example  of  a  case  not  falling  within  this  rule. 
a.  The  case  is  stated  in  the  opinion  as  shortly  as  it  is  possi- 
ble to  state  it. 

n.  evidence;. 

1.  Compromise,  offer  op,  not  admissible  in  evidence. 

1.  This,  though  the  party  sued  was  the  one  who, made  the  oflfer. 
and  before  making  it  had  investigated  the  matters  out  of  which 
the  suit  arose,  and  at  the  time  of  making  it,  neither  admitted 
nor  denied  his  lUibility, 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  Avgust  3,  1875. 

Appeal  by  plaintiff  from  a  judgment.     The  facts 
sufficiently  appear  in  the  opinion. 

Tracy.  Olmsltad  &  Tracy,  attorneys ;  C,  E,  Tracy 
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and  G.  W.  Ellis^  of  counsel  for  appellant,  urgHd  : — 
I.  The  circumstances  detailed  in  evidence  show  that 
the  *' break-up,''  testified  to  by  the  witness  McDer- 
root,  was  for  the  purpose  of  allowing  the  boy  to  alight, 
in  accordance  with  a  request  to  the  drivers  to  stop  tliti 
car ;  no  other  reason  or  motive  for  stopping  was 
proved  ;  the  car,  however,  was  continued  in  motion 
afterwards  for  over  half  a  block  and  the  width  of 
Eighteenth  street,  and  the  boy  evidently  was  thrown 
from  the  car  while  standing  on  the  platform  waiting 
for  the  car  to  stop.  These  facts  would  have  justified  a 
finding  of  negligence  in  the  drivers,  and  entitled  the 
plaintiff  to  have  the  question  submitted  to  the  jury 
(Mulhado  0.  Brooklyn  City  R.  R.  Co.,  30  N.  Y.  370; 
Mettlestadt  v.  Ninth  Avenue  R.  R.  Co.,  4:  RobL  377). 
''That  there  is  more  hazard  in  leaving  a  car  while  in 
motion,  although  moving  ever  so  slowlj-,  than  when  it 
it  is  at  rest,  is  self-evident.  But  whether  it  is  impru- 
/lent  and  careless  to  make  the  attempt  depends  upon 
circumstances  ;  and  where  a  party,  by  the  wrongful  act 
of  another,  has  been  placed  in  circumstances  calling 
for  an  election  between  leaving  the  cars  or  submitting 
to  an  inconvenience  and  a  further  wrong,  it  is  a  proper 
question  for  the  jury  whether  it  was  a  prudent  and 
ordinarily  careful  act,  or  whether  it  was  a  rash  and 
reckless  exposure  of  the  person  to  peril  and  hazard."  — 
Per  Allen,  J.  (Filer  v,  N.  Y.  Central  R.  R.  Co.,  49 
N.  T.  51). 

II.  "A  common  carrier,  in  offering  to  take  passen- 
gers, must  give  free  ingress  and  egress,  and  is  liable 
for  any  damage  which  may  occur  to  such  passengers 
from  his  negligence  in  not  securing  them  from  risk, 
when  approaching  or  leaving  the  carriage"  {Wharton 
on  Negligence,  §§  652,  821 ;  Crocheren  0,  Ferry  Co.,  1 
Swpreme  CL  R.  447;  Filer  ti.  N.  Y.  Central  R.  R.  Co., 
above).  The  carrier  becomes  liable  for  an  injury 
occurring  to  one  taking  a  dangerous  position,  notwitii- 
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standing  rales  and  notice,  if  with  his  acquiescence 
(Smith  V.  Terry  Co.,  5  Supreme  GL  R.  689). 

III.  The  car  wasoverloaded,  and  if  the  jury  should 
find  that  that  contributed  to  the  accident,  defendant  was 
guilty  of  negligence,  and  is  liable  accordingly  {S,  L. 
1860,Ch.  515).  ''Every  person  while  violating  an  express 
statute,  is  a  wrong-doer,  and  as  such  is  ex  necessitate 
negligent  in  the  eye  of  the  law."  Per  Davis,  J.  ( Jetter 
V,  N.  Y.  &  H.  R.  R.  Co.,  2  Keyes,  154  ;  Beisegel  v,  N.  Y. 
Central  R.  R.  Co.,  14  Ahh.  N.  8, 35 ;  Ryan  v.  Thompson, 
6  Jones  &  Spencer^  133  ;  Israel  v.  Clark,  4  Esp.  259.)  In 
€uch  a  ca^e  the  defendant  can  excuse  his  default  only 
by  proof  of  concurring  circumstances  beyond  his  con- 
trol. No  such  proof  was  offered  ( Wharton  on  Negli- 
<jence,  %  128) ;  Sheridan  t.  Brooklyn,  &c.,  R.  Co.,  36 
N.  r.  39). 

IV.  More  care  towards  the  young  is  required  than 
towards  others.  .  .  .  In  the  case  of  young  persons, 
the  jury  are  not  bound  to  require  the  same  demureness 
and  caution  as  in  the  case  of  an  older  person  (O'Mara 
«.  Hudson  R.  R.  R.  Co.,  38  N.  T.  449 ;  Hay  croft  v.  L. 
S.  &  M.  S.  R.   Co.,  5  iV.  Y.   Supreme  Ct.   Hep.   61  ; 

Wharton  on  Negligence,  §  687).  It  is  the  duty  of  a 
street  railway  company  to  provide  vehicles  which  insure 
security  to  their  passengers,  and  not  to  suffer  their  pas- 
sengers to  occupy  unsafe  places  upon  the  vehicles  (East 
Saginaw,  &c.,  R.  Co.  v.  Bohn,  12  Am.  Law  Reg.  745). 

V.  Tlie  case  is  not  one  in  which  there  was  any 
<luestion  of  contributory  negligence  (Johnson  ib.  Hudson 
R.  R.  R.  Co.,  20  N.  Y.  65 ;  Willis  zj.  L.  I.  R.  R.  Co., 
434  Id,  670,  679).  The  death  of  the  boy  silenced  the 
witness  who  could  have  given  direct  evidence  of  the 
negligence  of  the  defendant,  and  the  plaintiff  was  there- 
fore entitled  to  the  verdict  of  the  jury  upon  such  cir- 
<:umstantial  evidence  as  could  be  offered.  It  is  said  in 
Oee  /J.  R.  R.  Co.  (8  Q.  5.  161) :  ''  In  considering  what 
evidence  is  sufBcieut  to  call  for  an  answer,  I  think  that 
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you  must  look  at  the  means  the  plaintijff  has  of  proving 
more." 

VL  At  most,  this  question,  if  presented  at  all, 
should  have  been  submitted  to  the  jury  as  a  question 
of  fact  (Maugam  v.  Brooklyn  R.  Co.,  88  JV.  Y.  458 ; 
Downs  v.N.Y.  Central  R.  Co.,  47  Id.  83). 

VII.  If  the  boy  was  in  fact  pushed  off  by  the  driver, 
then  the  defendant  was  liable,  for  no  evidence  was 
offered  to  show  malice  or  willful  misconduct  on  the  part 
of  the  driver  causing  the  injury  to  the  boy.  Malice  or 
misconduct  can  not  be  presumed  ( Wharton  on  Negli- 
gence^ §  128  ;  Higgins  v.  Watervliet  Turnpike  Co.,  46 
N.  T.  25  ;    Wharton  on  Negligence,  §  425). 

VIII.  The  evidence  offered  by  plaintiff  of  an  offer 
by  defendant  to  satisfy  the  claim,  the  subject  of  this 
action,  before  suit  brought,  was  erroneously  excluded. 
An  exception  was  duly  taken  (Boss  v.  -Ackerman,  46 
N.  Y.  210  ;  Green  v.  H.  R.  R.  Co.,  32  Barb.  34). 

JSlp  <fi  Smithy  attorneys,  and  Moses  Ely^  of  counsel 
for  respondent,  urged : — I.  The  mere  statement  of  this 
case  is  enough  to  condemn  an  application  for  a  new 
trial.  It  surely  can  require  no  argument  to  show  that 
no  course  was  left  to  the  learned  judge  at  trial  term 
but  to  grant  the  nonsuit  asked. 

II.  The  offer  rejected  was  (briefly)  to  prove  that  the 
president  of  defendants  sought  an,d  had  an  interview 
with  plaintiff,  and  offered  her  money  in  settlement, 
and  neither  admitted  nor  denied  the  liability  of  his 
company  ;  and  the  rejection  was  proper,  {a.)  Such 
was  not  an  admission  of  any  fact  by  the  president.  (6.) 
There  was  no  offer  to  prove,  nor  will  it  be  presumed, 
that  it  could  have  been  proved,  that  even  an  express 
admission  by  thf^  president  that  his  company  was  to 
blame  would  bind  defendants.  Such  an  admission 
can  hardly  be  supposed  to  be  within  the  scope  of  his 
agency  for  the  company  (First  National  Bank  ».  Ocean 
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National   Bank    (in    conrt  of  appeals).      See  Daily 
Register,  of  April  12,  1875. 

By  the  Col'rt.  —Curtis,  J. — The  pleadings  concede 
that  it  was  the  defendant's  duty,  as  a  common  carrier, 
to  receive  passengers  and  deliver  them  at  such  points 
on  its  railroad  as  tliey  should  wish  to  enter  or  leave  its 
cars.  The  deceased,  a  boy  of  twelve  years  of  age,  was  a 
passenger  in  one  of  defendant's  cars,  occupying  a  seat 
in  the  front  part  of  the  car.  The  platforms  and  pas- 
sage-way were  crowded  with  passengers.  The  rear 
platform  was  so  full  no  one  could  get  on  or  off.  At 
about  Twentieth  street  the  boy  went  towards  the  front 
of  the  car,  and  out  upon  the  platform.  When  the  car 
passed  the  lower  corner  of  Nineteenth  street  and 
reached  about  the  middle  of  the  block,  there  was  a 
break-up,  as  if  breaks  were  being  applied  to  the  car, 
and  when  the  corner  of  Eighteenth  wasalmost  reached, 
there  was  a  jerk  and  an  immediate  stoppage  of  the  car. 
The  boy  was  found  lying  injured  near  the  hind  v.heel 
of  the  car,  his  head  not  quite  up  to  the  upper  Eight- 
eenth street  grossing.  From  this  injury  be  died. 
There  was  snow  on  the  side  of  the  street  from  eighteen 
inches  to  three  feet,  which  had  been  swept  from  the 
track  and  down  to  which  it  slanted,  and  the  boy  was 
lying  between  the  snow  and  the  side  of  the  car. 

The  only  witness  who  testified  as  to  seeing  how  the 
inj  ary  occurred  said,  that  he  saw  him  on  the  instant 
of  his  coming  down  ;  it  was  all  a  flash  ;  that  he  was 
pushed  off  or  fell  off  nolens  volens  ;  that  he  could  not 
say  whether  he  was  pushed  or  fell ;  that  it  came  to  his 
mind  that  may-be  he  was  not  holding  on  and  the  shock 
of  the  car  threw  him  ;  that  so  far  as  he  knew  he  may 
have  been  jerked  off,  or  pushed  off;  and  that  he  did 
not  know  how  it  was  done  ;  that  he  saw  the  boy  stand- 
ing perfectly  still,  and  that  he  made  no  motion  as  if 
going  to  jump  from  the  car. 
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This  evidence  fails  to  show  that  the  boy's  injury 
was  caused  by  any  act  or  neglect  of  the  defendants,  or 
of  their  servants.  He  may  have  been  pushed  oif,  or 
jerked  off  by  their  carelessness,  or  he  may  have  acci- 
df^ntally  slipped  or  fallen  from  the  car  as  he  was  pre- 
paring to  alight  when  it  should  stop,  or  he  may  have 
jumped  from  the  car  without  making  any  motion  as  if 
going  to  do  so.  If  bare  probabilities  are  considered  it  is 
difficult  to  see  what  they  tend  to  show,  and  in  this  case 
the  circumstances  proved  are  insufficient  to  establish 
negligence  on  the  defendant's  part  after  he  came  out 
on  tlie  platform.  It  does  not  appear  that  the  move- 
ment of  the  car  was  unusual  when  the  brakes  were  ap- 
plied to  stop  it,  as  it  approached  Eighteenth  street.  If 
it  had  been  left  to  the  jury  to  find  whether  the  injury 
occurred  through  the  carelessness  of  defendant's  ser- 
vants, and  they  had  found  that  it  did  so  occur,  there  is 
no  evidence  in  the  case  sufficiently  direct  or  positive  to 
sustain  such  a  finding.  There  must  be  somethingc  more 
shown  than  a  probability  of  defendants'  negligence ; 
there  must  be  some  element  of  moral  certainty,  and  ex- 
clusion of  reasonable  doubt.  Justice  requires  that  it 
should  be  proved  that  defendants  committed  the  wrong, 
before  they  can  be  adjudged  liable. 

It  was  the  duty  of  the  railroad  company  in  carrying 
passengers,  in  view  of  their  condition,  age,  sex,  or  in- 
firmity to  exercise  care  and  judgment  in  receiving  and 
delivering  them.  This  is  a  part  of  the  consideration  they 
render  for  the  fare  paid  by  the  passenger.  If  it  is  disre- 
garded, and  the  passage-way  and  rear  platform  are 
crowded  with  passengers,  the  only  mode  of  egress  left 
is  by  the  front  platform,  and  that  mode  selected  by  the 
deceased  seems  to  have  been  both  natural  and  reason- 
able  under  the  circumstances. 

On  the  trial  the  counsel  for  the  plaintiff  .offered  to 
prove  that  the  president  of  the  defendants,  after  causing 
this  accident  to  be  investigated,  sought  and  obtained 
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an  interview  with  the  plaintiff ;  and  thereat,  before  this 
action  was  commenced  or  contemplated,  or  counsel 
was  consulted  by  the  plaintiff,  the  said  president 
endeavored  to  settle  the  matter  with  the  plaintiff,  and 
offered  to  pay  the  plaintiff  a  sum  of  money  in  settle- 
ment thereof,  and  did  not  then  or  since  question  or  deny 
the  liability  of  the  defendant. 

The  counsel  for  the  defendant  objected  to  the  intro- 
duction of  any  such  evidence,  the  objection  was  sus- 
tained,  and  the  plaintiff's  counsel  excepted. 

The  offer  is  not  to  prove  that  the  president  of  the 
defendants  admitted  or  denied  their  liability,  even  if  he 
had  the  power  to  bind  them  by  such  admission.  It  is 
an  offer  to  show  that  the  president  proposed  to  pay 
the  plaintiff  a  sum  of  money,  in  the  course  of  negotia- 
tions for  a  settlement  of  the  plaintiff's  claim.  The 
court  properly  excluded  it.  It  is  the  policy  of  the  law 
to  favor  the  settlement  of  variances  and  controversies. 
The  welfare  of  the  community  is  protected  bj^  it.  The 
admission  of  this  class  of  testimony,  would  tend  to  pre-, 
vent  compromises  and  settlements  of  differences  ( Wald- 
ridge  v.  Kennison,  1  JEsp.  H.  143  ;  Turner  v.  Railton, 
2  Id.  274 ;  Williams  v.  Thorp,  8  Cow.  202 ;  1  Green. 
Ev.  §  192). 

The  judgment  appealed  from,  should  by  affirmed 
with  costs. 

Sedgwick,  J.,  concurred. 
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MOLSON'S  BANK  OF  MONTREAL,  Plaintiff  ani> 
Respondent,  v.  CHARLES  N.  HOWARD,  m- 
PLEADED,  Defendant  and  Appellant. 

I.  BILL  OF  EXCHANGE.— PROMISE  TO  ACCEPT. 
1.  Telegram. 
1.  R.  8.  part  2,  chap.  4,  title  2,  §  8.     A  promise  to  accept  under 
this  section  may  be  transmitted  hy  a  telegram  toritten  and  sent  h/ 
tMpromissor, 
%.  Unconditional — What  ib  under  the  statute. 
1.  Time  Vie  biU  is  to  run  need  not  be  specified — e.  g,  **  To  A — ^Will 
accept  twenty-five  gold  or  three  thousand  currency ,  on  usual 
time,  B,''  is  an  unconditional  fyromise^  the  time  of  drafts  drawn 
in  preyious  transactions  of  thA  flamp.  kind  hetwAnn  the  partterr 
being  proved. 
n.  MARSHALLING  ASSETS. 

1.  Can  not  be  marshalled  in  an  action  to  which   all  persons  who 
claim  to,  or  may  possibly,  be  interested  in  the  marshalment  are 
not  parties. 
a.  Semble. — One  wlio  discounts  an  acceptance  can  not  he  deprived 
of  his  recovery  against  the  acceptors,  because  he  holds  col- 
lateral security  from  the  drawer,  and  the  state  of  the  accounts 
between  the  acceptors  and  drawer  is  such,  that  if  the  accep- 
tors  pay  the  acceptance,  the  drawer  will  be  indebted   to 
them  in  a  sum  equal  to  a  part,  or  the  whole  of,  or  exceeding^ 
the  value  of  the  collateral. 

h,    BONA-FIDB  HOLDER  FOR  YALUB  BEFORE  MATURITY  OF  AO- 

CRPTED  BILL  OF  EXCHANGE  is  entitled  to  recover  in  a  suit 
against  the  acceptor,  u)ithout  reference  to  the  equities  between 
the  original  parties. 

Before  Curtis  and  Sedgwick,  JJ, 

Decided  August  8,  1876. 

Appeal  from  an  order  denying  a  motion  for  a  new 
trial  and  from  a  judgment. 

The  action  was  brought  to  charge  the  defendants  ae 
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acceptors  of  a  draft  for  three  thousand  dollars,  upon 
a  written  promise  to  accept,  nnder  the  statute.  On 
April  8,  1874,  at  their  banking  house  in  Montreal,  the 
plaintiffs,  a  Canada  banking  corporation,  in  their  usual 
course  of  business,  at  the  request  and  for  the  account 
of  the  drawers  thereof,  discounted  a  draft  or  bill  of  ex- 
change bearing  date  on  that  day,  and  drawn  by  Niven 
&  Co.,  at  Montreal,  on  the  defendants  at  New  York, 
at  thirty  days  after  date,  for  three  thousand  dollars. 
The  proceeds  of  such  discount,  two  thousand  six  hun- 
dred and  eight  dollars  and  forty  cents,  gold,  were 
passed  to  the  credit  of  Niven  &  Co.,  in  account,  and 
were  used  by  them  (pro  tanto)  in  retiring  their  own 
acceptance  of  defendant's  draft  for  three  thousand  dol- 
lars, which  matured  on  that  day,  and  which  was  held 
by  tl>e  plaintiffs  as  agents  of  the  Mechanics'  National 
Bank  of  New  York,  for  collection.  The  money  re- 
ceived by  the  plaintiffs,  in  payment  of  Niven  &  Co.'s 
acceptance,  was  at  once  remitted  by  plaintiffs  to  the 
paid  Mechanics'  Bank.  The  plaintiffs  discounted  and 
cashed  the  draft  in  suit  on  the  faith  of  defendants' 
telegram,  the  original  whereof  was  subscribed  by  How- 
ard, and  transmitted  by  him  over  the  line  of  the 
Atlantic  and  Pacific  Telegraph  Company,  to  Niven  & 
Co.,  at  Montreal. 

The  telegram  was  as  follows  : 

'*N.  Y.  April  8,  1874. 

**To  Niven  &  Co.,  Montreal,  Ca. : 

'*  Will  accept  twenty-live  gold  or  three  thousand 
currency  on  usual  time.     Nothing  new. 

'*  C.  N.  Howard  &  Co." 

The  defendants  are  commission  merchants  in  the 
city  of  New  York,  and  the  draft  in  suit  was  drawn  by 
Niven  &  Co.,  as  one  of  a  series  of  drafts  against  con- 
signments of  merchandise  previously  forwarded  by 
them  to  the  defendants  for  sale.  The  usual  time  at 
which  such  drafts  were  drawn  was  thirty  days. 
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It  also  appeared  on  the  trial  that  at  the  time  of  the  non  - 
acceptance  of  the  draft  on  Howard  &  Co.,  the  subject  of 
this  action,  there  stood  to  the  credit  of  said  Niven  &  Co. 
on  the  books  of  the  bank,  eight  hundred  and  seventy- 
four  dollars  in  gold,  and  that  in  fact  the  bank  then  held 
that  amount  of  money  to  the  credit  of  said  Niven  & 
Co.,  and  upon  receipt  of  notice  as  aforesaid,  held  said 
sum  of  eight  hundred  and  seventy-four  dollars  as 
security  for  the  payment  of  the  draft,  the  subject  of 
this  action,  and  then  and  ever  since  had  refused  to  pay 
over  said  sum  to  said  Niven  &  Co.,  or  said  assignee,  and 
that  since  the  making  of  said  draft,  the  said  Niven  & 
Co.  had  become  bankrupt  and  insolvent,  and  had  taken 
the  benefit  of  the  bankrupt  laws  in  Canada. 

Charles  N.  Howard,  one  of  the  defendants,  testified 
that  he  thought  defendants  had  about  fifteen  hundred 
dollars  of  the  drawers'  to  apply  upon  this  acceptance. 

A  verdict  for  three  thousand  one  hundred  and 
seventy-seven  dollars  and  fifty-five  cents,  was  rendered 
under  the  direction  of  the  court. 

Prom  the  judgment  entered  on  such  verdict,  as  well 
as  from  an  order  denying  his  motion  for  a  new  trial,  the 
defendant  Howard  has  appealed  to  the  general  term. 

Sand/ordy  Robinson  &  Woodruffs  attorneys,  and 
Charles  F,  Sandford^  of  counsel  for  respondent,  on 
the  points  discussed  by  the  court,  urged: — I.  Tele- 
graphic authority  to  draw  has  been  held  by  the  court 
of  appeals  to  be  "an  unconditional  promise  in  writing 
to  accept''  (Johnson  v.  Clark,  39  N.  Y.  216,  218). 
"  Nor  was  it  in  the  power  of  the  defendants  to  revoke 
their  promise  after  the  plaintiflPs  had  parted  with  their 
money  on  the  faith  of  it." 

IL  The  court  properly  directed  a  verdict  for  the  full 
amount  of  the  draft,  and  the  defendants'  exception  to 
such  ruling  is  untenable.  (1.)  The  defendants  in  this 
action  can  not  be  permitted  to  set  oflf,  against  their 

VIII. — 2 
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liability  to  plaintiffs,  a  claim  of  Niveii  &  Co.,  or  of  the 
assignee  in  bankruptcy  of  Niven  &  Co.,  against  the 
plaintifTs,  notwitlistanding  that  the  defendants,  upon 
payment  of  tlieir  acceptance,  may  have  a  good  cause  of 
action  against  that  firm  (Smith  v.  Van  Loan,  16  We7id. 
650).  It  is  the  right  of  Niven  &  Co.,  or  of  their  assignee, 
to  have  the  fact  of  their  indebtedness  (if  any)  to  de- 
fendants asceiiained  and  determined  in  a  suit  to 
which  they  are,  respectively,  made  parties.  (2.)  It  is 
not  pretended  that  the  gold  held  by  plaintiff",  as  collat- 
eral to  the  draft  in  suit,  has  been  applied,  j?ro  tanto, 
in  paj'ment.  That  gold  is  still  claimed  by  Niven  &  Co. 
and  their  assignee  in  bankruptcy,  as  due  from  the 
plaintiffs  to  them.  Plaintiffs  retain  it,  notwithstanding 
ftuch  claim,  but  merely  as  security  for  the  payment  of 
the  draft  in  suit.  The  fact  that  plaintiffs  claim  to 
hold  the  gold  as  security  by  no  means  establishes 
their  right  so  to  do,  and  warrants  no  presumption  of 
euch  right  in  favor  of  defendant.  If,  for  any  reason, 
Niven  &  Co.  ^re  not  liable  to  plaintiffs  as  drawers,  and 
there  is  no  evidence  tending  to  establish  such  liability, 
or  if,  under  the  bankrupt  law  of  Canada,  plaintiffs' 
title  thereto  can  not  be  sustained,  the  gold  maj'  be  re- 
covered of  plaintiffs,  even  though  this  court,  in  this 
suit  to  which  Niven  &  Co.  are  not  parties,  shall  decide 
that  the  defendant  is  entitled  to  be  credited  with  its 
value.  No  amount  of  security,  in  tlie  hands  of  the 
plaintiffs,  received  by  them  from  drawers  who  are  only 
contingently  liable,  can  avail  to  prevent  or  diminish  a 
recovery  against  acceptors  primarily  liable. 

Tracy y  Olmstead  &  Tracy^  attorneys,  and  C.  E, 
Tracy ^  of  counsel  for  appellant,  on  the  points  discussed 
by  the  court,  urged  : — I.  This  evidence  did  not  make 
out  a  case  of  an  *'  unconditional  promise  in  writing," 
within  the  meaning  of  the  statute,  and  defendants' 
motion  for  a  nonsuit  was  improperly  denied.      The 
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telegram  did  not  specify  the  particulars  of  the  draft  to 
be  drawn,  neither  amount  in  monej-,  nor  time,  nor  any 
standard  by  which  the  particulars  could  be  determined 
(Barns  v.  Rowland,  40  liarb.  3d8). 

11.  The  amount  of  gold  in  hands  of  plaintiff  should, 
as  claimed  by  defendant,  have  been  first  applied  on  the 
draft.  The  claim  was  disallowed,  and  the  justice  di- 
rected a  verdict  for  the  plaintiff  for  the  full  amount  of 
its  claim  {JSx  parte  Kendall,  17  Ves.  520;  Dorr  v. 
Shaw,  4  JoJivs.  Ch.  20 ;  Cheeseborough  v.  Millard,  1 
Johns.  Oh.  412;  EFertson  v.  Booth,  19  Johns.  486  ; 
N.  Y.  Ferry  Co.  v.  N.  J.  Co.,  Ilopk.  460 ;  Pnrdy  v. 
Doyle,  1  Paige^  558,  560 ;  Manri(!e  v.  Bank  of  Eng- 
land Cases,  Temp.  Talbot,  218;  Wilder  t?.  Keeler,  3 
Paige,  171  ;  Averill  v.  Loucks,  6  Barb.  470  ;  Cow  per- 
thwaite  v.  Sheffield,  3  JV.  Y.  243;  Besley  v.  Lawrence, 
11  Paige,  681 ;  De  Peyster  v.  Hildreth,  2  Barb.  Ch. 
109  ;  Geller  o.  Hoy t,  7  How.  P.  265  ;  Ingalls  v.  Morgan, 
10  N.  Y.  179 ;  Hadley  v.  Chapin,  11  Paige,  245  ; 
Chester  v.  Kingston  Bank,  17  Barb.  271 ;  Hawks  v. 
HinchcliflF,  Id.  492 ;  Marsh  v,  Oneida  Central  Bank,  34 

Id.  298 ;  Gihon  v.  Stanton,  9  N.  Y.  476). 

/ 

By  the  Court.— Curtjs,  J, — The  plaintiff,  a  bank 
in  Montreal  discounted  the  draft  at  thodmwers'  request 
in  the  ordinary  course  of  business,  paying  them  the 
face  thereof,  less  interest  and  one  eighth  per  cent,  com- 
mission. The  draft  was  drawn  against  consignments 
of  produce  by  the  drawers  to  the  defendants  for  sale. 

The  defendants  on  April  8,  1874,  telegraphed  from 
New  York  to  the  drawers,  Niven  &  Co.,  in  Montreal, 
that  they  would  accept  tlire^  thousand  currency  on 
usual  time.  Their  previous  transactions  of  the  same 
kind  had  been  on  thirty  days'  time.  The  draft  in  suit 
was  so  drawn.  The  telegram  was  an  unconditional 
promise  in  writing  to  accept  the  bill  before  it  was 
drawn,  and  it  is  by  statute  made  an  actual  acceptance 
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in  favor  of  the  party,  who  upon  the  faith  thereof  re- 
ceives it  for  a  valuable  consideration  (2  R,  S.  768,  §  8). 

This  telegram  was  produced  and  given  to  the  plain- 
tiff when  the  draft  was  discounted.  The  writing  and 
sending  of  it  by  the  defendants  was  proved  on  the  trial. 
The  statute  requires  the  promise  to  be  in  writing,  but 
is  silent  as  to  the  mode  of  communicating  it  to  the  party 
cashing  the  draft  upon  the  faith  of  it.  When  it  is  in 
writing  and  thus  acted  upon  its  mode  of  conveyance, 
whether  by  telegraph,  mail,  or  otherwise  affects  no 
rights,  and  such  effect  must  be  given  to  it  as  manifest 
justice  and  the  exigencies  of  commerce  call  for  in 
this  class  of  communications. 

It  appeared  on  the  trial,  by  a  stipulation  on  the 
part  of  the  plaintiff,  that  when  the  defendants  refused 
to  accept  the  draft  in  suit,  there  stood  to  the  credit  of 
Niven  &  Co.,  on  the  books  of  the  bank,  eight  hundred 
and  seventy-four  dollars,  gold,  and  that,  in  fact,  the 
bank  then  held  that  amount  to  the  credit  of  Niven  & 
Co.,  and  upon  receipt  of  notice  of  non-acceptance,  re- 
tained the  gold  so  held^  as  security  for  the  payment 
of  the  drafts ;  that,  since  the  making  of  said  draft, 
Niven  &  Co.  have  become  bankrupt  and  insolvent,  and 
that  plaintiffs  have,  ever  since,  refused  to  pay  over  said 
sum,  either  to  them  or  to  their  assignee  in  bank- 
ruptcy. 

The  value  of  this  with  interest  was  admitted  to  be 
on  the  day  of  the  trial  one  thousand  and  lifty-seven 
dollars  and  eighty-eight  cents. 

The  defendants  excepted  to  the  ruling  of  the  court 
disallowing  their  claim,  that  this  amount  of  gold  in  the 
hands  of  the  plaintiff  should  be  iirst  applied  on  the 
draft.  The  ground  of  this  claim  by  the  defendants 
was  that  this  draft  was  an  over-draft,  and  if  accepted 
and  paid  by  them,  they  would  be  subjected  to  loss. 
The  amount  of  this  deficiency  is  not  very  clearly 
shown.     From  the  correspondence    it  appears    that 


MOLSON'S  BANK  OF  MONTREAL  v.  HOWAUI).  2\ 


Opinion  of  the  Court,  by  Cubtis,  J. 


during  the  thirty  days  the  draft  had  to  run  the  d(?fend- 
ants  held  and  sold  consideraole  amounts  of  produce 
that  had  been  consigned  to  them  by  the  drawers.  The 
defendant  Charles  N.  Howard  alone  testifies  on  this 
point.     It  is  as  follows  : 

''Q.  On  April  7,  1874,  what  was  the  state  of  the 
account  or  of  the  transactions  between  Niven  &  Co. 
and  Howard  &  Co.? 

''A.  They  had  made  shipments  and  drawn  drafts 
against  us,  and  on  March  7,  or  early  in  March,  they 
made  some  drafts  on  shipments  which  we  thought  ex- 
cessive. 

''  Q.  At  the  time  of  those  drafts,  had  you  any  funds  ? 

''  A.  We  had  goods  that  were  not  realized  npon  ;  as 
afterwards  these  goods  were  realized  upon. 

•'Q.  What  would  they  net  in  your  hands? 

'*A.  They  would  be  worth  nearly  one-half  of  what 
this  draft  would  be  at  the  time  ;  I  have  not  the  figures 
exactly  in  my  mind  that  were  to  the  credit  of  Niven  & 
Co. 

'*  Q.  Had  you  any  previous  acceptances  ? 

''  A.  We  had  ;  the  result  shows  that  we  had  some- 
thing to  apply  on  this  draftj  after  we  got  through  the 
accepted  drafts,  we  bad  something  to  his  credit ;  on 
March  7,  he  made  a  draft,  and  I  declined  to  accept  it ; 
but  he  said  he  would  make  further  shipments,  and  I 
accepted  them;  but. on  the  16th,  not  getting  the  ac- 
count, I  made  a  draft  on  him  for  three  thousand  dol- 
lars, which  it  seems  they  used. 

''Q.  How  much  did  your  house  have  against  the  ac 
ceptances  ? 

"  A.  I  can  not  tell ;  I  think  about  one  thousand  five 
hundred  dollars,  as  against  these  acceptances ;  as  soon 
as  they  got  notice  that  I  declined  to  accept,  they 
stopped  his  account  and  reserved  this  amount,  and 
they  claim  it  to  apply  on  this  draft." 

Tliis  defendant  has  a  supposition  that  hi&  'koust  bad 
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about  fifteen  hundred  dollars  against  thi^  acceptances, 
but  as  he  does  not  or  can  not  tell  what  funds  or  goods  of 
the  drawees  they  had,  and  says  that  he  can  not  tell  how 
much  his  house  had  against  the  acceptances,  it  is  not 
worth  while  to  speculate*  as  to  what  was  the  condition 
of  the  account,  when  the  only  party  to  it  before  the 
court  does  not  know  and  can  not  state  it  with  any 
reasonable  certainty. 

But  even  supposing  there  was  evidence  showing 
that  Niven  &  Co.  were  at  that  time  indebted  to  the  de- 
fendant, and  what  was  the  amount  of  it,  there  would 
still  be  a  difficulty  in  this  form  of  action,  in  which 
Niven  &  Co.  are  not  parties,  in  undertaking  to  pass 
upon  their  account  with  the  defendants,  or  adjudicate 
in  respect  to  it  in  any  way.  Niven  &  Co.  have  a  right 
to  be  heard  before  such  action  can  be  taken.  This 
court  would  have  to  assume,  in  their  absence,  that  they 
owed  the  defendants  at  least  the  amount  of  the  value 
of  the  gold,  and  then  to  hold  that  this  fact  entitled  the 
defendants  to  be  credited  with  the  value  of  the  gold,  so 
belonging  to  Niven  &  Co.  or  their  assignee  in  bank- 
ruptcy, and  upon  which  the  plaintiff  claims  a  lien. 

The  cases  of  Door  v.  Shaw  (4  Johns.  Ch.  20) ;  Cheese- 
borough  V.  Millard  (1  /6?.'412) ;  N.  Y.  Ferry  Co.  v.  N. 
J.  Co.  {Ilopk.  460),  and  others  cited  on  the  part  of  the 
defendants  are  in  support  of  the  doctrine  presented  by 
Lord  Eldox  in  Bx  parte  Kendall,  (17  Ves.  520),  to  the 
effect,  that  if  A  has  a  right  to  go  upon  two  funds  and 
B  upon  one,  having  both  the  same  debtor,  and  the 
funds  are  the  property  of  the  same  person,  A  shall  take 
payment  from  that  fund  to  which  he  can  resort  ex- 
clusively, so  that  both  may  be  paid.  But  it  must  be 
observed  that  in  all  these  cases,  all  the  parties  in  in- 
terest were  brought  before  the  court.  All  the  facts 
bearing  upon  the  rights  of  each  were  allowed  to  be  pre- 
sented, and  as  in  A^^erill  v.  Loncks  (6  Barb.  480),  the 
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<*ourt  would  not  pass  upon  questions  where  this  had 
not  been  done.  Where  parties  go  into  equity  for  an 
administration  of  accounts,  and  securities,  and  liens, 
and  to  be  substituted  in  <he  place  of  those  holding  col- 
laterals, on  such  terms  as  may  be  adjudged  equitabh^ 
the  rights  of  all  parties  may  be  protected.  But  this  is 
very  different  from  the  present  case. 

If  Niven  &  Co.  or  their  assignee  in  bankruptcy  had 
consented  to  the  application  of  the  gold  to  the  payment 
of  the  draft  in  suit,  it  would  apparently  have  inured 
to  the  defendants'  benefit,  but  it  appears  to  be  other- 
wise, and  if  the  plaintift'can  not  hold  it,  as  against  the 
assignee  under  the  bankrupt  law^  of  Canada,  it  might 
have  to  pay  it  again,  though  this  court  in  this  case 
where  Niven  &  Co.  are  not  parties,  should  hold  that 
the  defendant  is  entitled  to  be  credited  with  its  value. 

It  is  desirable  to  avoid  all  such  complications,  and 
to  embarrass  the  macliinery  of  mercantile  transactions 
with  the  fewest  possible  restrictions. 

There  seems  to  be  no  good  reason  w^hy  a  plaintiff, 
discounting  an  acceptance  because  he  received  colla- 
teral security  from  the  drawers,  who  are  only  contin- 
gently liable,  bhould  be  d<*prived  of  his  recovery  against 
the  acceptors,  who  are  primarily  liable,  because  of  the 
state  of  the  accounts  between  the  acceptor  and  the 
drawer.  The  holder  bona  fide  and  for  value  of  an 
acceptance  before  maturity  in  a  suit  against  the  accep- 
tor is  entitled  to  recover  from  the  acceptor,  without 
reference  to  equities  between  the  original  parties  (Smith 
V.  Van  Sloan,  15  Wend.  659 ;  Gihon  v.  Stanton,  9  N. 
Y.  476 ;  Marsh  v.  Oueida  Bank  34  Barb.  298  ;  Schepp 
t).  Carpenter,  51  N.  T.  602  ;  Johnson  v.  Clark,  12  Id. 
218). 

There  was  no  question  at  the  trial  to  submit  to  the 
jury,  and  the  court  properly  directed  the  jury  to  find  a 
verdict  for  the  plaintiff. 
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The  jadgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

Sedgwick,  J.,  concurred. 


LOUISE  DOUAI  WEIILK,  Plaintiff  and  Rk- 
SPONDENT,  ?). WILLIAM  C.  CONNOR,  Shekiff, 
Defendant  and  Appellant. 

L  amendment    TO  ANSWER— BY    SETTING    UP  MATTER 
ALLEGED  TO  CONSTITUTE  A  FURTHER  DEFENSE. 
1.  Motion  poti — What  may  ije  considered  upon. 
1.    Whether  the  matter  constitutes  a  defense  or  counterclaim, 

a.  If  it  does  not.^  the  raotion  may  be  denied,  and  the  order  of 
denial  \^'i]\  not  be  reversed  on  appeal. 
XL  SHERIFF. 

1.  Execution,  non-ketubn  op,  action  por. 
1.  What  trill  not  institute  a  defense, 
a.  The  facts;  that  xcnrrants  of  attachynent  had  been  issued  to. 
and  were  then  held  by  the  sheriff  Rgaiust  the  property  of  tho 
judgment  creditor :  that  he  had  served  copies  thereof  on  tho 
judgment  debtor,  with  a  notice  that  he  levied  upon  und 
attached  all  goods,  chattels,  and  credits  in  his  hnnds  l»elong- 
ing  to  the  judgment  creditor,  and  tipon  all  delfts  due  thejudg- 
merd  creditor  fr(ytn  the  jndgracht  dthtor^  and  that  he  had  re- 
ceived from  the  jurlgmeut  debtor  a  certificate  under  the 
warrant  that  he  was  indebted  lo  the  judgment  creditor  in  the 
amount  of  the  judgment,  and  that  such  judgment  remained 
in  full  force  andelTect;  icillnot  cmstitu'e  a  defense, 

1.  Excuse  por  snERiPP. — Scmble  — If  the  court  sees  fit  to 
stay  the  proceedings  or  tn  direct  that  the  money  be  re- 
tained in  the  sheriff's  hands  after  ho  had  collected  the 
amount  out  of  the  property  attacliod,  or  to  order  it  to  be 
paid  into  court,  an  excuse  may  arise  for  a  sheriff  omit' 
ting  to  f:zccute  and  return  the  erccution. 
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Before  Cuutis  and  Sedgwick,  J  J. 

Decided  Avgvst  3»  1875. 

Appeal  from  an  order  denying  defendant's  motion: 
for  leave  to  interpose  the  portion  of  the  proposed 
amended  answer  entitled  *' second  defense,"  on  the 
ground  that  such  portion  does  not  constitute  a  de- 
fense. 

The  action  is  brought  against  the  sheriff  to  recover 
damages  for  the  non-return  of  three  executions  in  favor 
of  the  plaintiff.  More  than  twenty  days  after  answer- 
ing,  the  sheriff  moved  for  leave  to  amend  his  answen 
and  set  up  a  second  defense.  This  motion  was  denied 
on  the  ground  that  the  proposed  amendment  failed  to 
constituteany  defense  or  counter-claim, and  the  defend- 
ant appealed.  The  proposed  "  second  defense  "  of  the 
amended  answer,  which  is  disallowed  by  the  ord»T 
appealed  from,  alleges  that  the  execution  debtors  in  an 
action  commenced  by  them  against  this  plaintiff,  ami 
other  parties  in  two  several  actions  commenced  by 
them  against  this  plaintiff,  on  November  19,  1874  (six 
weeks* after  the  issuing  of  executions),  caused  warrants 
of  attachment  under  the  Code  to  be  issued  aocainst  the 
property  of  the  plaintitf  in  this  action  to  the  defendant^ 
as  such  sheriff,  copies  of  which  the  defendant  alleges 
were  served  upon  the  judgment  debtors,  with  a  notice 
endorsed  thereon,  that  he  levied  upon  and  attached  all 
iroods,  chattels,  and  credits  in  their  hands  belonging  to 
Slid  plaintiff,  and  upon  all  debts  due  her  from  thenu 
and  that  said  sheriff  ''thereafter"  received  from  them, 
a  certificate  under  each  warrant,  showing  that  they 
were  indebted  to  the  plaintiff  in  the  amount  of  the  three 
judgments,  upon  which  he  had  the  executions,  and 
that  said  judgments,  and  each  of  them,  then  remained 
in  fall  force  and  effect. 

Brown,  Hall  &  Vanderpoel^  attorneys,  and  Almon 
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<}oodioin  and  A.  J.  Vanderpoel^  of  counsel  for  appel- 
lant,  urged :— I.  The  attach mentB  received  by  the 
sheriff  against  the  property  of  the  plaintiff,  and  served 
by  him  upon  the  judgment  debtors,  were  properly 
served,  and  became  thereby  a  lien  upon  all  moneys 
<5oIlected,  or  to  be  collected  by  the  sheriff  upon  the 
judgments,  and  are  pro  ianto  a  defense  to  this  action. 
(1)  a.  It  is  not  necessary  to  question  the  proposition 
that  when  a  sheriff  receives  money  in  payment  of  an 
execution  in  favor  of  a  judgment  creditor,  he  can  not 
levy  on  the  money  so  in  his  hands  on  an  execution 
.-against  such  creditor.  That  is  the  rule  as  laid  down  in 
Tamer  v.  Fendall  (1  CrancJi^  41) ;  Baker  ©.  Ken  worth 
(41  N.  T.  215),  and  other  cases  cited  by  the  plaintiff  in 
the  argument  below.  Those  cases  hold  that  money  in 
the  hands  of  the  sheriff,  under  such  circumstances,  is 
not  the  property  of  the  plaintiff,  and  his  interest  in  it  is 
merely  a  chose  in  action.  Under  an  execution,  choses 
in  action  are  not  subject  to  levy  (Ingalls  v.  Lord,  1 
Cowen^  240 ;  Ransom  d.  Miner,  3  Sand/.  692).  6.  The 
•case  at  bar  is  distinguishable  from  all  the  cases  relied 
oipon  as  supporting  the  plaintifTs  position,  in  the  fact 
that  the  processes  issued  to  the  sheriff  against  the  judg- 
ment creditor,  and  under  which  he  seeks  to  defend,  are 
warrants  of  attachment.  Under  attachments,  choses  in 
action  mny  be  levied  upon  in  the  manner  prescribed  by 
the  Code,  and  as  was  actually  done  in  the  present  case 
{Code,  §§232,  234,  and 235).  c.  The  proposed  defense 
-sets  up,  not  that  the  sheriff*  has  undertaken  to  attach 
moneys  in  his  own  hands,  but  debts  due  to  the  party 
against  whom  the  attachments  are  issued,  and  there 
•can  be  no  question  that  under  the  certificates  set  forth 
in  the  answer  such  attachments  have  acquired  a  perfect 
lien  as  against  the  parties  giving  the  certificate.  (2)  a. 
There  is  another  very  marked  distinction  also  to  be 
^considered.  The  reasoning  of  the  court  in  Turner  v. 
Fendall  {supra,  p.  48),  upon  which  all  the  later  cases 
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depend  is,  that  **  the  sheriff,  not  having  brought  the 
money  into  court,  but  having  levied  an  execution  while 
in  his  hands,  has  not  suflSiciently  justified  the  non-pay- 
ment of  it  to  the  creditor;"  and  further,  that  "Mf  the 
payment  of  damages  should  be  against  equity,  that 
was  not  a  subject  for  the  consideration  of  the  court  of 
law  which  rendered  the  judgment."  The  principle  of 
these  decisions,  we  submit,  is  that  it  is  not  the  duty, 
nor  is  it  the  privilege,  of  the  sheriff  to  decide  upon  the 
equities  or  rights  of  the  parties  in  such  cases,  b.  Now, 
where  an  execution  against  the  judgment  creditor  is  in 
the  hands  of  the  sheriff  at  the  same  time  that  he  has 
money  in  his  hands,  made  on  an  execution  in  favor  of 
such  creditor,  the  rights  of  all  the  parties  may  be 
properly  determined  under  the  provisions  of  §  294  of 
the  Code  (Baker  v.  Kenworthy,  41  K.  T.  215).  c.  But 
under  an  attachment  the  sheriff^  is  not  called  upon  nor 
has  lie  any  right  to  turn  over  what  has  been  paid  or 
realized  upon  an  attachment.  The  command  of  the 
writ  is  "to  attach  and  safely  keep  "  sufficient  property 
of  the  defendant  until  the  further  order  of  the  court,  by 
judgment  or  otherwise.  The  plaintiff  issuing  the 
attachment  can  take  no  step  under  section  294  of  the 
Code  nntil  judgment  has  been  obtained,  and  is  left 
without  any  remedy  whatever,  unless  the  lien  of  his 
attachment  is  preserved. 

II.  While  prima  facie  the  measure  of  damages  in  an 
action  for  non-return  is  the  amount  of  the  execution; 
this  may  be  reduced  by  showing  that  the  judgment 
debtor  had  no  property  out  of  which  the  exf^cution 
could  have  been  made,  or  by  showing  that  the  interest 
of  the  plaintiff  in  the  execution  is  less  than  the  face 
thereof.  (1)  Anything  which  attacks  the  judgment 
or  the  plaintiff's  interest  in  it  is  a  defense  to  the 
sheriff  in  such  cases,  e,  ^.,  that  the  plaintiff  has 
heretofore  assigned  the  judgment  (2)  In  the  present 
case  the  law  has  stepped  in  and  made  an  assignment  of 
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the  plaintiff's  interest  in  these  judgments  to  tli<f  extent 
of  these  attachments,  the  amount  of  which  is  at  present 
undetermined — an  assignment  subject,  of  course,  to  be 
set  aside  by  the  ultimate  defeat  of  the  plaintiffs  in  those 
attachments.  (3)  The  cases  in  which  it  is  said  that 
the  only  defense  the  sberiff"  can  set  up  in  an  action 
for  non-return  is  that  the  judgment  debtor  has  no 
property,  viz.,  Ledyard  r.  Jones  (7  N,  Y.  650) ;  Bowman 
H).  Cornell  (39  Barb.  69),  are  caai's  in  which  there  w-as 
no  dispute  as  to  the  validity  or  amount  of  the  judg- 
ments or  of  the  executions  issued  upon  them. 

III.  Under  the  Code,  a  partial  defense  may  hi* 
pleaded,  such  as  facts  in  mitigation  of  damages,  part 
payment,  etc.,  and  the  proposed  defense  comes  witliiii 
this  class  (Bush  tJ,  Prosser,  11  iV.  Y,  347;  Loosey  v. 
Ors3r,  4  Bosw.  391  ;  Poland  v.  Johnson,  16  Abh.  235 ; 
Hynd  u.  Griswold,  4  How.  69  ;  Williams  v.  Hayes,  6 
Id.  470 ;  Houghton  v.  Townsend,  8  /rf.  441). 

IV.  If  the  right  of  the  defendant  to  interpose  the 
proposed  defense  in  this  case  be  doubtful,  it  should 
be  allowed,  so  that  the  question  maj^  be  properly  dis- 
posed of  by  the  court  of  appeals,  and  that  can  not  bt* 
properly  done  under  an  appeal  from  this  order. 

Charles  Wehle,  attorney  and  of  counsi-l  for  re- 
spondent, urged  : — I.  As  between  the  sheriflF  and  the 
execution  debtor  there  wns  nothins:  due  from  the  latter 
to  the  plaintiff  in  this  action  if  the  sheriff  had  made  the 
levy  required  by  law.  If  however,  he  failed  to  nuike 
the  levy,  it  is  his  own  negligence,  which  caused  damage 
to  the  plaintiff,  and  lience  it  can  not  be  pleaded  by  him 
as  a  defense. 

II.  If  the  sheriff  had  done  his  duty  by  making  the 
levy  immediately  upon  the  receipt  of  tlie  execution, 
the  title  to  the  property  levied  upon  by  him,  or  the 
proceeds  of  its  sale  (if  sold),  would  have  immediately 
vested  in  the   plaintiff,  and  the  s^*rvic»»  of  tin*  attach- 
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ment,  issued  six  weeks  afterwards,  could  not  have 
affect»^d  her  title  to  that  property  or  money  ;  hence  the 
proposed  second  defense  is  founded  upon  the  theory 
that  the  slieriff  has  failed  to  do  his  duty,  and  the  court 
was  correct  in  excluding  it  (Roth  x.  Wells,  29  N.  Y. 
489 ;  Swezey  v.  Lott,  21  Id,  481  ;  Ilewland  v.  Willets, 
9  Id.  173.     See  also  Hathaway  v,  Howell,  54  Id.  97). 

TIL  A  result  of  the  levy  of  an  execution  upon  prop- 
erty is,  that  when  once  taken  by  a  sheriff  or  other  officer, 
who  is  the  bailee  of  the  law,  property  is  then  in  custodia 
legis^  and  can  not  be  interfered  with  by  a  private  person, 
or  by  another  officer  acting  under  the  authority  of  a  dif- 
ferent court  or  jurisdiction.  They  are  in  the  custody 
of  tlie  law  until  the  proper  time  for  their  sale,  and  for  a 
reasonable  time  thereafter.  During  this  time  they  are 
beyond  the  reach  of  seizure  by  any  othtfr  execution, 
attachment  or  other  writ,  even  for  taxes,  though  they 
remain  in  the  possession  of  the  very  party  who  is  liable 
to  paj'  taxes.  The  possession  of  the  officer  is  the 
possession  of  the  court  by  whose  command  that  officer 
t^eizes  them,  and  tliat  possession  can  not  be  interfered 
with  by  any  other  court  (Van  Loane  r..  Kline,  10 
JoTins.  185  ;  Hartwell  t.  Biswell,  17  Id.  128 ;  Dubois 
7».  Hartcourt,  20  Wend.  41  ;  PuUian  ?;.  Osborne,  17 
How.  {TI.  S.\  471 ;  Freeman  v.  How,  24  Id.  450;  Iler- 
man  on  Ex.  §  173).  Hence  the  proposed  defense  is 
irrelevant,  and  was  rightly  overruled   and  excluded. 

IV.  Money  collected  on  execution  not  being  liable 
to  levy,  an  officer,  who  applies  such  money  in  satisfac- 
tion of  an  execution  in  favor  of  a  creditor  of  the  execu- 
tion plaintiff,  is  liable  for  the  same  to  such  execution 
plaintiff.  K  the  sheriff  has  collected  the  money  on 
these  executions,  such  money  does  not  become  the 
goods  and  chattels  of  the  plaintiff  until  paid  out  to  her, 
and  while  it  remains  in  the  hands  of  the  sheriff  he 
could  not  apply  it  to  the  satisfaction  of  another  execu- 
tion against  the  former  plaintiff,  and  consequently  it 
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can  not  be  attached  under  the  Code,  as  the  attachment 
is  in(»rely  a  security  for  the  execution  to  be  issued  upon 
the  judgments  (Baker  v.  Kenworthy,  41  JV.  Z.  21o; 
Muscott  V.  Woodwarth,  14  How.  477  ;  Carroll  v.  Gone, 
40  Barb.  220  ;  Code,  §§  232  and  237). 

V.  There  is  no  excuse  shown  in  tlie  excluded  por- 
tion of  the  answer  why  the  sheriff  has  not  returned  the 
execution  within  the  time  required  by  law  ;  no  inability 
to  collect,  or  insolvency  of  the  defendants  in  the  execu- 
tion is  averred,  nor  can  it  be  pretended  that  the  attach- 
ments operated  as  a  stay  (Crocker  on  SheriffSy  §  442  ; 
Code.  §  230;  2  R.  S.  Elm,  Ei.  403;  Code,  §  149; 
Swezey  v.  Lott,  21  N^  Y.  481  ;  Bowman  d.  Cornell,  31> 
Barb.  69  ;  Humphrey  r.  Hathorn,  24  Id.  278  ;  Led- 
yard  v.  Jones,  7  N.  Y,  550). 

VI.  Assuming  the  warrants  of  attachments  to  have 
been  issued  and  levied  in  good' faith,  yet  if  the  sheriff 
had  made  return  of  the  executions  within  the  time  re- 
quired by  law,  the  plaintiff  in  this  action,  by  bonding- 
the  attachments  at  any  time  after  appearance,  would 
have  been  entitled  to  receive  the  money  made  on  the 
executions,  which  can  not  be  done  now  by  reason  of 
the  sheriffs  failure  to  return  (see  Code,  §§  240,  241  ; 
Hathaway  v.  Howell,  54  N.  Y,  97). 

By  the  Court.— Curtis,  J.— The  following  pro- 
vision of  the  statute  points  out  concisely  and  clearly 
the  duty  of  a  sheriff  in  regard  to  the  execution  of  pro- 
cess, and  his  liability  for  its  violation  : 

''Every  slieriff  or  other  officer,  to  whom  any  pro- 
cess shall  be  delivered,  shall  execute  the  same  accord- 
ing to  the  command  thereof,  and  shall  make  due  return 
of  his  proceedings  thereon,  which  return  shall  be 
signed  by  him.  For  any  violation  of  this  provision^ 
such  sheriff  or  other  officer  shall  be  liable  to  an  action 
at  the  suit  of  the  party  aggrieved,  for  the  damages  sus 
tained  by  him,  in  addition  to  any  other  fine,  punish- 
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raent,   or  proceodings,  which   may   be  authorized  by 
law''  (2  A  ^.440,  §^77). 

By  this  statute  an  action  is  given  to  the  creditor 
against  the  sheriff  for  not  rt^turning  the  execution. 
By  this  omission  it  is  settled,  that  the  sheriff  becomes 
liable  for  the  debt,  unless  he  shows  some  sufficient 
reason,  but  he  may  show  in  mitigation  of  damages,, 
that  the  defendant  had  no  property  on  which  the 
execution  coald  be  levied  (Swezey??.  Lott,  21  JV.  F.484). 

It  is  to  be  considered  whether  the  proposed  defensf^ 
is  a  sufficient  excuse  for  the  sheriff.  It  is  the  duty  of 
the  sheriff  with  an  execution  to  execute  the  process  in 
the  most  effectual  manner.  As  an  agent  he  is  bound  to* 
proceed  with  that  degree  of  diligence  which  persons  of 
common  prudence  are  accustomed  to  use  about  their 
own  business  and  affairs  (TomJinson  r.  Rowe,  Hill  dt 
Den.  Sup,  410).  There  is  no  reason  assigned  by  the- 
sheriff  for  delaying  a  levy  under  the  executions  for 
forty-two  days  after  he  received  them.  As  an  excuse 
for  his  subsequent  omission  to  levy  and  return  them^ 
he  sets  up  the  warrants  of  attachment  then  issued. 
The  law  looks  with  disfavor  upon  delays  and  want  of 
good  faith  on  the  part  of  officers  charge  d  with  the  execu- 
tion of  process. 

The  provision  of  the  statute  above  cited,  is  but  the 
aflirmance  and  amplification  of  the  rule  as  to  their 
liability  that  had  grown  up  at  common  law.  But  sup- 
posing it  to  be  the  case  that  these  attachments  had 
not  originated  directly  or  collusively  from  the  execu- 
tion debtors,  but  that  they  were  issued  while  the  sl^eriff 
was  proceeding  to  levy  uni(?r  the  executions,  with  the 
ordinary  diligence  of  a  man  engaged  in  collecting  his 
own  debt,  would  they  furnish  a  sufficient  reason  why 
the  sheriff  should  desist  from  proceeding  further  with 
the  executions. 

It  is  clear  that  the  goods  of  those  defendants,  as 
against  themselves,  were  bound  from  the  time  of  the- 
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'<lelivery  of  the  executions  to  the  sheriff  to  be  executed 
(2  B.  8.  365,  §  13  ;  Roth  v.  Wills,  29  JV.  Y.  489).  The 
Law  does  not  contemplate  that  the  execalion  debtors 
»<'an  discharge  this  lien  of  the  executions  by  suing  out 
a  warrant  of  attachment  against  their  execution  credi- 
tors, or  that  the  Kheriff  is  not  to  proceed  under  the 
executions  because  attachments  may  come  into  his 
hands  and  be  levied  on  the  debts  due  to  the  execution 
creditors.  The  duty  of  the  sheriff  is  to  proceed  and 
make  the  money  under  the  executions.  There  is  no 
reason  why  he  should  not,  and  on  the  other  hand  his 
<ielay  or  his  omission  to  proc(^ed  might  lead  to  the  loss 
of  an  opportunity  to  collect  the  debt  from  the  execu- 
tion debtor,  and  deprive  both  the  execution  creditors 
^nd  the  attaching  creditors  of  any  remedy. 

The  sheriff  is  simply  the  ofiicer  of  the  court  charged 
with  the  execution  of  its  process,  and  it  is  no  part  of 
bis  office  to  exercise  a  judicial  discretion  as  to  when, 
and  under  what  circumstances,  he  will  or  will  not 
execute  it  and  make  his  return.  Whether  the  attach- 
ments in  the  present  case  were  properly  issued  or  not, 
it  was  his  duty  to  lev}^  under  the  executions,  and  to 
rollect  them  if  possible,  and  pay  to  the  plaintiff  the 
amount,  unless  the  court  saw  tit  (o  stay  the  proceed- 
ings, or  to  direct  that  the  money  be  retained  in  the 
sheriff'^s  hands  after  he  had  collected  the  amount  out 
of  the  property  attached,  or  to  order  that  it  be  paid 
into  court.  In  some  such  way,  an  excuse  may  arise, 
for  a  sheriff*  omitting  to  comply  with  the  provisions 
of  the  statute,  but  it  is  difficult  to  see  how  a  sufficient 
excuse  can  arise  from  his  undertaking,  unautborizedly 
and  upon  his  own  discretion,  not  to  execute  process 
<Paige  7).  Willett,  39  N.  7.  34,  35). 

The  order  appealed  from  should  be  affirmed^  with 
•costs. 


Sedgwick,  J.,  concurred. 


IIOLBROOK  V.  ORGLER.  ;:3 


Statement  of  the  Case. 


FRANCIS  W.  HOLBROOK,  Receiver,  &c.,  Plain- 
TIFF  AND  Appellant,  v.  SOLOMON  ORGLER, 
IMPLEADED  WITH  HERMAN  AHRENDORFF, 
Defendant  and  Respondent. 

Hbad-Notb  to  Decibiov 

OP 

General  Tersi. 
L  supplementary  PROCEEDINGS -CODE,  §§294-298. 
1.  Receiver,  mo  power  to  appoint. 
a.  In  proceedings  instituted  under  §  294  of  tbe  Code,  after  issue, 
Init  before  return  of  execution,  this  court  has  no  power  to  ap* 
point  a  receiver.  * 
1.  §  298  does  not  give  power  in  such  a  case. 

Before  Curtis  and  Sedgwiok^  JJ. 

Decided  August  8,  1875. 
Head  Note  to  DBCisioir. 

OF 

Special  Term. 
J.  SUPPLEMENTARY  PROCEEDINGS. 
1.  Marik^  court— power  op. 
1.  The  marine  court  and  its  judge,  have,  in  respect  to  judgments 
recovered  in  that  court,  ail  the  powers  and  authority  enumer- 
ated in  and  conferred  by  chapter  2,  title  9,  part  2  of  the  Code 
(supplementary  proceedings),  f 
a.  Transcript^  filing  of — ^This  does  not  divest  or  aSoct  such 
powers  and  authority,  t 

Before  Monell,  Oh,  J. 

*  This  is  an  affirmance  of  one  of  the  propositions  held  at  special 
term. 

The  principle    of  the  decision  includes  as  well  proceedings  in- 
stituted under  that  section,  qfter  return  of  execution.    The  facts,  how- 
ever, do  not  call  for  so  broad  a  decision,  but  only  for  one  to  tbe  effect 
stated  in  the  head-note. 
-  t  Neither  of  these  propositions  was  passed  on  by  tbe  general  term. 

VITI.— 3 


34  IIOLBROOK  V.  ORGLER. 

I  '  IMTI  - 

Stateme  t  of  the  Case. 

Appeal  from  a  judgment  dismissing  the  complaint. 

On  July  21,  1874,  John  Pullman  and  Samuel 
C.  Pullman  recovered  in  the  marine  court  of  the 
city  of  New  York,  a  judgment  in  their  favor  against 
said  Herman  Ahrensdorf  for  the  sum  of  two  hundred 
and  eighteen  dollars  and  thirty-two  cents,  and  filed  and 
docketed  a  transcript  of  said  judgment  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  where 
said  Ahrensdorf  then  resided,  and  issued  an  execution 
against  the  property  of  said  Ahrensdorf  to  the  sheriff 
of  the  city  and  county  of  New  York,  where  said 
Ahrensdorf  then  resided,  directing  him  to  levy  and 
collect  the  amount  of  said  judgment,  with  interest 
from  July  21,  1874,  beside  his  fees. 

Before  the  return  of  this  execution,  one  of  the  jus- 
tices of  the  marine  court  made  an  order  dated  July  31, 
1874,  in  proceedings  supplementary  to  execution,  pur- 
suant to  §  294  and  §  298  of  the  Code  of  Procedure, 
whereby  the  plaintiff  was  appointed  receiver  of  all  the 
property,  debts,  equitable  interests,  rights,  and  choses 
in  action  of  said  Herman  Ahrensdorf.  The  execution 
which  had  been  issued  was  not  returned  until  Septem- 
ber 17,  1874.  The  plaintiff  herein  brought  this  action 
as  such  receiver. 

Issue  was  joined  by  answer  of  defendant  Orgler  to 
the  complaint,  and  was  tried  before  a  single  judge  at 
special  term. 

On  the  trial,  defendant  Orgler,  among  other  things, 
claimed  that  plaintiff  could  not  sustain  his  action  be- 
cause (1)  the  marine  court  had  no  power  to  appoint  a 
receiver;  (2)  plaintiff^s  appointment  as  receiver  under 
§  294,  the  execution  not  having  been  returned,  and 
the  judgment  debtor  being  no  party  to  it,  was  in- 
valid. 

The  court  at  special  term  dismissed  the  complaint 
on  the  second  ground,  holding  the  first  to  be  untenable. 
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The  following  opinio q  was  delivered  : 

MoNELL,  Ch.  J. — *'  The  power  of  a  justice  of  the  ma- 
rine court  to  make  an  order  for  the  examination  of  a 
judgment  debtor,  and  in  that  proceeding  to  appoint  a 
receiver  of  the  debtor's  property,  must  depend  upon 
the  construction  and  force  to  be  given  to  the  7th 
section  of  the  act  of  1874,  entitled  '  An  act  in  relation 
to  the  marine  court  of  the  city  of  New  York'  {Laws, 
1874,  chap.  645). 

' '  Previous  to  the  passing  of  that  statute,  there  was  no 
such  power. 

'*  The  section  referred  to  provides  that,  '  In  all  cases 
where  judgments  shall  be  recovered  in  said  court,  all 
proceedings  supplementary  to  execution  on  said  judg- 
ments, under  the  provisions  of  the  Code,  if  had  in  tlie 
city  of  New  York,  shall  be  had  and  completed  in  the 
said  marine  court,  in  the  same  manner  and  with  like 
effect,  in  every  particular,  as  now  allowed  by  law  in 
other  courts  of  record,  and  all  provisions  of  law  rela- 
ting to  such  proceedings  shall  apply  to  saidr  marine 
court  as  fully  as  they  now  apply  to  any  other  court  of 
record.' 

*' Under  that  statute  the  marine  court  may  entertain 
these  supplementary  proceedings,  unless  deprived  of 
jurisdiction  by  the  effect  of  filing  a  transcript  of  the 
judgment  in  the  county  clerk's  oflSce. 

''The  68th  section  of  the  Code,  which  was  made  ap- 
plicable to  the  marine  court,  provided  that,  upon  filing 
a  transcript  with  the  clerk  of  the  county,  the  judgment 
shall  be  'enforced  in  the  same  manner,  and  be  deemed 
a  judgment  of  the  court  of  common  pleas.' 

''That  section  was  also  made  applicable  to  justices' 
and  other  inferior  courts  of  cities,  not  of  record. 

"The  marine  court  at  that  time  was  not  a  court  of 
record,  except  for  certain  purposes  (Huff  v.  Knapp,  6 
N.  T.  65 ;  Porter  v.  Bronson,  29  How.  Pr.  292),  but 
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by  the  act  of  1872  {Laws,  1872,  chap.  629),  it  is  declared 
to  be  a  court  of  record  for  all  purposes.  That  act  also 
provides  that  the  judgments  of  the  court  docketed 
with  the  county  clerk,  shall  have  the  same  effect  as  a 
lien,  and  be  enforced  in  the  same  manner  as  the  judg- 
ments of  the  court  of  common  pleas.  It  will  be  seen 
that  the  words,  'and  be  deemed  a  judgment  of  the 
court  of  common  pleas,'  are  omitted  :  and  the  repeal- 
lug  clause  of  '  all  acts  and  parts  of  acts  inconsistent 
with  this  act,'  is  an  express  repeal  of  the  68th  section 
of  the  Code  as  respects  the  marine  court. 

"The  act  of  1874  is  still  broader.  Section  12  provides 
that  the  judgments  of  the  court  may  be  docketed  with 
the  county  clerk,  and  shall  thereupon  have  the  same 
effect  as  a  lien,  '  and  be  enforced  in  the  said  manner 
as  any  other  judgment  of  said  court,'  thus  changing 
it  from  'the  same  manner  as  judgments  of  the  court 
of  common  pleas,'  and  leaving  it  with  the  marine 
court  to  exHcute  its  own  judgments  in  all  cases. 

*'  This  change  in  the  statute  was  not  noticed  in  mat- 
ter of  Lippman  {Daily  Register,  January  13,  1875), 
nor  was  it  necessary  that  it  should  be,  as  the  judg- 
ment in  that  case  had  not  been  docketed  with  the 
eounty  clerk. 

'*It  is  quite  clear,  therefore,  I  think,  that  under  the 
last  statute,  the  marine  court  is  given  power  to  execute 
Its  own  judgments  in  the  same  manner  thar  other 
courts  of  record  may  do  ;  and  whether  docketed  with 
the  county  clerk  or  otherwise,  an  execution  maj^  issue 
from  such  court,  and  no  longer  need  be  issued,  as  is 
understood  to  have  been  the  former  practice,  out  of  the 
court  of  common  pleas. 

*'  The  Code  regulating  proceedings  supplementary  to 
an  execution,  has  been  held  to  apply  to  justices'  judg- 
ments which  had  been  docketed  in  the  county  clerk's 
office,  which  covered  the  judgments  of  the  marine 
court  which  had  been  docketed  in  like  manner ;  and 
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the  oflScer  authorized  to  make  the  order  was  a  judge 
of  the  court  of  common  pleas.  When  the  section  of 
the  Code  was  enacted,  and  down  to  the  act  of  1874,  the 
marine  court  judgments,  after  docket  in  the  county 
clerk's  office,  were  in  effect  judgments  of  the  common 
pleas,  and  the  judges  of  that  court  had  exclusive  jur- 
isdiction. 

'*  But  as  it  was  competent  for  the  legislature  to  relieve 
the  marine  court  from  the  operation  of  the  6Sth  section 
of  the  Code,  and  give  it  control  over  its  judgments, 
in  respect  to  the  manner  of  executing  and  enforcing 
them,  it  was  equally  competent  to  extend  its  jurisdic- 
diction  to  these  supplementary  proceedings. 

'^This  has  been  done,  and  the  marine  court,  under 
the  act  of  1874,  is  given  the  same  power  over  its  judg- 
ments and  the  manner  of  executing  them,  as  is  pos- 
sessed by  other  courts  of  record  ;  and  the  only  effect 
of  docketing  in  the  county  clerk's  office  is  to  make  the 
judgment  a  lien  on  real  property,  as  provided  in  sec- 
tion 282  of  the  Code  in  respect  to  the  judgments  of 
other  courts. 

"  Another  objection  is,  that  the  court  can  not  appoint 
a  receiver  until  after  the  return  of  the  execution  unsat- 
isfied. 

"The  294th  section  allows  the  examination  of  a  third 
person  alleged  to  have  property  of  the  debtor,  before 
the  return  of  the  execution  ;  and  the  autliority  to  ap- 
point a  receiver  is  given  by  the  298th  section.  The 
299th  section  provides  that  if  the  person  examined 
claims  an  interest  in  the  property  adverse  to  the  judg- 
ment debtor,  such  interest  shall  be  recoverable  only  in 
an  action  against  such  person  by  the  receiver. 

"There are  several  decisions  affecting  this  question. 

"  In  Kemp  v.  Harding  (4  How.  Pr.  178)  the  appoint- 
ment of  receiver  was  made  upon  an  examination  under 
section  294,  but  without  notice  to  the  debtor,  who  ap- 
pealed from  the  order,  and  the  general  term  of  the  fifth 
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judicial  district  held,  that  to  authorize  the  appointment 
of  a  receiver  in  section  298  of  the  Code,  the  proceedings 
should  be  against  the  debtor  to  reach  his  property  gen- 
erally, and  not,  under  the  294th  section,  of  third  per- 
sons as  to  property  of  the  debtor  in  their  hands,  and 
that  without  such  personal  proceeding  against  a  debtor, 
a  receiver  could  not  be  appointed.  That  case  has  been 
approved  in  Baker  v.  Johnson  (4  Abh.  437),  where  it  was 
held  that  a  receiver,  appointed  without  an  order  for  the 
examination  of  the  judgment  debtor,  could  have  no 
authority  to  sue.  And  in  Sherwood  x,  BuflTalo,  &c. 
R.  R.  Co.  (12  Horn.  Pr.  136),  it  is  said,  the  proceed- 
ing under  section  294  is  merely  in  aid  of  the  prin- 
cipal proceeding  against  the  judgment  debtor,  and 
must  be  had  in  connection  with  it,  and  can  not  be 
resorted  to  independently  of  any  proceeding  against 
the  debtor. 

*'In  Darrow  x.  Lee  (16  Abb.  Pr.  215)  it  was  held 
by  the  general  term  of  the  common  pleas,  that  until  the 
return  unsatisfied  of  an  execution,  a  receiver  can  in  no 
case  be  appointed. 

''In  Andrews  v,  CJIenville  Woollen  Co.  (11  Abb.  N. 
S.  78)  it  is  held  that '  section  294  does  not  authorize  the 
appointment  of  a  receiver,  and  that  a  receiver  can  not 
be  appointed  under  section  298  of  a  particular  debt  or 
particular  article  of  the  debtor's  property.' 

''These  are  sufficient  to  show  the  current  of  decision 
setting  strongly  against  the  power  to  appoint  a  receiv- 
er, except  upon  an  order  for  the  examination  of  the 
judgment  debtor ;  and  I  think  they  are  sufficiently 
uniform  to  serve  as  a  safe  guide  in  determining  the  ob- 
jection to  the  plaintifl''s  right  to  sue  in  this  case. 

"The  proceeding  supplementary  to  the  execution  is 
similar  to,  if  not  a  substitute  for,  the  late  creditor's 
bill,  which  could  not  be  filed  until  all  legal  efforts  to 
collect  the  judgment  had  been  exhausted.  Hence,  in 
all  oases  it  was  necessary  to  show  that  an  execution 
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upon  the  judgment  had  been  issued  and  returned  un- 
satisfied. 

''  So  here,  the  remedies  at  law  must  be  exhausted 
against  the  debtor's  property,  and  then  he  may  be  pro- 
ceeded against  to  make  discovery  of  his  property,  and 
the  other  proceeding  is  merely  ancillary  to  such  prin- 
cipal proceeding. 

*'The  want  of  power  in  the  judge  to  appoint  a  re- 
ceiver, upon  an  examination  under  section  294,  is  vital 
to  the  plaintiflfs  right  to  sue,  and  the  objection  is 
available  by  the  defendant  in  this  action. 

*'The  defendant  must  have  judgment,  dismissing 
the  complaint,  with  costs." 

Judgment  dismissing  the  complaint  having  been 
rendered,  defendant  Orgler  appeals. 

J.  S.  &  C,  H.  Smith,  attorneys,  and  of  counsel  for 
appellant. 

D.  &  T.  McMahon^  attorneys,  and  Dennis  Mc- 
Mahon^  of  counsel,  for  respondent. 

By  the  Court. — Curtis,  J. — The  proposition  con- 
tended for  by  the  appellants  is  substantially  this,  that 
after  issuing  and  before  the  return  of  an  execution  upon 
an  affidavit  that  any  person  has  property  of  the  judg- 
ment debtor  oris  indebted  to  him  in  an  amount  ex- 
ceeding ten  dollars,  a  judge  may  appoint  a  receiver  of 
all  the  property,  debts,  equitable  interests,  rights  and 
choses  in  action  of  the  judgment  debtor,  with  all  the 
powers  of  a  receiver  to  take  possession,  hold  and  dis- 
pose of  ttie  same,  precisely  as  though  appointed  under 
a  creditor's  bill,  or  in  proceedings  supplementary  to 
execution  after  the  return  of  an  execution  unsatisfied. 

It  might  be  harsh  and  oppressive,  while,  an 
execution  is  in  the  sheriff's  hands  that  will  be 
satisfied  by  a  levy  and  sale,  or  by  the  efforts  of  the 
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judgment  debtor  to  meet  it,  that  without  waiting  for 
the  return  of  the  process  and  simply  upon  the  affidavit 
above  referred  to,  a  receiver  with  sucli  powers  should 
be  appointed,  and  competent  amono^  other  acts  to  sub- 
ject the  property  of  the  judgment  debtor  to  tiie  burden 
and  expenses  of  a  great  variety  of  litigations.  The 
jurisdiction  of  the  court  of  chancery  in  reference  to 
ereditors'  bills,  defined  and  conlirmed  by  the  Revised 
Statutes,  was  limited  to  those  cases,  where  the  execu- 
tion had  been  returned  unsatisfied.  The  creditor  was 
compelled  to  exhaust  his  legal  remedies,  before  resort- 
ing to  a  court  of  equity. 

It  may  well  be  doubted  whether  the  framers  of  the 
Code  intended  to  change  this  rule.  It  is  evident  that 
they  sought  to  simplify  and  abridge  tlie  former  pro- 
ceedings to  obtain  payment  after  the  return  of  an  ex- 
ecution unsatisfied  ;  and  if  they  had  intended  to  estab- 
lish the  new  remedy  of  appointing  a  receiver,  and 
obtaining  satisfaction  prior  to  the  return  of  the  execution 
unsatiijfied,  it  is  but  just  to  presume,  that  they  would 
have  used  some  language  manifesting  such  intention. 
A  careful  examination  of  the  provisions  of  the  Code 
upon  which  the  appellant  bases  this  claim,  fails  to  dis- 
close any  such  language. 

So  far  as  this  question  has  come  before  the  courts 
for  consideration,  it  seems  to  have  been  held,  that  there 
was  no  power  to  appoint  a  receiver,  except  when  an 
order  for  the  examination  of  a  judgment  debtor  had 
been  first  obtained  (Weyman  v,  Childs,  44  Barb.  403; 
The  Ocean  National  Bank  v.  Olcott,  46  iV^.  Y.  18;  Dar- 
row  V.  Lee,  16  Abb.  Pr.  215  ;  Kemp  v.  Harding,  AiHoxo. 
Fr.  178  ;  Andrew  v.  The  Glenville  Woollen  Mill,  11 
Abb.  N.  S.  82). 

No  order  for  the  examination  of  the  judgment  debtor 
had  been  obtained  in  the  present  case,  and  consequently 
there  was  a  want  of  power  in  the  judge  to  appoint  the 
receiver.     He  is  therefore  without  legal  capacity  to  act 
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as  such.  The  answer  places  his  authority  to  so  act  in 
issue.  The  objection  was  available  and  duly  taken, 
by  the  defendant,  and  is  one  that  is  fatal  to  the  plain- 
tiff's capacity  and  right  to  sue.  It  becomes  unneces- 
sary to  consider  the  remaining  questions  raised  by  the- 
appeal. 

The  judgment  appealed  from,  should  be  afBrmed^ 
with  costs. 


Sedgwick,  J.,   concurred. 


JOSEPH  U.  FAGNAN,  Plaintiff  and  Eepondbnt^ 
V.  CHARLES  KNOX,  Defendant  and  Appel- 
lant. 

I.  MALICIOUS  prosecution. 
1.  Probable  cause. 
(a).  Want  qf^  when  question  of  law, 
1.  When  the  facts  are  undisputed,  or  found  by  a  jury,  it  is  a 
question  of  law  whether  such  facts  show  a  want  of  probable 
cause  or  not. 
(ft).   What  facts  show  prima  facie  probable  cause^  when  the  prosecution 
complained  of  was  a  criminal  one  for  ernbezdement, 

1.  That  the  books  kept  by  plaintiff  in  the  course  of  his 
employment  as  book-keeper  for  the  defendant,  disclosed 
items  entered  in  the  petty  cash  book  as  drawn  by  him 
wliich  were  not  posted  in  the  general  cash  book,  and  also 
items  entered  in  the  general  cash  book,  which  were  not 
posted  in  the  ledger,  and  also  erasures  in  plaintiff's  ledger 
account,  true  additions  being  erased  and  incorrect  additions- 
in  plaintiff's  favor  substituted  ;  that  soon  after  plaintiff's 
attention  was  called  to  these  matters,  and  payment  de- 
manded  for  what  the  books  upon  a  statement  prepared 
from  them  by  another  book-keeper  showed  to  be  due^ 
he  conveyed  to  defendant  some  real  estate  held  by 
him,  and  his  wife  also  conveyed  to  defendant  some  real 
estate  belonging  to  her,  wiiich  she  refused  to  do  until  site- 
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was  paid  two  handred  and  fifty  dollara,  which  was  paid 
her;  and  that  plaintiff  admitted  defendant's  claim  to  be 
correct :  are  sufficient  facts  to  establish  such  prima  fadt 
probable  cause, 
(c).  What  f(kct%  will  rebut  such  prima  facie  ease  of  probable  cause, 
1.  That  plaintiff  kept  a  memorandum-book  in  which  he  en- 
tered sums  of  money  that  he  occasionally  loaned  to  defend- 
ant, which  book  would  explaiu  the  alleged  improper 
credits  be  had  given  himself  in  his  ledger  account,  and 
the  apparent  enors  and  discrepancies  in  the  books  of 
defendant  kept  by  him,  in  a  way  consistent  with  bis  in- 
nocence of  the  charge  of  embezzlement ;  that  prior  to  de- 
fendant's complaint  charging  him  with  embezzlement,  he 
explained  to  defendant  that  this  book  would  show  the 
amount  loaned  to  him  (defendant)  by  him  (the  plaintiff), 
and  which  he  deducted  from  the  ledger  when  he  made  out 
his  cash  account ;  that  defendant  asked  to  see  the  book; 
plaintiff  allowed  him  to  take  it,  and  he  carried  it  away 
with  him,  and  ever  afterwards  denied  having  it  or  having 
seen  it ;  are  sufficient  facts  to  rebut  such  prima  facie  case 
of  probable  cause. 

80  too :  the  facts  that  prior  to  the  setting  on  foot  the 
prosecution  for  embezzlement,  plaintiff  offered  to  explain 
with  such  memorandum-book,  such  alleged  improper 
credits,  and  apparent  errors  and  discrepancies,  and  that 
such  book  would  so  explain  them,  establish  the  want  of 
probable  cause. 
^.  Disbelief  in  the  chabgb  on  which  the  prosbcution  was 

POUNDED. 

(a).  Evidence  of  competent, 
1.  It  is  competent  as  bearing  both  on  the  question  of  want 
of  probable  cause  and  on  that  of  malice. 
(6).  Facte  tending  to  elww  such  disbelief, 

1.  The  fact  that  defendant  prior  to  the  complaint  against  the 
plaintiff  charging  him  w^ith  embezzlement  settled  with  him 
for  the  money,  afterward  claimed  to  have  been  embezzled, 
ae  andf<yr  a  debt  on  contractj  express  or  implied  would  tend 
to  show  such  disbelief. 
3.  Malice. 

(a).  Implied^  as  a  general   principle,    from   want  of    probable 

cause. 
(b).  Deprivation  of  meane  of  exculpation, 

1,  If  the  defendant  deprives  the  plaintiff  of  his  moans  of 
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exculpation,  and  then  prosecutes  him  criminally, — 8tieh  acts 
are  on  their  face  malieioiM, 

4.  Damaobs. 

(a).  Indemnity  is  awarded  for  all  the  injury  to  reputation,  feelings, 
health,  mind  and  person  caused  by  the  arrest  including  the  ex- 
penses of  the  defense. 
(6).  Facts  bearing  on  the  question  of  damages, 
1.  The  pre-existing  business  relations  of  the  parties,  convey- 
ances from  plaintiff  and  his  wife  to  defendant  and  a  general 
release  from  defendant  to  plaintiff  executed  after  the  making 
of  the  charge  and  before  the  arrest,  the  circumstances  sur- 
rounding the  execution  of  such  instruments,  the  impaired 
health,  and  reduced  circumstances  and  impoverishment  of  the 
plaintiff  after  his  arrest,  the  appearance  of  defendant  before 
two  grand  juries,  are  all  facts  bearing  on  the  question  of 
damages,  and  evidence  respecting  them  is  admissible. 

5.  Etibbncb. 

(a).  Health  of  liody  and  mind, 
1.   Witness  as  to^  competency  of, 
(a).  Laymen  may  state  acts  they  ha  ire  observed,   and  may 
sometimes  give  their  impressions  formed  at  the  time  as  to 
whether  the  acts  so  observed  were  rational  or  irrational. 
The  case  at  bar  does  not  call  for  the  strict  application  of 
the  rules  pertinent  tt>  an  inquiry  as  to  whether  a  person  is 
non  compos  mentis  or  of  testamentary  capacity. 
n.  WITNESS,  EXAMINATION  OF. 

1.  Answers  irresponsive  to  the  questions, 

{a).  The  party  deeming  them  prejudicial  must  move  to  strike  tliem 
out. 

2.  Questions  improper, 

(a).  Overruling  an  objection  to  them  does  not  constitute  cause/or 
reversal  where  the  answer  was  proper  and  competent  evidence. 

Before  Cubtis  and  Sedgwick,  JJ. 

Decided  August  8, 1876. 

Appeal  by  the  defendant  from  an  order  denying  a 
motion  for  a  new  trial  and  from  a  judgment. 


The  facts  sufficiently  appear  m  the  opinion* 


44  FAG  NAN  V.  KNOX. 


Opinion  of  the  Court,  by  Curtis,  J. 


John  M.  Scribner^  Jr.^  for  appellant. 

Townsend  &  Weed^  and  John  D.  Townsendy  for 
respondent. 

By  the  Court.— Curtis,  J. — In  order  to  maintain 
this  action,  it  devolves  upon  the  plaintiff  to  establish 
that  there  was  a  want  of  probable  cause  for  the  crimi- 
nal prosecution  of  which  he  complains,  and  that  this 
prosecution  on  the  part  of  the  defendant  was  malicious. 

When  the  facts  are  undisputed,  or  when  they  fail 
to  show  a  want  of  probable  cause,  a  question  of  law 
arises,  which  it  comes  within  the  province  of  the  court 
to  decide.  But  when  there  is  conflicting  evidence  as 
to  the  matters  insisted  upon  as  constituting  a  want  of 
probable  cause,  and  the  facts  are  in  dispute,  then  it  is 
for  the  jury  to  determine  what  the  facts  are.  Whether 
the  facts  found  to  exist  constitute  probable  cause  is 
still  an  abstract  question  of  law  to  be  determined  by 
the  court  (Weaver  v.  Townsend,  14  Wend,  192  ;  Bulke- 
ley  V.  Keteltas,  0  iV.   Y.  387). 

The  defendant  to  show  at  the  trial  that  there  was  a 
probable  cause  for  his  prosecution  of  the  plaintiff, 
proved  that  the  books  kept  by  the  plaintiff  in  the 
course  of  his  employment  as  book-keeper  for  the  de- 
fendant, disclosed  that  there  were  items  to  the  amount 
of  several  hundred  dollars  entered  in  the  petty  cash 
book  as  drawn  by  him  which  were  not  posted  by  him 
in  the  general  cash  book,  and  also  items  amounting  to 
several  hundred  dollars  entered  in  the  general  cash 
book,  which  were  not  posted  by  him  to  his  account  in 
the  ledger.  There  were  also  erasures  in  the  ledger  in 
the  plaintiff's  account,  true  additions  having  been 
erased  and  incorrect  addition.^,  in  the  plaintiff's  favor, 
inserted  in  their  place.  It  was  also  shown  that  soon 
after  the  defendant's  calling  the  plaintiff's  attention  to 
these  matters    and  demanding  payment  for  what  tb<) 
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books  upon  a  statement  prepared  from  them  by  another 
book-keeper  employed  by  the  defendant  for  that  pur- 
pose showed  to  be  due,  the  plaintiff  conveyed  a  house 
and  lot  in  Brooklyn  belonging  to  him  to  the  defendant, 
and  the  plaintiff's  wife  also  conveyed  a  house  and  lot  in 
Brooklyn,  standing  in  her  name,  to  the  defendant,  and  a 
general  release  was  givpn  them  by  tlie  defendant.  The 
property  thus  conveyed  appears  to  have  been  substan- 
tially all  the  means  of  the  plaintiff  and  bis  wife.  She 
refused  to  convey  her  house  to  the  defendant,  until  he 
gave  her  a  check  for  two  hundred  and  fifty  dollars, 
which  he  did,  and  which  was  paid.  There  was  testi- 
mony that  the  plaintiff  admitted  that  the  statement  of 
the  defendant's  claim  was  correct. 

These  facts  establish  prima  facie  prohshle  cause  for 
the  criminal  prosecution  of  the  plaintiff  by  the  de- 
fendant. 

The  plaintiff  testified  that  he  kept  a  memorandum- 
book,  in  which  he  entered  sums  of  money  that  he 
occasionally  loaned  from  his  own  drawings  to  the 
defendant,  and  that  this  memorandum-book  completely 
explained  the  apparently  improper  credits  he  had  given 
himself  in  hisledger  account,  by  showing  thatthe  sums 
deducted  from  his  account  equalled  those  which  this 
memorandum-book  showed  he  had  loaned  the  defend- 
ant. The  plaintiff  also  testified  that  the  defendant,  the 
day  after  making  the  claim  upon  him,  came  to  his 
bouse  in  Brooklyn,  where  he  was  ill  in  bed,  and  that  lie 
then  explained  to  the  defendant  that  this  private 
memorandum-book  would  show  the  amounts  loaned  to 
him  by  the  plaintiff,  and  which  were  deducted  from 
the  ledger  when  he  made  out  his  cash  account,  and 
that  the  defendant  then  asked  to  see  this  memorandum- 
book  ;  that  he  allowed  him  to  take  it  and  the  defendant 
carried  it  away  with  him,  and  ever  afterwards  denied 
having  it,  or  having  seen  it.  The  defendant  testified 
at  the  trial  of  the  plaintiff  before  the  criminal  courts 
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where  the  plaintiff  was  acquitted,  that  he  never  heard 
of  this  memorandum-book  until  it  was  spoken  of  at 
that  trial. 

The  statement  of  the  plaintiff  that  the  defendant 
carried  away  the  memorandum-book  was  corroborated 
by  the  evidence  of  his  wife ;  Louis  H.  Dicki^rson,  a 
member  of  the  bar,  testified,  that  he  called  with  the 
plaintiff  on  the  defendant  three  or  four  days  after  this 
interview,  and  that  the  plaintiff  then  stated  to  the 
defendant,  that  the  book  which  he  gave  him  the 
other  day  at  his  hous^  would  explain  all,  to  which  the 
defendant  replied,  *'I  know  nothing  about  that." 
The  statement  of  the  plaintiff  that  he  thus  loaned 
money  to  the  defendant  at  tim^s  is  claimed  by  the 
plaintiff  to  be  confirmed  by  the  testimony  of  the 
defendant  at  the  criminal  trial,  that  the  plaintiff  had 
charge  of  all  his  money,  and  that  when  he  wanted 
money  for  himself  ho  asked  the  plaintiff  for  it. 

It  appeared  that  the  plaintiff  had  more  than  twenty 
years  previously  entered  the  defendant's  employment, 
as  a  general  clerk  or  porter  in  his  hat  store;  that  he  had 
remained  with  him  continuously  during  that  period, 
with  one  exception  of  a  few  months ;  that  he  at  one 
time  had  a  small  interest  in  the  profits  of  the  business  ; 
and  that  their  relations  were  close  and  confidential. 

There  was  evidence  that  the  plaintiff  had  not  much 
knowledge  of  book-keeping.  He  testifies  that  when 
he  showed  the  erasure  and  amount  of  loan  of  four  hun- 
dred dollars,  subtracted  on  the  cash-book,  and  also  his 
memorandum-book  to  the  defendant,  the  latter  said, 
''it  was  all  right,"and  he  did  not,  for  this  reason  and 
the  confidence  that  was  existing  between  them,  charge 
himself  by  independent  entries. 

The  plaintiff  testified  that  after  the  conveyances  by 
him  and  his  wife  to  the  defendant,  the  latter  on  one 
occasion  offered  to  give  him  a  recommendation,  if  he 
would  go  to  Philadelphia  or  Baltimore. 
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The  testimony  shows  that  the  plaintiff,  at  the  time 
the  defendant  first  made  the  claim,  was  in  a  feeble  con- 
dition owing  to  illness,  and  tends  to  show  that  at  no 
period  has  he  been  a  very  strong  man  intellectually. 

The  defendant  denies  having  ever  seen  the  memor- 
andum-book testified  to  by  the  plaintiff,  and  states- 
that  his  proposed  recommendation  was  for  only  indus- 
try and  sobriety.  The  clerks  who  were  then  in  the- 
defendant's  employ  also  testify  that  they  never  saw 
or  heard  of  this  memorandum-book. 

There  was  conflicting  testimony  as  to  the  value  of 
the  property  conveyed  to  the  defendant,  and  as  to 
whether  it  was  in  excess  of  the  amount  claimed  by  the 
defendant. 

There  was  the  testimony  of  some  witnesses  intro- 
duced, tending  to  impeach  the  defendant's  general 
character  for  truth  and  veracity,  but  it  was  sustained 
by  several  other  witnesses  called  on  his  behalf. 

The  criminal  prosecution  was  commenced  about 
two  months  after  the  conveyance  of  the  houses  to  the 
defendant,  and  after  the  plaintiff  had  obtained  a  situa- 
tion in  another  New  York  hat  store,  and  a  few  day& 
after  an  altercation  by  the  defendant  with  ihe  plain- 
tiff's wife. 

If  the  testimony  on  the  part  of  the  plaintiff  was 
true,  the  plaintiff  was  not  only  innocent  of  the 
charge  made  against  him  by  the  defendant,  but  the  de- 
fendant, when  he  proceeded  against  him  criminally, 
knew  it,  and  in  addition  to  that,  wrongfully  withheld 
from  him  the  memorandum-book  that  contained  the 
explanation  of  the  irregularities  apparent  upon  the 
books. 

It  is  also  clear,  if  what  the  plaintiff  claims  to  be  the 
facts  of  the  case  are  so  found  by  the  verdict  of  the  jury, 
and  rightfully  so  found,  that  there  was  not  only  a 
want  of  probable  cause  for  the  prosecution,  but  that 
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the  prosecntion  sprung  from  base  motives,  and  was 
tnalicions. 

The  defendant  moved  to  dismiss  the  complaint  at 
the  trial,  on  the  ground  that  the  defendant  had  probable 
<5anse  for  the  prosecution  of  the  plaintiff,  and  that 
there  was  no  proof  of  any  malice. 

To  the  denial  of  this  motion  he  excepted. 

Upon  the  conflict  of  testimony  in  respect  to  this, 
'questions  of  fact  arose,  which  it  would  have  been  er- 
roneous for  the  court  to  have  taken  from  the  jury. 

These  questions  were  very  fairly  and  clearly  sub- 
mitted to  the  jury,  and  their  finding  was  in  favor  of 
the  plaintiff.  It  is  in  substance,  that  the  prosecution 
was  instituted  maliciously,  and  without  probable 
<5ause,  and  without  the  prosecutor's  belief  that  the 
<5harge  made  by  him  was  true. 

Upon  considering  the  evidence,  it  is  impossible  to 
fiustain  the  claim  of  the  defendant,  that  this  verdict  is 
against  the  evidence,  and  the  weight  of  evidence,  and 
wholly  unsupported  by  the  testimony.  The  evidence 
was  conflicting,  and  it  was  exclusively  for  the  jury  to 
determine  what  was  the  truth.  It  is  true,  that  public 
policy  requires  that  a  person  prosecuting  a  criminal 
<jharge  in  good  faith  and  upon  reasonable  grounds, 
should  be  protected  from  liability  therefor;  but  when 
the  prosecution  is  claimed  to  have  been  in  bad  faith, 
and  groundless,  and  there  is  evidence  introduced  to 
that  effect,  upon  which  the  jury  so  find,  it  neither  ac- 
cords with  the  law  nor  with  public  policj^,  that  such  a 
verdict  should  be  lightly  disturbed.  It  matters  not 
how  this  conflicting  evidence  may  have  impressed  the 
court ;  the  jury  are  solely  to  determine  what  is  the 
fact. 

The  defendant  excepted  to  the  charge  of  the  judge, 
in  instructing  the  jury  that  if  they  found  that,  prior  to 
the  complaint  by  the  defendant  charging  the  plaintiff 
with  embezzlement,  the  plaintiff  gave  to  the  defendant 
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a  memoranduin-book  containing  memoranda  of  sums 
of  money  paid  to  the  defendant  by  tht?  plaintiff,  which 
would  explain  tlie  apparent  errors  and  discrepancies 
in  the  books  of  th?  defendant  kept  by  the  plaintiff,  in 
a  way  consistent  with  plaintiff's  innocence  of  the  charge 
charge  of  embezzlement,  then  the  defendant  had  no 
probable  cause  for  charging  the  plaintiff'  with  embez- 
zlement. 

It  is  claimed  that,  even  if  the  defendant  did  receive 
such  a  book  from  the  plaintiff,  he  was  under  no  obli- 
gation to  look  at  it. 

Embezzlement  is  the  fraudulent  appropriating  to 
one's  own  lise,  the  money  or  goods  entrusted  to  one's 
care  and  control  by  another.  This  very  relation  im- 
plies that  the  party  so  entrusted  shall  account  with  his 
principal.  To  hold  that  the  principal  may  deprive  the 
person  he  so  entrusts  of  his  means  of  accounting,  and 
that  be  may  shut  his  eyes  and  refuse  to  look  at  his  ex- 
planation or  to  account  with  him,  and  proceed  to  pro- 
se(;ute  criminallj'^,  would  be  a  harsh  rule  to  establish, 
and  lead  to  oppressive  abuses. 

Neither  can  the  defendant's  exception  to  the  part  cf 
the  charge — where  the  jury  were  instructed  that  if  the 
plaintiff  offered  to  explain  with  this  book,  these  same 
apparent  errors  and  discrepancies,  and  the  jury  be- 
lieved on  the  evidence  such  book  would  explain  them, 
there  was  no^  probable  cause  for  the  prosecution — bti 
sustained.  The  same  views  apply  to  this  as  to  the 
])r.'C 'ding  exc(»ption.  It  was  as  much  the  duty  of  the 
defendant  to  r(»ceive  from  the  plaintiff,  his  clerk,  his 
reasonable  and  sufficient  explanation  in  respect  to  the 
matters  entrusted  to  him,  as  it  was  the  duty  of  the 
plaintiff  to  render  such  explanation.  The  law  seeks  to 
protect  both  in  their  respective  relations,  and  neither 
are  placed  subject  to  the  unreasoning  or  blind  will  of 
the  other. 

The  remaining  exceptions  by  the  defendant  to  the 
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judge's  charge  were  to  instructions  tliat  if  they  found 
that  the  defendant  prior  to  the  complaint  against  the 
plaintiff  charging  him  with  emblezzlement,  settled  with 
the  plaintiff  for  the  moneys  the  defendant  afterwards 
charged  the  plaintiff  with  having  embezzled,  as  and  for 
a  debt  on  contract,  expressed  or  implied,  such  fact 
would  be  evidence  tending  to  show  that  the  defendant 
did  not  believe  the  plaintiff  had  emblezzled  themonej-a  ; 
and  that  if  they  found  that  there  was  no  probable  cause 
for  the  arrest  and  indictment  of  the  plaintiff,  malice  may 
be  implied. 

It  is  apparent,  that  if  the  defendant  in  the  first 
place,  and  when  the  matter  was  fresh  in  liis  own  mind, 
settled  with  theplaintiff  as  and  for  a  contract  debt,  that 
such  settlement  would  tend  to  show  that  the  defendant 
did  not  believe  the  plaintiff  was  guilty  of  embezzlement. 
It  is  reasonable  to  infer  that  the  defendant's  conduct  in 
that  respect,  was  governed  by  his  belief.  It  was 
proper  for  the  court  to  submit  it  to  the  jur}'-,  as  tending 
to  show  what  was  his  belief.  In  the  conflict  of  evidence 
it  was  a  circumstance  which  the  jury  might  properly 
consider  and  give  it  just  weight. 

As  a  general  principle,  where  there  is  no  probable 
cause  for  the  prosecution,  malice  may  be  implied. 

In  the  present  case,  if  the  defendant,  as  the  jury 
found,  wrongfully  deprived  the  plaintiff  of  his  means 
of  exculpation,  and  then  prosecuted  him  criminallj^,  it 
would  be  on  its  face  a  malicious  act,  and  such  without 
resorting  to  any  very  delicate  theory  of  malice  by  in- 
ference and  implication  to  establish  it  (Murray  o.  Long, 
1  Werid.  140  ;  Burhans  v.  Sandford,  19  Wend.  417  ;  2 
Green.  Eo.  §  4r)3). 

Several  exceptions  were  taken  by  the  defendant  at 
the  trial  to  the  admission  of  evidence  in  reference  to 
the  original  employment  of  the  plaintiff  by  the  defend- 
ant, the  terms  upon  which  it  continued,  the  general  re- 
lease from  the  defendant  to  the  plaintiff,  the  conveyances 
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from  the  plaintiff  and  from  his  wife  to  the  defendant, 
the  impaired  health  and  reduced  circumstances  and 
impoverishment  of  the  plaintiff  after  his  arrest,  the  ap- 
pearances of  the  defendant  before  the  two  grand  juries, 
and  the  indictment  found  by  the  last  grand  jury  on 
which  he  was  tried.  It  was  claimed  that  all  this  was 
immaterial  and  calculated  to  prejudice  the  defendant 
with  the  jnry. 

The  rule  of  damages  in  an  action  for  a  malicious 
prosecution  is  not  a  restricted  one.  Indemnity  is 
awarded  for  all  the  injury  to  reputation,  feelings, 
health,  mind,  and  person  caused  by  the  arrest,  including 
the  expenses  of  the  defense  (Sheldon  v.  Carpenter,  4 
if.  Y.  579  ;  2  Gree/u  Ei).  %  456). 

The  plaintiff  claims  that  he  sustained  injury  in  these 
respects,  and  that  for  the  purpose  of  so  injuring  him  the 
defendant  preferred  the  criminal  charge  against  him. 
The  pre-existing  business  relations  of  the  parties,  the 
acts  and  motives  of  the  defendant,  and  the  injuries  of 
the  plaintiflF,  were  material  to  the  issues  to  be  deter- 
mined at  the  trial.  There  was  no  relaxation  of  the 
rules  of  evidence  in  these  respects  that  was  unjust  to 
the  defendant.  The  questions  of  probable  cause  and 
of  his  faith  or  malice  in  making  the  charge,  were  more 
or  less  to  be  determined  fi-om  the  occurrences  disclosed 
by  a  complete  histor^^  of  what  pertained  to  the  transac- 
tion. 

There  seem  to  be'  no  very  stringent  and  artificial 
rules  in  regard  to  actions  for  malicious  prosecution. 
It  is  held  that  the  prosecution  complained  of  must 
have  been  ended  and  determined  in  the  plaintiffs  favor. 
But  when  the  oppression  or  fraud  of  the  prosecutor 
prevent  the  plaintiff  from  making  out  his  defense, 
this  restriction  ceases  to  be  of  effect  (Burt  t).  Place,  4 
Wend.  591). 

The  defendant  claims  that  his  exceptions  taken  dur- 
ing a  very  protracted  trial,  eighty  in  number,  present 
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manifest  and  manifold  errors  of  law,  which  entitle  him 
to  a  reversal  of  the  judgment,  and  asks  that  the  court 
consider  them  all.  In  doing  this  an  embarrassment 
arises  from  the  case  not  showing  that  any  ground  of  ob- 
jection was  stated  for  very  many  of  them.  The  most 
careful  consideration  of  the  evidence  will  not  always 
enable  an  appellate  court  to  divine  what  was  the  ground 
of  objection  where  none  is  stated ;  and  to  reverse  a  judg- 
ment on  grounds  of  objection  not  stated  at  the  trial, 
where  the  diflBculty  might  have  been  remedied,  hardly 
accords  with  the  due  administration  of  justice.  In 
support  of  the  allegation  in  the  complaint,  that  the 
charge  against,  and  the  arrest  of,  the  plaintiff  was  pub- 
lished in  several  newspi.,pers,  notices  in  two  newspapers 
were  read  at  the  trial,  to  which  the  defendant  objected, 
stating  no  ground.  If  he  had  stated  that  the  ptaintiff 
had  already  proved  the  publication  or  that  it  was  im- 
material or  any  other  ground  of  objection,  directing  the 
attention  of  the  court  to  it,  there  might  have  arisen  no 
occasion  for  an  exception,  or  if  there  did,  it  would  have 
been  entitled  to  more  consideration.  The  judge  stated 
that  he  allowed  the  publication  to  be  read,  to  show  that 
notice  had  been  taken  in  the  public  papers  of  the  crim- 
inal charge  against  the  plaintiff,  though  a  good  deal 
that  was  spread  out  in  them  was  entirely  immaterial. 
It  does  not  appear  thalj  the  contents  of  these  notices 
tended  to  prejudice  tlie  defendant  with  the  jury. 

Tliere  were  sevefal  exceptions  taken  by  ihe  defend- 
ant to  evidence  in  reference  to  the  present  and  former 
condition  of  the  plaintiff  as  to  health  and  social  rela- 
tions. The  defendant  introduced  evidence  tending  to 
prove  that  the  plaintiff's  health  was  impaired  by  a 
chronic  difficulty  before  his  arrest,  and  urged  that  the 
plaintiff  falsely  attempted  to  induce  the  jury  to  believe 
that  it  was  impaired  by  the  arrest.  The  defendant's 
objections  to  this  part  of  the  testimony  on  the  plaintiff's 
part  were  on  the  ground  of  incompetency,  without 
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flpecifically  stating  the  ground  upon  wliicb  the  testimo- 
ny was  inconapetent.  The  investigation  as  to  whether 
the  plaintiff  suffered  from  a  depressed  state  of  body 
and  mind  after  the  arrest,  and  if  tliat  state  was  occa- 
sioned by  the  arrest,  is  not  necessarily  one  upon  which 
experts  are  alone  competent  to  speak.  There  are 
phases  mental  and  physical  of  the  human  economy, 
concerning  which  persons  of  ordinary  intellect  are 
competent  to  testify.  The  present  was  not  an  inquiry 
as  to  whether  the  plaintiff  was  compos  mentis^  and  did 
not  call  for  the  strict  application  of  the  rules  pertinent  to 
such  an  inquiry,  or  to  the  investigation  of  testamentary 
capacity.  The  impression  of  a  layman  formed  at  the 
time,  as  to  whether  the  act  he  testifies  he  observed  was 
rational  or  irrational,  may  sometimes  be  given  in 
evidence  (Hewlett  v.  Wood,  55  N.  Y.  634). 

The  court  ruled  that  these  witnesses,  laymen,  could 
only  state  the  acts  the  plaintiff  performed,  and  that  the 
jury  could  determine.  When  in  answer  to  the  ques- 
tion, *'How  did  he  act?"  the  witness  volunteered 
statements  irresponsive  to  the  question,  the  defendant 
should  have  moved  to  strike  them  out,  if  he  deemed 
tliem  prejudicial.  In  the  instance  previous  to  the 
ruling  of  the  court,  where  the  form  of  the  question 
embraced  what  was  perhaps  objectionable,  it  will  be 
tseen  that  the  response  was  confined  to  what  the  witness 
obseiTed. 

The  consideration  of  the  numerous  exceptions  in 
this  case,  does  not  lead  to  the  conclusion,  that  a  reversal 
of  this  judgment  is  called  for. 

The  judgment  and  order  appealed  from  should  be 
aflSrmed,  with  costs. 


Sedgwick,  J.,  concurred. 
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JAMES  PATTERSON,  Plaintiff  and  Respond- 
ent, V,  CHARLES  S.  STETTAUER,  and  an- 
other,  Defendants  and  Appellants. 

I.  deposition  taken  in  an  action  against  co-part- 
ners before  one  of  the  defendants  has  AP. 

feared    (WHO    subsequently    appeared    and    AN- 
SWERED), BUT  AFTER  THE  OTHERS  HAD  APPEARED  AND 
ANSWERED, 
/«  admissible  on  the  trial  of  the  issues  formed  by  the  answers  aa 
against  those  who  had  appeared  and  answered  at  the  time  it  waa 
taken,  and  "being  so  adminsible  must  affect  the  one  who  had  not  then 
appeared  to  the  same  extent  as  it  would  have  affected  him  as  a 
partner  of  the  others  if  he  had  not  appeared  at  all. 
1.  A  ruling  to  this  effect  is  correct. 
n.  BILLS  OF  EXCHANGE— DRAFTS. 

1.  Authority  to  draw,  construction  op. 

An  agreement  by  A  to  deliver  to  6  goods  from  day  to  day  for  a 
period  extending  over  several  months,  and  by  B  to  pay  for 
such  goods  on  the  first  day  of  each  month  in  drafts  drawn  by  A 
on  B  at  twenty  days'  sight, 

does  not  restrict 
A  to  drawing  on  the  first  of  each  month  but  a  single  draft  for 
all  the  goods  delivered  during  the  preceding  month, 

does  not  require^  as  a  condition  precedent^ 
to  the  obligation  to  pay  that  there  should  be  a  demand  for  the 
payments  of  such  drafts. 

2.  Drawn  under  such  an  agreement  as  above,  generally  ok 
the  vendee  for  part  payment  op  goods  delivered. 

1.  Effect  of  dtlix^eryby  drawer  to  a  third  ^jperson,  and  re-delitery 
to  drawer, 
a.  Delivery  does  not  operate  as  an  assignment  pro 
tanto  of  what  was  due  to  the  drawer  under  tiie  contract, 
or  of  the  drawer's  rights  and  interests  thercuutier. 
1,  This  ALTHOUGH  the  agreement  provided  that  the 
drafts  should  be  endorsed  as  coixect  by  a  jierson 
speciOod  in  the  agreement,   and  the  same  were  so 
endorsed. 
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b.  RE-DELiVEiiY  would   Operate  as  a  re-assignment  of 
what  -was  originally  transferred. 
1.  Cause  op  action.     If  the  deliver^/  operated  to  di" 
vest  the  drawer  of  any  cause  of  action  he  then  had, 
the  re-ddivery  operated  to  re-invest  hiin  therewith. 

8.  Presentment  for  acceptance. 

1,  Evidence  sufficient  to  sustain  a  finding  of  presentment. 
a.  Proof  of  repeated  promises  by  the  drawees  to  pay  the  draft  is 
sufficient;  it  not  appearing  that  the  promise  was  made  under 
a  mistake  as  to  the  fact,  or  from  a  benevolent  motive  or 
moral  and  not  legal  obligation. 

1.  This  although  the  drawees  testify  that  the  draft  was  not 
presented. 
m.  GOODS  SOLD  AND  DELIVERED— ACTION  FOR. 
1.  Special'  contract  for  payment  in  a  particular  mode  does 
not  interfere  with  the  maintenance  of  such  an  action, — 

WHEN. 

a.  When  the  defendant,   upon  being  duly  and  properly  re- 
quested to  make  payment  in  the  mode  prescribed  refuses  so 
to  do. 
1.  Drafts  drawn  as  per  special  agreement  by  the  vendor  on 
the  vendee  for  payment  do  not  interfere  with  the  main- 
tenance of  the  action,  when, 
a.  When  the  drawee  refuses  to  either  accept  or  pay 
the  drafts,  and  at  the  commencement  of  the  action 
they  remain  unpaid  and  unaccepted  in  the  vendor's 
hands. 

9.  Complaint,  allegations  in. 

1.   What  do  not  necessanly  interfere  tcith  the  action  being  for  goods 
sold  and  delivered^  and  make  it  one  solely  for  damages  for  non-ac- 
eeptanee  of  drafts. 
a.  When  the  complaint  avers  that  defendant  agreed  with 
plaintiff  in  consideration  of  plaintiff's  delivering  to  him  cer- 
tain goods  to  accept,  honor,  and  pay  the  drafts  of  the  plain- 
tiff on  him,  for  the  value  of  such  deliveries,  provided  such 
drafts  were  endorsed  as  correct  by  a  person  named  in  the 
agreement ;  that  plaintiff  in  pursuance  of  such  agreement 
delivered  a  large  quantity  of  goods  of  the  value  of  thirty 
thousand    dollars,    and    drew  on    defendant    five  drafts 
amounting    in   the    aggregate    to    eleven    thousand    six 
hundred   and   four  dollars  and   twenty-live  cents,  which 
were  endorsed  as  correct   by  the  person  named  in  the 
agreement,  and  were  duly  presented  to  the  defendant  for 
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acceptance  who  refused  1o  accept,  honor,  or  pay  the  same; 
that  plaintiff  is  the  lawful  owner  and  holder  thereof;  that 
by  reason  of  defendant's  failure  to  accept^  honor,  and  pay 
said  drafts,  plaintiff  has  suffered  damage  in  the  sum  of 
eleven  thousand  dollars;  and  prays  judgment  for  damages 
in  eleven  thousand  dollars; 

1.  It  states  :  a  cause  of  action  on  the  contract  for  iJiat  part 
of  the  value  of  the  goods  delivered  for  uhich  the  drafts  set 

forth  in  the  complaint  were  draicn, 

2.  Thk  averments  as  to  the  drawing  of  the  drafts,  the 
presentment  of  them  and  the  refusal  to  accept,  honor, 
or  pay,  and  the  ownership  of  them,  and  the  averment 
**  by  reason  of  the  defendant's  failure  to  accept,  honor, 
and  pay  saids  drafts,"  do  not  neeessarili/  mahe  the  asiion 
one  based  solely  on  accuse  of  action  for  damages  far  re- 
fusal to  accept. 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  August  3,  1875. 

Appeal  by  defendants  from  judgment  entered  on 
report  of  referee. 

The  action  was  brought  upon  a  contract  made  be- 
tween plaintiffs  and  defendants,  by  which  the  plaintiffs 
promised  to  deliver  to  the  government  of  the  United 
States  at  the  Bosque  Rodondo  Reservation,  as  many 
pounds  of  beef  as  might  be  called  for  by  the  govern- 
ment commissar3^  The  defendants  promised  to  pay 
the  plaintiff  therefor,  six  and  one-half  cents  per  pound 
tor  the  beef  so  delivered  and  accepted  by  the  com- 
missary. The  contract  provided  ''  payment  to  be 
made  on  the  first  day  of  each  month,  in  drafts  twenty 
days'  sight  on  C.  S.  Stettauer  &  Co.,  44  Hudson  street, 
New  York,  said  drafts  to  be  endorsed  by  the  commis- 
sary agent  as  correct." 

The  complaint  was  as  follows : 

"The  plaintiff,  by  this  his  amended  complaint, 
alleges : 
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"That  at  the  times  hereinafter  mentioned,  the^ 
defendants  above  named,  with  one  Perry  Fuller,  were- 
copartners  in  trade,  and  doing  business  in  the  city  of 
New  York,  under  the  firm  name  of  C.  S.  Stettauer  & 
Co.,  and  at  the  city  of  Washington,  D.  C,  under  the 
firm  name  of  Perry  Fuller  &  Co. 

''That  the  defendants'  partners  in  business,  under 
the  firm  name  of  C.  S.  Stettauer  &  Co.,  at  Las  Vegas, 
New  Mexico,  on  or  about  February  10,  1868,  agreed 
with  ibis  plaintiff,  in  consideration  of  this  plaintiflTs 
furnishing  and  delivering  at  Fort  Sumner,  in  the  Ter- 
ritory of  New  Mexico,  a  quantity  of  beef  for  said  firm, 
that  said  firm  would  accept,  honor,  and  pay  the  drafts 
of  this  plaintifi"  upon  them  for  the  value  of  the  said 
deliveries,  provided  said  drafts  so  drawn  by  this  plain- 
tiff were,  before  presentation,  endorsed  by  one  W. 
Rosenthal,  who  was  acting  as  the  commissary  for  the 
Navajoe  Indians,  as  correct. 

*'The  plaintiff  further  shows  that,  in  pursuance  of 
said  agreement,  during  the  months  of  March,  ApriU 
and  May,  1868,  he  duly  delivered  a  large  quantity  of 
beef  of  great  value— to  wit,  of  the  value  of  thirty 
thousand  dollars — at  Fort  Sumner,  as  required  in  and 
by  said  contract. 

"This  plaintiff  further  shows  that  at  Fort  Sumner, 
on  April  23, 1868,  in  pursuance  of  said  agreement,  he 
drew  upon  the  defendants  four  drafts,  in  the  words  and 
figures  following : 

[Here  the  complaint  set  out  four  drafts,  amount- 
ing in  the  aggregate  to  eight  thousand  one  hundred 
and  thirty-four  dollars  and  twenty-eight  cents.  And 
then  proceeded  :] 

'*The  plaintiff  further  shows  that  each  of  said 
drafts  was,  before  its  presentation  to  the  defendants, 
duly  endorsed  :  'Correot,  W.  Rosenthal,  commissary 
Navajoe  Indians,'  and  also  by  John  J.  Chisum,  and 
was  afterwards,  to  wit,  on  June  30, 1868,  duly  preseni- 
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^d  for  acceptance  to  the  said  drawees  named  in  j^aid 
bills,  but  the  said  defendants  refused  to  accept,  honor, 
or  pay  the  same  or  any  part  thereof. 

''That  this  plaintiff  was  therenpon  compelled  to, 
and  did,  take  up  said  drafts,  and  is  now  the  lawful 
owner  and  holder  thereof. 

''This  plaintiff  further  shows  that,  at  Port  Sumr.er, 
on  May  1,  1868,  in  pursuance  of  said  agreement,  he 
drew  upon  the  defendants  a  further  draft,  in  the  words 
and  fio;ure3  following : 
^$3,505.97. 

'  Fort  Sumner,  N.  M.,  May  1,  1868. 

'  Twenty  days  after  sight  pay  to  the  order  of  myself 
three  thousand  five  hundred  and  five  -^  dollars,  valae 
received,  and  charge  the  same  to  account  of 

'  JAMES  PATTERSON. 
'  No.  13. 

'  To  C.  S.  Stettatjeb  &  Co., 
45  Murray  street,  New  York  city.' 

''  The  plaintiff  further  shows  that  the  said  draft  was, 
before  its  presentation  to  the  defendants,  duly  en- 
dorsed :  '  Correct,  W.  Rosenthal,  commissary  Nava- 
joe  Indians,'  and  also  by  this  plaintiff ;  and  that  the 
same  was  duly  presented  for  acceptance  to  the  defend- 
ants en  May  14,  1838. 

"That  the  defendants  refused  to  accept,  honor,  or 
pay  said  draft,  and  that  the  plaintiff  is  now  the  lawful 
owner  and  holder  thereof. 

"The  plaintiff  further  shows  that  by  reason  of  the 
failure  of  the  defendants  to  accept,  honor,  and  pay 
said  drafts,  this  plaintiff  has  suffered  damage  in  the 
sum  of  eleven  thousand  six  hundred  and  forty  -^^  dol- 
lars, with  interest  from  May  23,  1868.  That  afterwards, 
and  on  or  about  January  3,  1871,  the  said  Perry  Puller 
departed  this  life,  leaving  the  above-named  defendants 
the  surviving  partners  of  the  said  firm  of  C.  S.  Stettauer 
&  Co.  and  Perry  Fuller  &  Co. 
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*'  Wherefore  plaintiff  demands  judgment  against  the 
said  defendants  for  damages  in  the  sum  of  eleven 
thousand  six  hundred  and  forty  ^^  dollars,  with  in- 
terest as  aforesaid,  besides  the  costs  of  this  action." 

The  defendants  were  partners  in  business  under  the 
firm  name  of  C.  S.  Stettauer  &  Co.  The  evidence 
tended  to  show  that  during  the  month  of  April,  1868, 
the  plaintiff  delivered  to  the  commissary,  under  the 
contract,  a  quantity  of  beef,  which  was  accepted  by  the 
commissary,  and  which,  at  the  contract  price,  entitled 
the  plaintiff  to  draw  upon  the  defendants  for  a  sun* 
greater  than  four  thousand  five  hundred  and  five  dol- 
lars and  ninety-seven  cents.  The  plaintiff  drew  his 
draft  at  twenty  days'  sight,  dated  May  Ij  1868,  for 
three  thousand  five  hundred  and  five  dollars  and  ninety- 
seven  cents,  to  the  order  of  himself,  upon  the  defend- 
ants^ and  transferred  it  for  a  valuable  consideration  to 
a  firm  of  Dold  &  Brunswick.  This  draft  was  upon  its 
face  certified  to  be  correct  by  the  government  commis- 
sary. A  notary  testified  without  objection,  that  he 
presented  this  draft  for  acceptance  at  45  Murray  street, 
to  a  person  representing  Charles  S.  Stettauer  &  Co. 
That  a  memorandum  across  the  draft  in  the  words, 
"Protest  for  non-acceptance.  D.  S.  Fanning,  Notary 
Public,"  was  in  the  handwriting  of  witness.  The  wit- 
ness testified  that  he  recollected  nothing  about  the 
presentment  of  the  draft  apart  from  the  memorandum, 
and  that  the  reason  he  said  he  presented  it  to  a  person 
representing  the  defendant's  firm  was,  that  it  was  his 
habit  always  to  do  so,  and  he  spoke  entirely  from  his 
habit.  No  question  was  made  upon  the  trial  as  to  the 
place  of  presentation  being  45  Murray  street,  and  not 
44  Hudson,  named  in  the  contract. 

It  appeared  that  about  August  20,   1869,  the  de 
fondant's  firm  of  C.  S.  Stettauer  &  Co.  was  dissolved 
by  written  articles  signed  by  the  various  members  of 
the  firm.     The  articles  referred  to  the  contract  now  in 
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suit,  and  a  schedule  stated  :  ''The  contract  owes  Au- 
^Ireas  Bold  "  (a  member  of  Dold  &  Brunswick)  "  on 
draft  drawn  by  Patterson  for  three  thousand  five  hun- 
dred and  five  dollars  and  ninety -seven  cents."  Afier 
the  bill  had  matured,  the  plaintiff  paid  it  to  Dold  & 
Brunswick,  who  re-dt*livered  it  to  plaintiff.  There  was 
much  evidence  that  the  defendants  who  appeared  in 
this  action  had  after  the  maturity  of  the  bill  promised 
on  several  occasions  to  pay  it. 

At  the  conclusion  of  the  testimony  on  both  sides, 
the  counsel  for  the  defendants  moved  for  a  noo-suit  as 
to  the  draft  for  three  thousand  five  hundred  and  five 
dollars  and  ninety-seven  cents,  on  the  grounds : 

First.  That  the  plaintiff  had  no  right,  under  the 
contract,  to  draw  any  drafts,  except  for  beef  delivered 
up  to  the  first  day  of  some  month  ;  that  is  to  eay,  on 
March  1,  1868,  for  the  beef  delivered  in  February, 
1868  ;  on  April  1,  1868,  for  the  beef  deliveied  in  Marcli 
preceding ;  on  May  1, 1868,  for  the  beef  delivered  in 
April  preceding ;  and  on  May  22,  1868,  for  beef  de- 
livered between  April  30  preceding  and  May  22. 

That  the  plaintiff  could  draw  but  four  drafts  in  all 
under  the  contract. 

Nor  could  the  plaintiff,  when  entitled  to  draw  a 
draft,  draw  one  for  less  than  the  amount  due  him  up  to 
the  first  day  of  some  month  or  May  22,  unless  he  ex- 
pressly released  the  defendants  from  the  balance  of  the 
payment  for  which  he  was  entitled  to  draw. 

Second.  That  it  appeared  that  the  draft  of  May  1, 
1868,  was  drawn  for  a  less  amount  by  gome  thousan  is 
of  dollars  than  the  plaintiff  was  entitled  to  draw  for. 

Third.  That  the  commissary  agent,  Rosenthal,  liad 
no  authority  to  endorse  as  correct  any  diaftsnot  drawn 
in  pursuance  of  the  t-rms  of  the  contract.  That  hij? 
authority  to  so  endorse  must  be  strictly  pursued. 

Fourth.  Tiiat  as  to  tliis  draft,  there  was  no  proof  at  all 
of  any  kindof  presentment  for  payment ;  that,  indeed. 
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tliere  was  no  competent  proof  of  any  presentation  of 
that  draft  for  acceptance. 

Fifth.  That  the  evidence  shows  that  at  the  time  of 
the  alleged  presentment  for  acceptance  and  payment 
and  the  refusal  to  pay  the  draft  in  question,  it  was 
lield  by  persons  other  than  the  plaintiff,  to  whom  he 
liad  negotiated  the  same  for  value,  and  who  knew  it 
was  drawn  nnder  the  contract  in  question,  and  took  it 
on  the  faith  thereof;  and  that  the  cause  of  action 
against  the  defendants,  arising  upon  that  refusal,  was 
therefore  in  those  other  persons,  and  had  never  been 
assigned  to  or  become  re-vested  in  the  plaintiff.  That 
the  cause  of  action  did  not  arise  on  the  draft,  the 
defendants  not  being  parties  thereto,  but  upon  the 
refusal  to  paj'  it ;  and  the  plaintiff  did  not  become 
re-vested  with  that  cause  of  action  by  subsequently 
taking  up  the  draft  as  he  did. 

The  referee  denied  the  motion  for  a  non-suit,  to 
which  decision  the  counsel  for  the  defendants  Stettauer 
excepted. 

Defendant's  counsel  also  moved  for  a  non-suit  as  to 
the  four  other  drafts,  but  as  the  final  decision  was  in 
his  favor  as  to  them,  the  motion  and  grounds  therefor 
need  not  be  enumerated  here. 

The  counsel  for  the  defendants  requested  the 
rijferee  in  settling  this  case  to  find  the  following 
f  uct^ : 

First  That  the  draft  of  May  1,  1868,  for  three 
thousand  five  hundred  and  five  dollars,  specified  in  his 
report,  was  never  presented  for  acceptance  or  payment 
to  any  member  of  the  firm  of  C.  S.  Stettauer  &  Co.  per- 
sonally. 

The  referee  refused  so  to  find  on  the  ground  that  he 
did  not  consider  such  finding  material  to  the  issue. 
Defendant  excepted,  and  then  requested  the  referee  to 
find  one  way  or  the  oiher  as  to  this  fact ;  that  is,  either 
that  the  draft  was  or  that  it  was  not  presented  for  ac- 
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coptance  or  payment  to  any  member  of  the  said  firm 
personally.  The  referee  refused  so  to  find  on  the 
ground  that  he  considered  the  question  presented  by 
such  finding  immaterial.  The  defendant  excepted  to 
such  refusal. 

Secojtd.  That  the  said  draft  of  May  1,  1868,  was 
never  presented  for  acceptance  at  the  office  of  the  de- 
fendants (C.  S.  Stettauer  &  Co.).  Nor  was  that  draft 
evtu-  presented  at  their  oflSce  for  payment.  The  referee 
refused  so  to  find,  and  finds  the  contrary.  Defendant 
excepted. 

The  other  material  matters  sufficiently  appear  in 
the  opinion.  ^ 

a.  W,  Townsend,  attorney,  and  A.  H.  DyeU^  of 
counsel  for  appellant,  urged  : — I.  The  referee  erred  in 
admitting  the  deposition  of  Andrew  Napier.  If  Charles 
S.  Stettauer  never  had  answered,  a  joint  debtor  judg- 
ment might  have  been  rendered  which  would  not  have 
affected  his  separate  property,  but  having  answered,  it 
w^as  impossible  to  render  a  judgment  which  would  noi 
affect  him  personally. 

II.  The  referee  erred  in  refusing  to  non-suit  the 
plaintiff,  (a)  The  draft  being  for  less  than  the  whole 
of  the  amount  of  beef  delivered  during  the  preceding 
monti),  was  not  authorized  by  contract.  Each  pay- 
ment, like  monthly  payments  of  rent  on  a  lease,  was 
indivisible,  and  he  could  not  split  up  his  demand  there- 
for by  drawing  several  drafts  which,  if  he  could  draw, 
he  could  negotiate  to  third  parties  (as  indeed  he  did), 
and  thus  compel  the  defendants  to  make  separate  pay- 
ments (^it  might  be  of  one  dollar  apiece),  to  a  legion  of 
assignees,  which,  would  be  entirely  inadmissible  (15 
Johns.  B,  229 ;  16  Id.  121 ;  1  Wead,  487 ;  1(5  N.  T.  5i 
87, 548 ;  43  Id,  243 ;  1  Swesa.  19 ;  19  Wend.  207 ;  54  Barb, 
101 ;  3  Keyes^  40).  We  do  not  mean  that  the  plaintiif 
might  not  release  the  defendants  from  liability  for  the 
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residne  of  the  monthly  payment,  but  his  intention  to  do 
so  should  be  (expressed  ;  and  that  he  did  not  intend  to 
do  so  is  evident  from  the  fact  of  his  drawing  other 
drafts.  Without  such  a  release  it  is  perfectly  evident 
that  if  the  defendants  should  voluntarily  pay  a  draft 
for  the  less  sum  they  would  thereby  consent  to  the 
severance.  If  the  payments  under  the  contract  were  to 
be  made  generally,  without  any  previous  demand,  and 
an  action  were  brought  for  a  part  of  an  indivi^jible  pay- 
ment, the  plaintiff  could  recover,  because  he  might  su(> 
for  a  part,  and  the  only  consequence  would  be  that  tlie 
judgment  would  bar  a  recovery  for  the  residue.  But 
where  a  demand  is  necessary,  especially  where  as  here,. 
a  prescribed  formula  is  to  be  observed  in  making  it^ 
such  a  demand  is  a  condition  precedent,  and  the  plain- 
tiff can  not  recover  on  a  specific  demand  of  a  part  only, 
without  an  express  release  of  the  residue,  not  because 
he  sues  for  a  part  only,  but  because  the  defendants 
were  not  obliged  to  comply  with  such  a  demand  ;  and 
the  defect,  therefore,  is  in  the  demand,  and  the  con- 
dition precedent  has  not  been  complied  with,  (b)  A 
presentment  of  the  draft  for  acceptance  was  not  proved. 
The  only  semblance  of  evidence  in  the  case  as  to  the 
presentment  of  the  draft  for  acceptance,  is  that  of  the 
notary,  Fanning.  And  the  defendants  both  testified 
that  it  never  was  presented.  It  was  necessary,  to 
enable  the  plaintiff  to  recover  in  this  action,  under  the 
contract  in  question,  to  prove  a  personal  presentment 
of  the  draft  to  the  defendants  or  some  of  them.  It  can 
not  be  pretended  there  is  any  evidence  of  such  a  pre- 
sentation. The  referee  refused  to  find  one  way  or  the 
other  on  the  subject  of  personal  presentment,  on  the 
express  ground  that  he  did  not  consider  such  finding 
material  to  the  issue,  (c)  There  was  no  cause  of  action 
in  the  plaintiff.  In  addition  to  what  is  stated  in  the 
case,  it  is  deemed  necessary  simply  to  add  that  the 
drafts  in  question  having  been  drawn  and  endorsed  as 
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correct  by  the  commissary  agent  under  the  contract  in 
question,  for  the  purpose  of  payment  of  the  money  due 
thereunder,  and  negotiated  for  value  to,  and  taken  bv, 
the  parties  to  whom  they  were  so  negotiated  on  the 
faith  thereof,  the  transferees  were  assignees  of  the 
plaintiff's  rights  and  interests,  pro  tanto^  under  the 
contract  (Hall  v.  The  City  of  Buffalo,  1  Keyes,  J  93,  198, 
^nd  200  ;  Morton  v,  Nailor,  1  Hill,  583  ;  Young  v. 
Wardens,  '  61  Barb.  489  ;  Shuttleworth  v.  Bru(!e,  7 
Hob.  160;  Lewis  v.  Berry,  64  Barb.  693;  25  N.  Y. 
Rep.  :  N.    Y.   Rep.    179 ;  64  Barb.   693,    697, 

nOS  ;  3  BoBio.  505 ;  46  N.  Y.  R(p.  660  ;  1  R.  S.  768, 
^^6-9;  7  Hill,  577;  :-^4  Barb.  630;  15  Joltns.  E.  6; 
lo  Abb  280;  17  Wend.  508;  40  Barb.  368).  There  is 
some  evidence  in  the  case  lending  to  show  that  the 
"defendants  promised  to  pay  this  draft,  but  this  promise 
is  unavailable  to  help  the  plaintiff  for  several  reasons. 
(1).  There  is  no  allegation  of  any  such  proniise  in  the 
complaint  which  is  drawn  upon  the  theory  (and  so 
expressly  stated)  that  this  diaft  was  drawn  in  pnrsu- 
iince  of  the  agreement,  certitied  by  the  commissary 
agent,  and  tliat  the  defendants  refused  to  aceept, 
honor,  or  pay  it,  and  damages  are  claimed  by  reason  of 
such  failun*.  (2).  The  promise,  if  made,  was  made  after 
the  draft  had  been  presented  for  acceptance  and  payment 
{so  far  as  it  was  presented)  and  after  it  had  got  back  in  the 
plaintiffs  possession,  and  was  in  possession  first  of  the 
witness  Dold,  and  then  of  the  witness  Jacobs  for  collec- 
tion,except,  however,  the  promise  to  the  witness  Marcus 
Brunswick,  which  was  in  the  summer  of  1868.  (3).  It  did 
not  appear  that  at  the  time  that  promise  w^as  made  by 
the  two  defendants  by  whom  it  w\'is  made  that  they  or 
<?ither  of  them  had  any  knowledge  that  the  draft  was 
drawn  for  less  than  the  full  amount  of  the  monthly 
payment ;  but  on  the  contrary  they  both  testified  and 
they  were  not  contradicted,  that  they  had  i:o  knowl- 
•edge  on  the  subject ;  and  (4).  The  promise,  if  made,  had 
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had  no  consideration,  and  was  not  binding,  nor  had  it 
ever  been  relied  on,  and  at  best  would  have  been  but 
an  item  of  evidence  tending  to  show  the  correctness  of 
tlie  draft,  whereas,  its  incorrectness  was  expressly 
proved  and,  indeed,  admitted. 

Compton  &  jRootj  attorneys,  and  Elihu  Rooty  of 
counsel  for  respondent,  nrged : — I.  The  exception  to 
the  admission  of  Napier's  deposition  should  be  over- 
ruled. His  interests  were  fully  protected  by  the  limi- 
tation on  the  effect  of  the  disposition  as  to  him. 

II.  The  draft  for  three  thousand  live  hundred  and 
five  dollars  and  ninety  seven  cents,  was  drawn  in 
accordance  with  the  contract.  The  solo  objection  to 
the  validity  of  the  draft  presented  by  the  /defendants 
is,  that  it  was  not  drawn  ibr  the  full  amount  that  was 
due.  They  say  that  the  plaintiff  was  entitled  to  draw 
on  the  first  of  each  month  one  draft  only  for  the  ])rice 
of  the  beef  delivered  during  the  preceding  month,  and 
could  not  divide  the  amount  into  a  number  of  different 
drafts.  (1).  The  first  obvious  answer  to  this  proposi- 
tion is,  that  if  it  were  of  any  force  at  all  it  would  be 
not  against  the  first  draft,  but  the  second,  should  it  be 
presented.  If  the  plaintiff  had  power  to  draw  but  one 
draft  under  the  contract  for  April  beef,  tliis  draft  ex- 
liausted  his  power,  and  all  subsequent  drafts  would  be 
invalid — so  much  the  better  for  the  defendants ;  but 
the  one  draft  he  did  draw  while  he  had  powder  would 
not  be  affected.  (2).  No  such  limitation  is  to  be  found 
in  the  contract.  If  they  wished  but  one  draltto  be 
drawn  each  month  for  the  whole  of  the  previous 
month's  beef,  they  should  have  provided  for  it  in  the 
contract,  and  agreed  to  pay  by  accepting  a  draft  on 
the  first  of  each  month.  (3^  It  is  evident,  from  the 
circumstances  of  the  parties,  that  their  inttmtion  in 
contracting,  was  to  provide  for  drafts  to  be  used  as  the 

plaintiff  might  require.      (4),  It  is  evident  from   the 
vm. — 5 
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acts  of  the  parties  that  the  construction  of  the  contract 
now  contended  for  by  the  defendants  was  not  in  the 
minds  of  either  ])artj  before  the  commencement  of  this 
action  The  dravvin<]f  of  a  draft  for  two  thonsand  six 
hundred  and  oiie  dollars  and  eighty-eight  cents,  March 
II,  and  Bix  hundred  and  sixty  dollars  and  twenty-five 
cents,  on  April  3,  was  totally  irreconcilable  with  that 
construction.  (5).  If  there  be  any  question  upon  the 
face  of  the  contract  of  the  nature  of  the  drafts  author- 
ized, the  circumstances  above  mentioned  must  govern 
its  construction  in  plaintiflTs  favor  (Ulster  Co.  Bank-v. 
McFarlan,  3  Denio^  553,  564).  (6).  The  provision  for 
payment  was  on  the  defendant's  part,  and  must  be 
construed  most  strongly  against  them  (Ulster  Co.  Bank 
c.  McFarlan,  supra). 

V.  The  defendants  refused  to  accept  the  bill.  The 
evidence  of  the  defendants  Charles  and  Louis  Stettauer, 
that  they  did  not  remember  to  have  seen  this  or  any  of 
the  drafts  except  the  two  paid,  weakened  as  it  was  by 
the  evidence  of  Hatch  and  the  subsequent  admission  of 
Louis  Stettauer,  was  sufficient  to  justify  the  referee's 
flnding  that  the  drafts  had  been  presented  both  for  ac- 
ceptance and  payment  and  both  had  been  refused.  The 
dissolution  agreement,  and  the  interviews  with  Dold, 
Jacobs  and  Brunswick  establish  the  fact  that  for  a 
long  period  before  the  commencement  of  this  action  the 
defendants  knew  that  the  draft  had  been  presented, 
had  not  been  accepted,  was  held  for  payment  and  pay- 
ment required  of  them  ;  and  that  defendants  had  prom- 
ised to  pay  the  draft  in  question  which  as  against  the 
demands  by  Dold  and  Jacob  were  sufficient,  whether 
drafts  were  shown  or  not  (Etheridge  v.  Ladd,  44  Barb, 
69).  It  was,  then,  the  defendants'  duty  to  pay  the 
draft  precisely  as  if  they  had  accepted  it  (Williams  v. 
Crermain,  9  B.  <6  C.  468,  477).  The  refusals  to  pay  the 
draft  more  than  twenty  days  after  presentment  and 
non-acceptance  involved  a  refusal  to  accept,  and  adopt- 
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ed  aud  made  the  defendants,  the  refusal  of  whatever 
person  was  in  charge  of  their  office  when  the  present- 
ment was  made. 

By  the  Court.— Sedgwick,  J. — I  am  of  opinion 
that  the  judgment  should  be  affirmed,  and  proceed  to 
examine  the  exceptions  argned  on  this  appeal  by  the 
appellant's  learned  counsel. 

A  deposition  de  bene  esse  was  offered  in  evidence. 
This  had  been  taken  after  Louis  Stettauer  had  answered, 
but  before  Charles  S.  Stettauer  had  appeared  or  an- 
swered. Counsel  for  Charles  S.  Stettauer  objected  to 
the  admission  at  all  of  the  deposition,  on  the  ground 
that  it  was  taken  before  Charles  S.  Stettauer  had  ap- 
peared. If  this  were  so,  the  referee  would  not  have  been 
justified  in  preventing  the  plaintiff  using  it  as  testi- 
mony against  Louis  Stettauer.  He,  therefore,  properly 
admitted  it.  At  the  same  time  he  made  a  ruling 
which  by  misprinting,  as  I  think,  does  not  appear  cor- 
rectly in  the  printed  book.  The  meaning  of  the  referee, 
was,  I  have  no  doubt,  that,  although  admitted  as, 
against  Louis  Stettauer,  the  deposition  would  not  affect 
Charles  Stettauer,  excepting  as  it  would  have  affected 
him  as  partner  of  Louis,  if  Charles  had  not  appeared 
at  all.  Perhaps  as  the  case  stood,  under  our  system 
of  practice,  this  might  have  been  hard  to  accomplish, 
yet  the  referee  was  correct  in  his  ruling  upon  the  ob- 
jection made. 

The  defendants  moved  for  a  non-suit  on  the  ground 
that  it  appeared  on  plaintiff's  case,  tliat  when  the  draft 
in  question  was  drawn,  there  had  been  actually  deliv- 
ered one  thousand  dollars  worth  of  beef,  at  least,  more 
than  was  included  in  the  draft,  which  was  for  three 
thousand  five  htlndred  and  five  dollars  and  ninety- 
seven  cents.  The  argument  was,  that  by  the  contract, 
payment  was  to  be  made  on  the  first  day  of  each  month, 
in  drafts  at  twenty  days'  sight  on  C.  S.  Stettauer  &  Co.: 
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that  the  plaintiff  had  no  right  to  dravr,  nor  had  the  com- 
missary to  endorse,  any  draft  except  in  accordance  with 
this  contract ;  that  the  defendants  were  not  obliged  to 
pay  any  drafts  not  drawn  in  accordance  with  the  con- 
tract ;  and  that  if  the  plaintiff  could  draw  for  any  part 
less  than  the  whole  of  the  amount  of  beef  delivered 
during  the  preceding  month,  there  is  no  limit  to  the 
number  of  drafts  that  he  might  draw. 

Undoubtedly,  the  form  of  the  contract  is  the  only 
basis  of  the  obligation  of  the  defendants  to  the  plaintiff, 
but  the  defendants  must  rely  upon  the  words  as  they 
are.  The  contract  says  that,  after  the  beef  has  been 
delivered,  the  defendants  promise  that  payment  shall 
be  made  (of  course  by  them),  on  the  first  day  of 
such  month  in  drafts,  'not  draft.  The  defendants  there- 
fore can  not  rely  on  this  provision  as  establishing  their 
right  to  claim  that  they  only  promised  to  pay,  if  a 
single  draft  was  presented  which  was  for  the  exact 
amount  of  beef  delivered  in  the  preceding  month.  Nor 
does  this  provision  establish  as  a  condition  prece- 
dent to  the  obligation  to  pay  that  there  should 
be  a  demand  for  the  payment  of  such  a  draft.  The 
reasonable  construction  of  the  provision  is,  that  the 
beef  of  one  month  is  to  be  paid,  not  in  cash  at  the 
end  of  the  month,  but  by  means  of  drafts  drawn 
by  plaintiff,  the  payment  of  which  should  become  due 
on  the  twentieth  of  the  following  month.  The  defend- 
ants would  not  be  subjected  to  annoyance  from  the 
amounts  of  the  drafts  being  made  very  small.  The 
number  is  not  expressed,  but  the  law  construes  the  con- 
tract with  reference  to  the  transaction  provided  for  by  it. 

As  to  another  ground  upon  which  a  non-suit  was 
asked,  viz.,  that  there  was  no  evidence  that  the  draft 
had  ever  been  presented  to  the  defendants  for  accept- 
ance, the  testimony  of  the  notary  Fanning  being  in- 
sufficient from  its  peculiar  character,  and  each  of  the 
defendants  having  testified  that  the  draft  was  not  pre- 
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Bonted,  I  am  of  opinion  that  the  referee  was  at  liberty 
to  find,  as  he  did,  that  the  draft  was  presented  npon 
the  testimony  showing  that  tlie  defendants  had  repeat- 
edly promised  to  pay  the  particular  draft.  Looking  at 
this  as  mere  circumstantial  evidence,  the  referee  had  a 
right  to  infer  that  all  had  been  done  as  to  the  draft,  which 
was  necessary  to  create  a  legal  liability  in  reference  to 
it,  on  the  part  of  the  defendants.  There  was  no  sort 
of  evidence  that  the  defendants  promised  under  a  mis- 
take as  to  the  facts,  or  from  a  benevolent  raoiive,  or  a 
moral  and  not  legal  obligation.  It  is  not  necessary, 
therefore,  to  pass  upon  what  would  have  been  the 
effect  of  the  notary's  evidence,  if  his  bad  been  the  only 
testimony  in  this  case. 

Another  ground  upon  which  a  non-suit  was  asked, 
was  that  it  appeared  that  the  cause  of  action  was  not 
in  the  plaintiff,  because  that  at  the  time  the  draft  was 
presented,  it  was  owned  by  another  than  the  plaintiff, 
who  knew  that  it  was  drawn  nnder  the  contract  proven. 
This  is  supported  by  the  argument,  that  the  delivery 
of  the  draft  was  an  assignment  pro  ianto  of  what  was 
due  to  plaintiff  under  the  contract.  This  has  no  solid 
foundation.  The  draft  was  properly  a  bill  of  exchange 
only.  It  could  operate  as  an  assignment,  only  if  on 
its  face  it  appeared  to  be  drawn  on  a  particular  fund  in 
defendants'  hands.  But  it  appeared  in  all  the  parts 
that  made  it  a  bill,  to  be  drawn  on  the  defendants  gen- 
erally. If  it  were  an  assignment,  its  re-delivery  to 
plaintiff,  for  a  valuable  consideration,  made  it  a  re- 
assignment to  him  of  what  it  originally  transferred. 
Indeed,  the  plaintiff's  action  was  upon  the  original 
contract.  He  had  delivered  the  beef,  and  defendant 
had  not  paid  for  it  in  tlie  manner  provided.  The 
plaintiff  proved  that  he  had  complied  with  all  the  con- 
ditions precedent  that  the  contract  implied  should  be 
performed  on  his  part.  The  damages  suffered  by 
plaintiff  were  at  least  the  amount  of  the  draft. 
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The  proof  that  was  given  as  to  the  delivery  of  beef, 
and  the  promises  of  the  defendants  to  pay  their  draft 
was  suflBcient  to  sustain  the  referee's  finding  as  matter 
of  fact,  that  the  beef  on  account  of  which  the  draft  was 
drawn,  had  actually  been  delivered. 

There  were  other  exceptions  argued,  but  it  is  not  nec- 
essary to  examine  them,  as  tliey  related  to  other  drafts 
in  regard  to  which  the  referee's  findings  and  conclu- 
sions were  in  favor  of  defendants. 

The  judgment  should  be  affirmed  with  costs. 


Curtis,  J.,  concurred. 


ISAAC  FAULKS,  Plaintiff  and  Appellant,  v. 
JACOB  C.  KAMP,  Defendant  and  Respond- 
ent. 

L  substantial  right. 

1,  What  orders  do  not  affect  rr. 

a.  Generally — Orders  directing  a  pleading  to  be  made  more 

definite  and  oertain  do  not. 
5.  Specifically — An  order  directing  a  pleading  to  be  made  more 
definite  and  certain  so  that  as  between  two  causes  of  action 
contained  therein — the  one  based  on  the  affirmance  of  a  certain 
contract,  and  the   other  on  its  rescission — it  shall  clearly 
appear  upon  which  one  the  party  pleading  electa  to  proceed^  does 
not. 
n.  ELECTION  OF  CAUSES  OF  ACTION. 
1.  Motion  at  special  term  to  obtain. 
1.  In  a  proper  case  may  be  obtained  by  a  motion  at  special  tenn 
to  have  the  pleading  made  more  definite  and  certain, 
a.  Proper  case,  what  is. 

1.  When  the  alleffationaof  the  pleading  are  such  as  to  Icateit 
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uncertain  whether  the  party  pleading  puts  himself  on  a 
cauM  of  action  founded  on  the  affirmance  of  a  contract  therein 
referred  to,  or  on  one  founded  on  a  rescission  of  stick  contract 
he  may  be  compelled  to  make  his  election  by  an  order, 
made  on  a  motion  therefor,  directing  hun  to  make  the 
pleading  more  definite  and  certain,  so  that  it  shall  clearly 
appear  whether  ho  elects  to  affirm  or  rescind. 

Before  Curtis  and  Sedgwick,  JJ, 

Decided  August  8,  1875. 

Appeal  from  an  order. 

Defendant  moved  at  special  term — 

*'That  plaintiff  be  required  to  make  his  complaint 
more  definite  and  certain  in  this,  to  wit :  Tliat  plaintiff 
be  required  to  allege  in  his  complaint,  by  apt  and 
proper  allegations,  so  that  it  shall  clearly  appear 
whether  the  said  plaintiff  elects  to  rescind  and  hold 
void  the  said  contract  of  purchase  and  sale  in  the  com- 
plaint set  forth,  or  whether  he  elects  to  aflSrni  the  same 
and  have  a  judgment  for  a  specific  performance  thereof, 
or  damages  for  a  breach  thereof." 

After  hearing  the  parties,  the  special  term  ordered 
**  that  the  plaintiff  be  required  within  ten  days  from  the 
date  of  this  order  to  make  the  complaint  in  this  action 
more  definite  and  certain,  so  that  it  shall  clearly  ap- 
pear whether  the  plaintiff  elects  to  rescind  and  hold 
void  the  contract  of  purchase  and  sale,  or  whether  he 
elects  to  affirm  the  same  and  have  a  judgment  for 
specific  performance  thereof,  or  damages  in  case  specific 
performance  can  not  be  decreed,  &c." 

From  this  order  the  present  appeal  is  taken  by  the 
plaintiff. 

The  contents  of  the  complaint  sufficiently  appear  in 
the  opinion. 


72  FAULKS  V.  KAMP. 


Appellant's  points. 


Charles  N.  Judson^  attorney,  and  E,  H.  Baron,  of 
counsel  for  appellant,  urged:— I.  There  is  no  such 
thing  as  a  motion  to  compel  a  plaintiff  to  elect  what  he 
will  claim  from  the  facts  alleged  and  proved.  A  mo- 
tion may  in  some  cases  be  made  to  compel  a  plaintiff  to 
elect  which  of  two  inconsistent  counts  or  causes  of  action 
he  will  abide  by,  where  he  has  set  forth  two  separate 
and  distinct  causes  of  action  in  his  complaint  and  that 
the  other  or  others  be  stricken  out. 

II.  What  the  defendant  complains  of  is,  that  the 
plaintiff  asks  for  alternative  relief;  and  the  order  as 
made  amounts  to  a  decision  that  a  plaintiff  can  not  ask 
for  alternative  relief.  The  contrary  is  too  well  settled 
to  leave  the  question  in  doubt  (Young  i).  Edwards,  11 
How.  201 ;  Stevenson  'X>,  Buxton,  8  Abb.  414  ;  Steven- 
son 2?.  Buxton,  15  Id,  352,  355  ;  N.  Y.  L^e  Oo.  ?>.  N. 
VV.  Ins.  Co.,  23  iV.  F.  357;  N.  Y.  Ice  Co.  p.  N.  W. 
Ins.  Co.,  21  How.  295;  Greason  v.  Ketaltes,  17  TS.  Y. 
491,  492  ;  Wells  ^).  Yates,  44  Id.  525  ;  Bidwell  v.  Astor, 
Mutual  Ins*  Co.,  WId.  263 ;  Barlow  tj.  Scott,  24  Id.  40  ; 
Davis  2?.  Morris,  36  Id.  571,  572). 

III.  A  plaintiff  may  even  go  further  and  claim  and 
have  allowed  him  both  legal  and  equitable  relief  in  the 
f^ame  action  (Bidwell  t?.  Astor  Ins.  Co.,  16  N.  F.  263; 
Phillips  V.  Gorham,  17  Id.  270,  274  ;  Wells  7).  Yates, 
44  Id.  525 ;  56  Id.  12,  20,  21  ;  Bradley  v.  Aldrich,  40 
Id.  512 ;  Davis  d.  Morris,  36  Id.  572). 

IV.  The  prayer  for  relief  is  not  important  if  the  d^*- 
fendant  answers;  and  if  he  has  no  defense,  it  certainly 
is  not  {Qode,  §  275 ;  Marquet  o.  Marquet,  12  N.  Y.  341; 
Jones  V.  Butler,  20  How.  189,  191).  The  order,  then, 
restricting  the  plaintiff  to  a  particular  or  single  claim 
for  relief,  and  requiring  him  to  state  in  his  complaint 
that  he  will  not  ask  for  any  other,  is  more  than  can  be 
required  of  a  plaintiff.  It  is  depriving  him  of  substan- 
tial rights  and  should  be  revc^rsed. 

V.  Section  160  of  the  Code,  under  which  this  motion 
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is  made,  does  not  authorize  such  a  motion.,  That  merely 
provides  that,  "  when  the  allegations  of  a  pleading  are 
so  indefinite  or  uncertain  that  the  precise  nature  of  tho 
cliarge  or  defense  is  not  apparent,  the  court  may  requin^ 
the  pleading  to  be  made  more  definite  and  certain  by 
amendment."  This  is  no  such  case.  There  is  no  pre- 
tense that  the  allegations  in  the  complaint  are  indefinite 
or  uncertain.  It  is  the  prayer  for  relief  that  is  com- 
plained of ;  and  it  is  not  pretended  that  that  is  indefinite 
or  uncertain,  but  only  that  there  is  too  much  of  it,  or 
too  many  of  them.  The  defendant  treats  the  prayer 
for  relief  as  a  cause  of  action,  and  then  attempts  to 
make  this  motion  answer  for  a  demurrer  to  it  as  for  a 
misjoinder.  That  is  new  practice  not  provided  for  by 
the  Code. 

VI.  The  complaint,  as  required  by  section  142  of 
the  Code,  contains  a  plain  and  concise  statement  of 
facts  constituting  a  cause  of  action.  The  plaintiff 
claims,  from  the  facts  alleged,  to  have  a  contract  re- 
formed, and  damages  for  the  breach  or  failure  to  give  a 
complete  title,  or  that  if  the  defendant  is  unable  yet  to 
give  a  complete  title,  then  that  the  contract  be  annulled 
and  canceled,  and  the  plaintiff  recover  his  damages  for 
the  fraud  and  failure  of  the  defendant.  This  makes 
but  a  single  cause  of  action  (Garner  v.  Wright,  28  How. 
v92,  94:  Gooding  v.  McAllister,  9  Id.  123;  Cahoon  ». 
Bank  of  Utica,  7  IV.  F.  486 ;  Jeroliman  v.  Cohen,  1 
Duer,  629).  And  it  is  a  cause  in  equity,  whether  it  is 
to  reform  the  agreement  and  for  damages  (Wells  v, 
Yates,  44  N.  Y.  531,  532),  or  whether  it  is  to  have  the 
agreement  canceled  and  the  plaintiff  compensated  in 
damages  {Story's  Equity  Jurisprtbdence^  §  692,  69.o). 
And  even  in  such  a  case,  where  the  court  gives  no 
equitable  relief,  the  court  of  equity  may  retain  the 
cause,  and  give  compensation  in  damages  (N.  Y.  Ice 
Co.,  V.  N.  W.  Ins.  Co.,  23  N.  T.  357,  359  ;  Barlow  v. 
Scott,  ^<4  Id.  40 ;  56  Id.  12,  20,  21). 
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Edwin  S.  Babcocic,  attoruey,  and  Freeman  J^ 
Fithian^  of  counsel  for  respondent,  urged  : — I.  An  ap- 
peal does  not  lie  from  this  order,  because  it  does  not 
come  within  either  of  the  subdivisions  of  section  349  of 
the  Code.  The  order  does  not  involve  the  ''  merits  of 
the  action"  or  "any  part  thereof,"  or  affect  a  '^sub- 
fistantial  right."  It  is  a  mere  matter  as  to  time  and 
*'form  of  procedure,"  and  in  no  way  affects  any  right 
or  merit  of  the  plaintiff  (People  «.  N.  Y.  Central  R.  R. 
€o.,  29  JN.  T.  Rep.  418;  Talman  o.  Hinman,  10  How. 
89  ;  Field  v.  Steward,  2  Sweeii.  193). 

II.  But  if  appealable  the  order  should  be  affirmed. 
(1).  The  complaint  in  effect  states  two  distinct  causes  of 
action,  by  stating  a  set  of  facts  or  transactions  on  which 
either  of  those  two  causes  of  action  may  be  predicated  ; 
and  these  two  causes  of  action  are  inconsistent  and 
<!ould  not  be  properly  united  in  the  same  action.  And 
if  they  were  separately  stated  defendant  could  demur 
for  that  cause  (Smith  «.  Hallock,  8  How.  73  ;  Hulce  z?. 
Thf>mpson,  9  Id.  113  ;  Colwell  v.  N.  Y.  &  E.  R.  R.  Co., 
9  Id.  312  ;  Adams  v.  Bissell,  28  Barh.  382).  The  case 
of  Hall  V.  Hall  (38  How.  97),  is  not  applicable,  because 
in  that  case  the  pleadings  were  so  drawn  as  to  give  the 
<1efendant  a  right  to  elect  whether  or  not  there  should 
t)e  a  partition.  (2).  The  principle  upon  which  the  order 
appealed  from  rests  is  fully  set  forth  in  the  following 
authorities,  which  is,  in  substance,  that  a  plaintiff  shall 
«ot  be  permitted  to  occupy  an  uncertain  and  equivocal 
position  in  court,  or  prefer  inconsistent  and  contradic- 
tory claims  in  the  same  matter  (Morris  v.  Rexford,  18 
N.  Y.  552 ;  Bank  of  Beloit  v.  Beale,  34  Id.  473 ;  Sey- 
mour  V,  Van  Curen,  18  How.  94  ;  Maxwell  v.  Farnam, 
7  Id.  236 ;  Chappel  v.  Skinner,  6  Id.  338). 

By  the  Coukt.— Sedgwick,  J. — I  am  of  opinion 
that  the  order  of  the  court  affected  no  substantial  right 
of  the  plaintiff.     It  has  been  several  times  decided  iu 


FAULKS  V,  KAMP. 


75 


Opinion  of  the  Court,  by  Sedgwick,  J. 


this  court,  that  when  it  appears  that  the  court  below 
has  ordered  the  party  to  make  pleadings  more  certain 
and  definite,  no  substantial  right  is  involved.  In  this 
case  the  complaint  alleges  facts,  in  such  a  way  that  the 
plaintiff  is  enabled  to  claim  that  he  had  set  out  a  cause 
of  action  on  a  contract  existing  at  the  beginning  of  the 
action.  There  are  also  in  the  complaint  other  allega- 
tions which  equally  enable  the  plaintiff  to  claim  that 
the  complaint  notified  the  defendant  that  the  plaintiff's 
cause  of  action  was  placed  upon  the  avoidance  by  the 
plaintiff  of  the  contract  because  of  the  defendant's 
frand.  If  this  is  not  correct,  it  is  not,  only,  because  the 
complaint  has  omitted  to  aver  some  fact  which  is  nec- 
essary to  a  cause  of  action,  upon  the  contract,  or  for  the 
avoidance  of  the  contract.  Whether  the  plaintiff  has  a 
cause  of  action  upon  either  set  of  allegations  can  be  ex- 
amined only  upon  demurrer.  A  cause  of  action  upon 
the  contract  is  not  consistent  with  a  cause  of  action 
upon  the  avoidance  of  the  contract.  This  being  the 
contract,  tlie  order  of  the  court  directed  the  plaintiff' 
to  notify  the  defendant  by  an  amendment  of  the  com- 
plaint upon  which  cause  of  action  the  action  was 
brought.  No  right  of  substance  would  be  affected  by 
the  plaintiff  doing  what  was  required  of  him.  If  he 
did  not  do  it  at  the  beginning,  the  election  would  have 
to  be  made  at  some  stage  of  the  case.  So  far  as  the 
plaintiff  was  concerned,  it  was  matter  of  form.'  So  lar 
as  defendant  was  concerned,  he  had  a  right  that  the 
complaint  should  clearly  express  the  cause  of  action — 
of  course  the  order  did  not  limit  the  plaintiff  in  asking 
any  relief  he  saw  fit  to  claim  upon  the  cause  of  action 
he  relied  on. 

Bat  if  a  substantial  right  of  plaintiff  was  affected, 
I  think  the  order  was  correct.  The  complaint  taken 
as  a  whole,  made  it  evident  that  the  plaintiff  put  him- 
self upon  tlie  contract  and  the  avoidance  of  the  con- 
tract, leaving  it  uncertain  upon  which  the  action  was 
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to  proceed.  It  could  not  proceed  on  both.  Tlie  de- 
fendant had  a  strict  right  to  know,  at  the  start,  what 
case  the  plaintiff  meant  to  go  upon. 

The  order  should  be  afllrmed,  with  ten  dollars  costs 
and  disbursements. 


Curtis,  J.,  concurred. 


JOSEPH  W.  FISKE,  Plaii^tiff  and  Respondent,  v. 

CHARLES  F.  ALLEN,  Defendant  and  Appel- 
lant. 

I.  credit,  to  whom  given. 

1.  Chaboe  and  proof  ab  to  issue  on. 
a.  Charge.    A  charge  that  if  defendant  did  or  said  anything 
frora  which  plaintilf  had  a  right  to  suppose  that  the  sale  waa 
being  made  to  him  and  not  upon  the  responsibility  of  any  other 
party,  he  would  be  himself  liable,  without  adding  the  proviso^ 
'*  if  the  plaintiff  meant  to  sell  to  him,"  or  some  phrase  of  efimi- 
lar  import,  does  not  constitute  error. 
This  proviso  is  implied  in  the  words  of  the  charge;  for 
1.  V\d\tLi\Q  could  have  no  right  to  suppose  WxdX  a  sale  was  be- 
ing made  to  defendant  unless  he  had  done  or  said  what  was 
necessary  to  make  himself  a  party  thereto. 
ft.  Proof. 

1.  The  original  order  being  in  writing  purporting  on  its  face  to 
come  from  a  person  other  than  the  defendant,  and  by  tliat 
person  written  in  the  order  book,  and  it  being  brought  out 
on  plaintiffs  cross-examination  that  the  sale  was  entered  in 
the  otlier  books  as  being  made  to  such  other  person,  the 
admission  of  evidence  on  the  rc-direct,  that  the  entries  in 
the  other  books  were  taken  from  the  entry  in  the  order-book, 
is  not  cause  for  reversal.     It  did  not  injure  the  defendant. 

2.  Where  the  defendant  introduces  proof  that  by  a  contract, 
between  him  and  the  person  to  whom  the  plaintiff  charged 


FISKE  V.  ALLEN.  77 


Statement  of  the  Case. 


the  goods,  he  was  bound  to  pay  such  person  for  the  goods, 
it  is  not  error  to  allow  the  plaintiff  to  prove  that  defendant 
has  not  paid  such  person. 

1.  This  is  an  application  of  the  pririciple  that  proof  other' 

wise  immaterial  and  improper',  may  by  the  course  of  the 

trial  become  material  and  proper, 

8.  Entries  in   books  of  account  making    charges  agaiust  a 

particular  person,  are  not  condume  evidence  that  the  credit 

was  given  to  such  person. 

Before  Cuetis  and  Sedgwiok,  JJ. 

Decided  August  8, 1875. 

Appeal  from  jtidgraent  entered  on  verdict. 

One  Chamberlain  had  a  contract  with  the  defen- 
dant in  which  it  was  provided,  that  Chamberlain  shonld 
build  a  house  for  the  defendant,  furnishing  the  materials 
therefor,  among  other  things,  iron  work  called  cresting. 
By  the  terms  of  the  contract,  Chamberlain  would  be  re- 
paid for  this  cresting  in  the  last  instalment  provided  to 
be  paid  by  the  defendant.  Before  the  contract  was 
completed  the  defendant  and  Chamberlain  saw  the 
plaintiff,  who  was  a  dealer  in  the  kind  of  iron  work 
referred  to,  at  his  office.  The  plaintiff  testified  to  the 
conversation  then  had,  and  gave  such  evidence  as  to  it, 
that  the  jury  was  entitled  to  find  that  the  defendant 
then  purchased  some  cresting  from  the  plaintiff.  There 
were  many  facts  proved,  tending  to  show  thpt  the 
plaintiff  did  not  sell  to  the  defendant,  but  to  Chamber- 
lain, and  that  the  defendant  only  pointed  out  certain 
crestings  as  satisfactory  to  him,  e.g.  that  the  plaintiff 
knew  that  the  contract  was  pending ;  that  the  original 
order  upon  the  books  of  plaintiff  was  made  by  Cham- 
berlain in  his  own  name,  and  the  transaction  was 
thereafter  entered  in  the  name  of  Chamberlain  ;  that 
the  price  was  fixed  after  a  discount  usually  given 
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by  plaintiff  to  contractors  like  Chamberlain,  but  not  to 
dealers  like  the  defendant.  The  interview  with  the 
defendant  was  two  or  three  days  before  the  order  was 
written  in  the  plaintiff's  books.  There  was,  on  thr» 
other  hand,  some  evidence  given,  tending  to  show  that 
an  arrangement  had  been  made  by  the  defendant  with 
Chamberlain,  under  which  the  former  was  to  pay 
directly  for  materials  put  by  the  latter  into  the  bouse, 
and  the  money  paid  was  to  be  deducted  from  the 
instalments  under  the  contract. 

The  action  is  brought  for  the  price  alleged  to  have 
been  agreed  to  be  paid  by  the  defendant  for  the  mater- 
ials. The  plaintiff  had  a  verdict,  and  the  defendant 
appeals. 

ArnoTix,  Ritchy  &  Woodford^  attorneys,  and  Wm. 
Heiiry  ArnouXy  of  counsel  for  appellant. 

Nelson  Smithy  attorney,  and  of  counsel  for  respon- 
dent. 

By  the  Court. — Sedgwick,  J. — ^I  proceed  to  ex- 
amine the  exceptions  argued  by  the  learned  counsel  for 
appellant : 

He  urges  that  the  judge  erred  when  he  charged  that 
"  if  the  defendant  did  or  said  anything  from  which  Mr. 
Fiske  had  a  right  to  suppose  that  the  sale  was  being 
made  to  him,  and  not  upon  Chamberlain's  responsi- 
bility he  would  be  himself  liable,"  and  the  argument  is 
that  if  the  defendant  had  gone  so  far,  it  would  not 
make  him  liable,  unless,  also,  the  plaintiff  Fiskn 
meant  to  sell  to  Allen.  Of  course  the  learned  judge 
would  not  intentionally  say  anything  which  implied 
there  could  be  a  sale  to  the  defendant,  apart  from 
the  plaintiff's  participation  in  the  contract  for  the  sale. 
At  the  least,  it  is  taken  for  granted  through  the  charge, 
that  there  can  not  be  a  buyer  unless  there  is  also  a 
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seller.  And  the  language  of  this  part  of  tlie  charge 
implies  this,  for  Mr.  Piske  the  plaintiff  coald  under 
no  circumstances  have  a  right  to  suppose,  from  wliat 
the  defendant  said,  that  the  sale  was  being  made  to- 
the  defendant,  when  he  knew  that  he  had  not  done  or 
said  what  was  necessary  to  make  him  a  party  to  the- 
sale.  The  exception  on  this  point  should  not  be  sus- 
tained. 

An  exception  was  taken  to  the  plaintiff  being: 
asked,  **  How  the  business  of  his  store  was  done,  from 
which  it  will  appear,  how  it  came  to  be  charged  to 
Chamberlain  instead  of  Allen."  Tlie  answer  to  this 
question  in  connection  with  the  question,  informed  the 
jury  that  the  entries  in  the  various  books  after  entry 
of  the  order  was  made  in  the  order-book  were  takeo 
from  the  order-book.  This  did  not  injure  the  defend- 
ant. His  argument  was  as  strong  upon  the  fact  of  the 
order  itself,  and  the  jury  should  have  known  that  the 
other  entries  were  not  original. 

The  defendant  excepted  to  the  admission  by  the 
court,  of  a  question  put  to  Chamberlain,  viz. :  "Has 
the  defendant  ever  paid  you  for  the  cresting?"  I  da 
not  think  this  should  cause  a  reversal  of  the  judgment. 
The  defendant  had  chosen  on  cross-examination  of 
Chamberlain,  to  ask  if  he  was  not  bound  under  the 
contract  with  the  defendant  to  put  in. this  cresting  or 
a  cresting.  The  answer  was  yes.  The  existence  of  this 
contract,  and  the  obligation  of  the  parties  under  it, 
had  in  the  course  the  case  had  taken  become  circum- 
stances which  the  jury  were  at  liberty  to  consider  in 
ascertaining  whether  as  a  fact  the  defendant  had 
bought  of  the  plaintiff,  although  it  was  conceded  by 
both  parties  that  the  existence  of  the  contract  was 
not  inconsistent  with  the  defendant's  making  a  purchase 
from  the  plaintiff.  When  the  defendant  liad  thus 
shown  that  apparently,  so  far  as  the  evidence  then  dis- 
closed, he  was  bound  to  pay  Mr.  Chamberlain,  it  was 
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another  circumstance  of  importance,  greater  or  less, 
that  the  defendant  had  not  paid  his  liability. 

Finally,  I  think  the  learned  counsel  is  in  error  in 
his  arguments  based  upon  the  j)roposition  that  the 
entries  in  the  books  of  the  plaintiff,  showing  that  the 
sale  was  in  fact  made  to  Chamberlain,  were  conclusive 
evidence  that  the  sale  was  in  fact  so  made.  First.  The 
transaction  occurred  several  days  before  the  entries 
were  made,  and  the  defendant's  obligation  had,  if  at  all, 
come  into  existence  before  the  entries.  Second.  The 
entry  was  made  by  Chamberlain  himself,  and  there 
was  no  conclusive  evidence  that  the  plaintiff  delivered 
the  cresting  upon  that  order,  and  not  upon  his  dealings 
with  the  defendant  personally. 

The  substance  of  the  whole  case  was  disposed  of 
fnlly  and  fairly  by  the  judge,  who  instructed  the  jury 
to  ascertain  the  facti  of  the  interview  between  the  plain- 
tiff and  defendant,  and  gave  them  all  the  rules  of  law 
that  should  be  applied  to  the  facts. 

Judgment  affirmed,  with  costs. 

CuBTis,  J.,  concurred. 
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THE  TRIBUNE  ASSOCIATION,  Plaintitp  and 
Respondent,  v.  A.  BURDETTE  SMITH,  De- 
fendant AND  A^PPELLANT. 

L  APPEAL— WHEN  IT  DOES  NOT  LIB. 
1.  An  order  granting  relief  on  terms. 
1.  An  appeal  taken  from  tJiat  part  which  imposes  the  terms  will 
not  lie. 
a.  Improper  terms  imposed^  the  remedy  is  by  appeal  from  the 
order  as  a  whole. 

1,  UhleMj  perhaps^  the  terms  are  separated  into  parts,  some 
of  which  may  be  reversed  without  affecting  the 
others,  in  which  case  it  may  be  that  such  parts  as  arc 
claimed  to  be  improper,  may  be  reviewed  on  appeal 
from  them  only,  and  if  found  erroneous,  reversed. 
XL  APPEAL.— POWER  OF  GENERAL  TERM. 

1.  On  AN  APPEAL  FROM  AN  ORDER  IN  THE  DISCRETION  OF  THE 
COURT  BELOW. 

1.  It  can  not  act  as  if  it  had  the  power  to  entertain  the  motion 
originally. 
a.  Whatever  relief  other  than  the  bare  reversal  or  affirm- 
ance,   either  party  may  desire,   must  be  sought  /or  and 
obtained  at  the  special  term. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Decided  August  8,  1876. 

Appeal  from  order. 

The  order  appealed  from  was,  "that  the  defendant 
have  leave  to  amend  his  answer  in  this  action,  pursu- 
ant to  said  proposed  amended  answer,  on  payment  of 
plaintiflf  s  costs  and  disbursements  since  the  notice  of 
trial,  to  be  adjusted  by  the  clerk." 

The  defendant  appeals  from  so  much  of  the  order, 

''as  makes  it  a  condition  of  granting  the  defendant 
vnr. — 6 
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leave  to  amend  his  answer,  the  payment  by  the  defend- 
ant of  the  plaintiff's  costs  and  disbursements  since 
notice  of  the  trial." 

Rodman  cfe  Adams^  attorneys ;  and  Charles  D. 
Adams^  of  counsel  for  respondent. 

Walter  M.  Rosenhlatl,  attorney,  and  of  counsel 
for  appellant. 

By  the  Coukt.— Sedgwick,  J. — If  that  part  of  the 
order  which  is  appealed  from  be  reversed,  the  order 
will  then  allow  the  defendant  to  serve  an  amended 
answer,  without  the  defendant's  paying  any  costs. 
The  condition  is  so  framed  that  it  can  not  be  separated 
into  parts,  some  of  which  may  be  reversed.  The 
whole  must  be  reversed  or  affirmed.  If  we  should  re- 
verse, leaving  an  order  absolute  that  the  defendant  may 
serve  an  amended  answer,  injustice  would  be  done  to 
the  plaintiff,  as  certainly  as  it  has  been  done  to  the  de- 
fendant, if  his  argument  on  that  point  is  correct.  The 
alternative  would  be  that  on  this  appeal  we  entertain 
the  motion  anew,  with  the  possible  result  of  denying  it 
altogether,  or  granting  it  upon  such  terms  as  our  dia* 
cretion  should  suggest.  Although  the  general  term 
may  entertain  an  appeal  from  an  order  that  is  within 
the  discretion  of  the  court  appealed  from,  that  gives  no 
right  to  act  upon  an  appeal  as  if  the  appellate  court 
JKid  power  to  entertain  the  motion  originally.  Whatever 
affirmative  relief  the  defendant  is  originally  entitled 
to,  he  must  obtain  it  in  the  court  which  by  law  has 
power  to  hear  the  motion  and  to  adjust  the  terms. 

The  part  of  the  order  appealed  from  can  not  be 
taken  from  its  relation  to  the  rest  of  the  order.  It  is  a 
mere  condition.  It  is  not  an  independent  direction. 
It  by  itself  can  not  be  reviewed.  Its  meaning  is  that  the 
court  considered  that  the  motion  should  be  denied, 
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unless  the  conditions  were  imposed.  If  the  court  had 
denied  entirely  leave  to  amend,  we  could  not  say  that 
it  was  an  improper  use  of  discretion.  If  the  appellant 
is  right  in  the  argument  that  more  costs  were  imposed, 
than  were  sufficient  to  indemnify  the  plaintiff  for  the 
change  of  the  issue,  his  remedy  was  to  appeal  from 
the  order  as  a  whole ;  so  that  in  case  of  reversal,  the 
court  below,  on  a  rehearing,  could  settle  the  proper 
terms. 

For  these  reasons  I  am  of  opinion  the  order  should 
be  affirmed,  with  costa. 

Van  Voest,  J.,  concurred. 


JAMES  H.  CONANT,  Pi^aintxff,  9.  THE  NA- 
TIONAL ICE  COMPANY  OF  NEW  YORK, 
Defendant. 

t  CORPORATIONS— CONTRACTS  BETWEEN. 

1.   AsSTJlimON  BT  ONS  CORFOBATION  (A.)  OF   ALL   THB  X>BBTS|  LIA- 
BJLITIEa,  AND  OBLXOATION8  OF  (b.)  ANOTHBB. 

!•  J!fim4iaibUi^  of  the  €umming  eorporatiofu 
1.  A.  is  not  bound  to  perform  a  contract  made  by  B.  to  trans 
fer  shares  of  its  (B.'s)  stock  by  transferring  an  equal  number 
,    of  shares  of  its  (A«'s)  stock;  nor  is  A«  in  any  event  liable  om 
and.  for  damages  for  the  breach  of  such  contract  made  by 
B.,  or  otherwise,  in  the  value  of  an  equal  number  of  shares 
of  its  (A's.)  stock. 
a»  Thie^  although  the  consideration  for  such  assumption 
was  the  transfer  by  B.  to  A.  of  all  the  property,  rights, 
and  privileges  of  B. 
b.  And  although  the  stock  of  the  old  company  was  to 
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be  deliyered  in  payment  for  services  rendered  in  procur- 
ing some  of  the  property  so  transferred. 
c.  And  although  the  individuals  who  organized  the  new 
company  were  the  same  who  organized  the  old  one,  the 
offices  of  the  one  the  same  as  those  of  the  other,  and 
filled  by  the  same  persons ;  tlie  seal  of  the  one  the  same 
as  the  seal  of  the  other,  and  the  two  corporations  in 
all  other  respects  alike,  and  all  the  property  of  the 
old  company  was  transferred  to  the  new  one. 

Before  Cuetis  and  Sedgwick,  JJ. 

Decided  August  8,  1875. 

Motion  by  defendant  for  a  new  trial  under  §  268  of 
the  Code. 

The  action  was  tried  at  special  term.  The  judge 
found  as  part  of  the  facts  that  a  corporation  called  The 
National  Ice  Company,  in  consideration  of  services 
performed  by  the  plaintiff  for  it,  in  obtaining  leases 
and  ice  privileges,  and  in  consideration  of  the  plMntiflf 
surrendering  to  it  fifteen  hundred  shares  of  its  stock, 
held  by  him,  agreed  on  January  3,  1867,  to  deliver  to 
the  plaintiff  four  hundred  shares  of  the  stock  of  that 
company  ;  that  on  February  2,  1867,  the  persons  inter- 
ested in  said  corporation  formed  the  corporation, 
which  is  the  defendant ;  that  the  defendant  assumed  9II 
the  liabilities,  debts,  and  obligations  of  the  s^aid.  Ka- 
tional  Ice  Company,  and  took  possession  of  all  the 
property,  rights,  and  privileges  of  such  corporation, 
including  all  the  leases  and  ice  privileges  procured  for 
it  by  the  plaintiff,  and  assumed  the  liability  of  the 
National  Ice  Company  to  deliver  to  the  plaintiff  four 
hundred  shares  of  its  stock.  From  these  and  other 
facts  found  by  the  learned  judge,  he  found,  as  the  law 
of  the  case,  that  the  plaintiff  was  entitled  to  the  deliv- 
ery of  four  hundred  shares  of  the  stock  of  the  defend- 
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ant,  if  delivery  could  be  made  by  defendant ;  that  if 
such  delivery  could  not  be  made,  the  plaintiff  was  en- 
titled to  recover  the  value  of  the  stock ;  that  the  plain- 
tiff was  entitled  to  recover  all  dividends  declared  and 
paid  on  said  stock  since  February  7,  1867,  and  interest 
thereon ;  and  that  the  plaintiff  was  entitled  to  an  ac- 
counting to  ascertain  the  amount  of  the  dividend. 

Sewell  &  Pierce^  attorneys ;  and  Robert  SeweU^  of 
counsel  for  the  defendant. 

Daniel  B.  Childs^  attorney ;  and  Joseph  H.  Ghoate, 
of  counsel  for  the  plaintiff.  ' 

By  tue  Court. — Sedgwick,  J. — If  we  look  to  the 
findings  of  fact  made  by  the  learned  judge,  or  to  the 
testimony  in  the  case,  we  see  that  the  defendant  made 
no  contract  of  its  own  w^ith  the  plaintiff  to  deliver 
stock  to  him.  At  best  for  plaintiff,  the  defendant  as- 
sumed the  liability  of  another  corporation  upon  a  con- 
tract made  by  the  other  corporation  with  the  plain- 
tiff, to  deliver  its  stock  to  him.  Manifestly  the  plain- 
tiff's rights  relate  only  to  that  stock.  The  name  of  the 
other  company  was  the  National  Ice  Company.  But 
the  plaintiff  here- obtained  a  judgment  which  is  based 
upon  his  having  a  right  to  the  stock  of  the  present  de- 
fendant. As  there  was  no  evidence  of  any  contract, 
in  relation  to  the  defendant's  stock,  I  think  there  should 
be  a  new  trial. 

If  the  individuals  who  organized  the  defendant 
were  the  same  who  organized  the  National  Ice  Com- 
pany ;  if  that  company  transferred  all  its  property  to 
the  defendant,  and  the  defendant  had  no  other  prop- 
erty ;  if  the  offices  were  the  same,  and  filled  by  the 
same  persons  ;  if  the  seal  of  one  was  used  by  the  other 
as  its  seal ;  if  in  all  other  respects  the  two  companies 
were  alike,  the  National  Ice  Company  would  maintain 
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its  existence,  and  its  capital  stock  could  not  be  the 
capital  stock  of  the  defendant. 

If  the  first  company  has  performed  and  delivered 
its  stock  to  the  plaintiff,  I  think  there  would  be  no 
claim,  that  he,  because  of  his  having  the  stock,  would 
be  entitled  to  the  same  number  of  shares  in  the  de- 
fendants stock.  But  now  he  is  not  entitled  to  more 
than  the  legal  rights  that  arise  to  him  from  an  execu- 
tory contract  to  deliver  that  stock. 

This  result  makes  it  unnecessary  to  examine 
whether  the  present  action  is  one  in  equity  or  at  law, 
and  in  what  way  the  parties'  rights  are  affected  by  its 
being  the  one  or  the  other.  In  the  new  trial  granted, 
the  parties  can  take  positions  so  definite,  that  there 
will  be  no  doubt  on  this  point.  If  we  are  correct  in  the 
result,  the  other  exceptions  taken  in  the  case  present 
questions  of  law  that  on  this  appeal  have  no  prac- 
tical importance,  and  we  do  not  examine,  or  decide, 
them. 

There  should  be  a  new  trial,  with  costs  to  defendant 
to  abide  the  event  of  the  action. 

CuBTis,  J.,  concurred. 


Cases  Argued  and  Determined 
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OV    TSB 


OITT  OF  NEW  YORK 
AT  GENEKAL  TERM. 


IGNACIO  P.  ALFARO,  Plaintiff  and  Rbspow- 
DENT,  D.  STRATFORD  P.  DAVIDSON  and 
EDWARD  R.  JONES,  Defendants  and  Ap- 
pellants. 

PLEADINGS. 

A  complaint  that  states  the  employment  of  the  plaintiff  by  the  de- 
fendants as  their  agent  to  do  and  perform  certain  work  and  labor 
and  service  for  them,  '^npon  certain  conditions  and  terms,  more 
fnlly  set  oat  in  a  certain  memorandum  of  agreement,  which  is 
hereanto  annexed,  marked  ' Exhibit  A.,' and  forms  part  of  this 
complaint "  (and  a  copy  of  such  agreement  was  so  annexed),  does  in 
fact  set  forth  the  whole  of  said  agreement,  and  sach  a  complaint  is 
not  objectionable  on  the  ground  of  insufficiency. 

That  an  averment  was  not  made  in  the  body  of  the  complaint,  to 
the  effect,  that  the  whole  of  the  agreement  was  in.  writing,  is  wholly 
immaterial.  Section  159  of  the  Code,  relaxes  the  strictness  of  former 
rules  in  regard  to  pleadings  when  it  declares,  that  in  the  construc- 
tion of  a  pleading  for  the  purpose  of  determining  its  effect,  ^'its 
allegations  shall  be  liberally  construed  with  a  view  of  substan- 
tial justice  between  the  parties,"  and  with  such  liberal  construction, 
this  complaint  will  be  deemed  sufficient  in  all  respects,  and  contains 
every  element  necessary  to  state  a  cause  of  action  on  the  part  of 
f  laintiff  for  a  breach  of  said  agreement. 
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DAMAGES,  UPON  A  BREACH  OF  A  CONTRACT. 

The  plaintiff  is  entitled  to  recover  such  as  necessarily  flow  there- 
from. These  are  general  damages  and  need  not  be  expressly  detailed 
in  the  complaint,  but  are  recoverable  under  the  general  conclu- 
sion (Ghittt/  on  Contracts^  085,  and  cases  cited,  edition  of  1860). 

To  recover  special  damages,  they  must  be  set  forth  or  detailed 
specially  in  the  complaint.  Upon  proof  of  a  breach  of  a  valid  con- 
tract, the  plaintiff  is  entitled  to  recover  some  damages,  altboug^h 
it  may  be  difficult  to  ascertain  the  same,  and  they  may  be  merely 
nominal  {ChUty  on  Pleading&j  vol  1,  838  ;  Sedgwick  on  Damageg/ 
Devendorf  v.  Wert,  42  Barb.  227). 

REVIEW  ON  APPEAL. 

On  an  appeal  from  the  judgment  only,  the  only  questions  that 
can  be  reviewed  are  questions  of  law  (Parker  v,  Jervis,  8  Keyes,  271 ; 
Magee  e,  Osbom,  82  2f.  T.  669).  An  alleged  excess  of  damages 
found  by  a  jury,  and  an  exception  to  the  decision  of  a  motion  for  & 
new  trial  upon  the  minutes  of  the  court,  can  not  be  considered  or 
reviewed  upon  such  an  appeaL 

EVIDENCE  OF  DAMAGES. 

Past  profits  may  be  proved  as  a  basis  for  the  estimation  of  proba- 
ble profits  if  the  contract  had  been  fulfilled,  and  upon  the  same 
principle  (as  in  the  case  at  bar),  facts  and  circumstances  occur- 
ring after  the  breach  and  to  the  expiration  of  the  time  provided  for 
in  the  agreement,  which  show  or  tend  to  show  the  profits  that  would 
have  necessarily  accrued  under  the  agreement  if  kept,  or  the  losses 
that  were  occasioned  by  its  breach,  may  be  proved. 

Before  Fbeedhan  and  Speib,  J  J. 

Decided  Decmb&r  6,  1875. 

Appeal  from  a  jadgment  entered  upon  the  verdict  of 
a  jury. 

The  points  discussed  and  considered  upon  the  ajv 
peal  appear  fully  in  the  opinion  of  the  court. 

S.  F.  Cowdrey^  counsel  for  appellants. 

F.  a.  Coudertj  counsel  for  respondent. 

By  the  Court. — ^Pbeedman,  J.— Defendant's  ob- 
jections to  the  sufficiency  of  the  complaint  as  to  the  va- 
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lidity  of  the  agreement  between  the  parties  are  not  well 
fonnded.  The  complaint  states  the  employment  of  the 
plaintiff  by  the  defendants  as  their  agent  to  do  and  per- 
form certain  work,  labor,  and  services  for  them,  "  upon 
certain  conditions  and  terms,  more  fully  set  out  in  a 
certain  memorandum  of  agreement  which  is  hereto  an- 
nexed, marked,  'Exhibit  A,'  and  forms  part  of  this 
complaint.' '  A  full  copy  of  the  agreement  thus  referred 
to  was  in  point  of  fact  annexed  to  the  complaint.  The 
latter,  therefore,  sets  forth  the  whole  of  the  agreement, 
and  no  reason  can  be  perceived  why  the  same  should 
not  be  held  to  be  a  valid  agreement.  That  it  is  not 
expressly  averred  in  the  body  of  the  complaint  that  the 
whole  of  the  agreement  was  in  writing,  is  utterly  im- 
material. The  strictness  formerly  prevailing  in  regard 
to  pleadings  has  been  relaxed  under  the  Code.  Sec- 
tion 159  provides,  that  in  the  construction  of  a  plead- 
ing, for  the  purpose  of  determining  its  effect,  its  alle- 
gations shall  be  liberally  construed  with  a  view  of  sub- 
stantial justice  between  the  parties. 

In  all  respects  the  complaint  contains  every  element 
necessary  to  state  a  cause  of  action  founded  upon  plain- 
tiff's wrongful  discharge  before  the  expiration  of  his 
term  of  service,  and  plaintiff  having  proved  a  clear  vio- 
lation of  the  agreement  by  the  defendants,  it  would 
have  been  error  to  dismiss  his  complaint.  When  there 
is  a  valid  contract  and  it  has  been  broken,  the  plaintiff 
is  entitled  to  recover  such  damages  as  necessarily  en- 
sae  from  the  non-performance  or  breach.  These  are 
general  damages,  and  they  need  not  be  expressly  de- 
tailed in  the  complaint,  but  are  recoverable  under  the 
common  conclusion  {Ohitty  on  Contracts^  986,  edition 
of  1860,  and  cases  cited). 

If  special  damages  are  claimed,  they  must  be  stated 
in  the  complaint  to  prevent  surprise  on  the  trial,  and 
so  as  to  show  that  the  plaintiff  is  entitled  to  them. 

But  upon  the  breach  of  a  valid  contract  the  plaintiff 
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is  entitled  to  Bome  damafl^es^  although  it  may  be  diflS- 
cult  to  ascertain  the  amount  and  they  may  be  nominal 
only  {Chitty  on  Pleadings^  vol.  1,  338 ;  Sedgwick 
SnliecLSUTe of  Darnages ;  Derendorf t>.  West,  42  Barb. 
227). 

The  alleged  excessiveness  of  the  damages  given  by 
the  jnry  can  not  be  considered  on  the  present  appeal, 
the  same  being  from  the  judgment  only.  The  only 
questions  that  can  be  reviewed  on  such  an  appeal,  are 
questions  of  law  (Parker  «.  Jervis,  3  Keyes^  271; 
Magee  tJ.  Osbom,  32  N.  T.  669). 

The  exception  to  the  decision  of  the  motion  for  a 
new  trial  upon  the  minutes  of  the  court,  is  also  unavail- 
able upon  the  appeal  from  the  judgment.  The  only 
mode  for  reviewing  such  decision  is  by  an  appeal  from 
the  order  (Gregg  z.  Howe,  87  iT.  T.  SupW  Ot.  R. 
424). 

Moreover  the  appellants  have  already  been  heard 
on  their  separate  appeal  from  such  order  and  the  order 
has  been  affirmed. 

These  views  substantially  dispose  of  all  the  excep- 
tions taken  by  the  defendants,  except  those  which  re- 
late to  the  admission  of  evidence  showing  the  amount 
of  orders  obtained  by  the  plaintiff,  and  those  which 
arise  upon  or  in  connection  with  the  charge  of  the 
court  6n  the  question  of  damages. 

The  evidence  as  to  the  amount  of  the  orders  obtained 
by  the  plaintiff,  and  executed  by  defendants,  whilst 
the  plaintiff  was  in  the  employ  of  the  defendants,  was 
introduced  to  lay  a  foundation  upon  which  plaintiff's 
general  damages  could  be  computed.  In  his  complaint 
the  plaintiff  did  not  limit  himself  to  those  orders  which 
he  succeeded  in  obtaining  after  he  had  been  expelled 
from  the  office  which  afforded  him  most  of  bis  facilities 
for  procuring  orders  by  reason  of  its  immediate  vicinity 
to  the  stock  exchange.  He  expressly  averred,  as  the 
gravamen  of  his  action,  ^Hhat  while  the  said  agreement 
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was  still  in  fnll  force  apd  effect,  and  without  any  justi- 
fiable canse,  the  said  defendants  discharged  this  plain- 
tiff from  their  employment,  and  expelled  him  from  the 
o£Sce  which  he  had  held  at  their  instance  and  request, 
and  refused  to  recognize  his  authority  to  act  for  them  un- 
der such  agreement,  or  to  repay  said  advances.  That  at 
the  time  of  the  breach  aforesaid  of  the  said  agreement, 
the  said  plaintiff  was  doing  a  large  and  profitable  busi- 
ness for  the  said  defendants,  and  earning  large  commis- 
sions for  himself  therein." 

As  the  plaintiff,  therefore,  was  entitled  to  recover, 
as  general  damages,  damages  for  the  loss  of  profits 
which  he  would  have  realized,  the  evidence  was  admis- 
sible under  the  rule  which  allows  past  profits  to  be 
proved  as  a  basis  for  the  estimation  of  probable  profits. 
Upon  the  same  principle  it  was  also  competent  to  show 
the  orders  actually  received  by  the  plaintiff  subsequent 
to  his  discharge  and  up  to  the  time  of  the  expiration  of 
the  agreement,  and  the  disadvantages  under  which  they 
were  obtained.  The  proof  upon  this  point  was  not  ob- 
jected to  as  incompetent,  but  defendants  endeavored  to 
prevent  its  introduction  by  raising  other  objections, 
which  were  clearly  and  palpably  untenable. 

Now  as  to  the  business  done  by  plaintiff  prior  to  his 
discharge,  the  court  charged  that  there  was  no  proof 
that  that  business  would  have  continued  at  that  aver- 
age ;  that  it  might  have  been  less  and  it  might  have 
been  more,  and  that,  therefore,  it  was  for  the  jury  to 
say,  as  sensible  men,  what  amount  of  business  the  plain- 
tiff would  have  done,  if  he  had  not  been  discharged. 

As  to  the  orders  procured  after  his  discharge,  the  jury 
were  instructed  that  the  plaintiff  could  not  recover 
commissions  on  them  as  such,  but  that  they  might  be 
considered  in  estimating  what  amount  of  business  the 
plaintiff  would  have  done,  if  he  had  been  allowed  to 
continue  at  the  place  provided  for  by  the  agreement. 

There  was  no  error  in  these  instructions,  nor  in  the 
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ref  Qsal  to  charge  otherwise,  and  the  jury  were  thereby 
limited  as  to  the  effect  to  be  given  to  the  proof. 

There  being  no  error  in  the  rulings  below,  the  judg- 
ment should  be  affirmed,  with  costs. 

Speib,  J.  I  concurred*. 


WILLIAM  P.  GLENNEY,  Flaxntiff  aito  Respond- 
ent V.  WOELD  MUTUAL  LIFE  INSURANCE 
COMPANY  AND  OTHERS,  Defendants  and 
Appellants. 

EXAMINATION  OP  PARTIES  TO  THE  ACTION  UNDER  §  891  OP 
THE  CODE  AND  RULE  21  OP  THE  SUPREME  COURT. 
This  examination  may  be  held  immediately  after  the  service  of 
the  summooB.    Under  this  statute  there  is  no  limit  to  the  time 
when  the  examination  may  take  place,  after  the  commence- 
ment of  the  action. 
The  language  of  Rule  21  does  not  necessarily  call  for  any  other 
construction.    Former  decisions  of  this  court  referred  to  and 
approved  in  the  decision  of  the  case  at  bar  (McYickar  «. 
Greenleaf,    4  Bob.    657;     Winston    «.    English,    85  Ni    T, 
Buperior  Ot.  B.  512). 

Before  Fbeedman  and  Speir,  J  J. 

Decided  Dec&mber  6,  1875. 

Appeal  from  an  order  of  the  special  term  denying 
a  motion  to  vacate  an  order  made  for  the  examination 
of  the  defendants  before  trial  and  after  the  service  of  a 
snmmops  for  relief,  and  before  any  pleading  had  been 
made  in  said  action. 

This  suit  was  commenced  by  the  service  of  a  sum- 
inons  only  for  relief. 
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Immediately  after  its  commencement,  the  plaintiff, 
on  an  affidavit  showing  the  nature  and  object  of  the 
snit,  and  the  materiality  of  the  examination  of  several 
of  the  defendants  as  parties  before  trial,  applied  for 
the  examination  of  the  defendants,  Daniel  J.  Noyes, 
Henry  W.  Baldwin,  and  Jeremiah  H.  Stedwell.  An 
order  to  this  effect  was  obtained,  and  summons  issued. 
Upon  the  return  day  of  the  order  the  defendants 
therein  named  appeared,  and  moved  to  vacate  the 
order  of  examination,  upon  the  ground  that  it  could 
not  legally  be  had  until  after  issue  joined.  This  motion 
was  denied,  and  the  said  defendants  appealed. 

F.  N.  Bangs y  of  counsel  for  appellants. 

JRobert  Sewellj  of  counsel  for  respondent. 

By  the  Court. — Feeedman,  J. — ^The  aflSdavit  upon 
which  the  order  for  the  examination  of  the  defendants 
was  made,  fully  established  the  good  faith  of  the  appli- 
cation and  the  materiality  of  the  examination  sought. 
No  counter  affidavit  was  presented.  If,  therefore,  the 
learned  judge  below  had  the  power  to  make  such  an 
order  as  was  made,  he  was  justified  in  holding  that  the 
plaintiff  had  complied  with  all  the  requirements  of  the 
code,  and  the  rules  and  practice  of  the  court. 

It  is  insisted,  however,  that  the  court  never  had,  or 
that,  if  it  had,  the  court  since  the  amendment  of  the 
21st  rule  by  the  convention  of  judges  in  1874,  no  longer 
possesses  the  power  to  order  an  examination  of  a 
party  under  section  391  of  the  Code  before  issue 
joined. 

In  Winston  v.  English  (44  Sow.  398)  whicli  was  an 
application  to  vacate  an  order  made  by  myself  for  the 
examination  of  the  plaintiff  after  service  of  complaint 
to  enable  defendant  to  prepare  his  answer  (a  prior  or- 
der to  the  same  effect  made  by  Chief  Justice  Barbotjb, 
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btfore  service  of  complaint,  having  been  previously 
vacated  by  him),  Ifally  examined  the  coarse  of  legisla- 
tion and  the  practice  of  the  courts  concerning  applica- 
tions for  discovery  and  the  examination  of  adverse 
parties.  I  there  pointed  out  that  prior  to  1870,  no  rule 
existed  concerning  applications  for  the  examination  oi 
parties  before  trial  under  section  391  of  the  Oode,  and 
that  in  the  absence  of  such  a  rule  the  practice  of  several 
of  the  courts  differed.  While  the  supreme  court  had 
held  that  under  that  section  a  party  can  not  be  examined 
before  isfiue  joined  (Bell  «.  Richmond,  50  Barh.  671)^ 
the  superior  court  had  maintained  that,  in  case  of  ne- 
cessity, the  examination  may  be  had  immediately  after 
the  service  of  the  summons  (McVicker  n.  Greenleaf,  4 
Rob.  657).  I  also  showed  that  this  conflict  of  judicial 
opinion  continued  to  exist  until  the  passage  of  the 
21st  rule  adopted  by  the  convention  of  judges,  which  met 
pursuant  to  the  requirements  of  chapter  408  of  the  Laws 
of  1870. 

That  rule  was  as  follows  :  "  The  application  for  an 
examination  under  §  391  of  the  Code,  shall  be  upon  an 
affidavit  disclosing  the  nature  of  the  discovery  sought 
to  enable  the  party  to  frame  his  complaint  or  answer,  or 
to  prove  his  case  or  defense  upon  the  trial,  and  how  the 
same  is  material  in  aid  of  the  prosecution  or  defense.'^ 

In  discussing  the  effect  of  this  rule  in  Winston  t?. 
English  (35  N.  T.  8upW  Ct  JR.  512,  on  appeal  from  the 
order  hereinbefore  referred  to  as  having  been  made  by 
Chief  Justice  Babboxjb),  Monell,  J.,  delivering  the 
opinion  of  the  court,  says : 

"The  rule,  it  will  be  seen,  provides,  j^r*^,  for  the  ex- 
amination of  the  defendant  to  enable  the  plaintiff  to 
frame  his  complaint ;  second^  of  the  plaintiff*to  enable 
the  defendant  to  frame  his  answer ;  and  thirds  of  either 
party  after  issue. 

"The  rule  follows  in  effect  the  construction  by  this 
court  of  the  391st  section  of  the  Code,  in  McYickar  v^ 
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Qreenleaf,  bo  far  as  it  permitted  the  examination  be- 
fore issue;  but  by  necessary  intendment  limits  the 
right  to  the  purposes  specified. 

**The  limit  thns  put  upon  the  examination,  namely^ 
for  a  plaintiff  to  frame  his  complaint,  or  for  a  defend- 
ant to  prepare  his  answer,  is  in  accordance  with  the 
trne  intent  of  the  statute,  and  does  not  in  my  judgment 
conflict  with  any  of  its  provisions." 

The  convention  of  judges  which  met  in  the  fall  of 
the  year  1874,  amended  the  rule  so  as  to  read  as  fol- 
lows :  * '  The  application  for  an  examination  under  §  391 
of  the  Code,  shall  be  upon  an  affidavit  disclosing  the 
nature  of  the  discovery  sought  to  enable  the  party  to 
prove  his  case,  or  defense,  on  the  trial,  and  how  the 
same  is  material  in  aid  of  the  prosecution  or  defense." 

In  consequence  of  this  amendment,  it  is  claimed  by 
the  appellant,  the  authority  at  all  events  no  longer  ex- 
ists to  compel  an  examination  before  issue  joined.  But 
the  answer  to  this  proposition  is,  first,  that  the  language 
of  the  rule  as  amended  does  not  necessarily  call  for  such 
a  construction ;  and  secondly,  that,  even  if  it  did,  the 
rule  itself  would  be  inoperative,  in  case  the  authority 
exists  independently  of  the  rule.  In  case  of  such  inde* 
pendent  existence,  the  constitution  would  not  sanction 
a  delegation  of  power  to  a  convention  of  judges  to 
change  the  statutory  law  of  the  state. 

Unfortunately  for  the  appellant,  this  court  has 
steadily  maintained  by  an  unbroken  series  of  decisions, 
that  the  authority  is  conferred  by  the  Code,  and  that 
the  true  intent  and  meaning  of  section  891  is,  that,  in 
case  of  necessity,  the  examination  may  be  had  imme- 
diately after  the  service  of  the  summons.  McVickar  v. 
Greenleaf  (4  Rob.  667)  was  decided  by  the  general 
term  in  the  year  1865 ;  and  in  delivering  the  unani- 
mous opinion  of  the  court  on  that  occasion,  Mr.  Justice 
MoNBLL  said :  **  As  the  statute  now  stands,  there  is  not, 
in  terms,  any  limit  to  the  time  when  the  examination 
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may  be  taken,  nor  does  there  seem  to  be  any  reason 
for  a  limitation.  .  .  •  The  right  to  examine  the 
adverse  party  arises,  in  my  opinion,  immediately  on 
the  commencement  of  the  suit,  and  not  merely  after 
issne  joined." 

This  is  conclusive  of  the  question  involved  in  the 
present  appeal,  and  I  am,  therefore,  not  at  liberty  to 
treat  it  as  an  open  one  in  this  court. 

The  order  should  be  affirmed,  with  costs. 

Spsib,  J.,  concurred. 


JOHN  H.  HARNETT  AND  OTHERS,  PLAiKHFjre 
AND  Respondents,  v.  ANDREW  J.  GARVEY, 
Defendant  and  Appellant. 

In  an  appeal  from  a  judgment  only,  the  refosal  of  the  court  (in  conse- 
quence of  plaintiff's  objection  thereto)  to  allow  the  jury  to  take 
with  them,  on  retirement,  for  consultation,  three  certain  bills  which 
had  been  recei7ed  in  eyidence,  is  not  properly  reviewable  by  the 
general  term. 

The  refusal  was  a  matter  resting  solely  within  the  discretion  of  the 
court. 

Before  Fbeedman  and  Speib,  JJ. 

Decided  December  6, 1875. 

Appeal  from  judgment   entered  upon   verdict  of 
jury. 

IP.  Q.  SmedUy^  of  counsel  for  appellant. 
A.  H.  Dailey^  of  counsel  for  respondents. 
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By  the  Court. — Freedman,  J. — The  questions 
raised  by  the  appellant  arise,  with  one  exception,  npon 
exceptions  taken  in  the  course  of  the  trial  to  the  admis> 
eion  of  evidence.  After  a  careful  examination  of  the 
whole  case,  I  am  unable  to  perceive  that  any  error  was 
committed  in  that  respect. 

The  only  other  complaint  relates  to  the  refusal  of 
tlie  court,  in  consequence  of  plaintiff  s  objection,  to 
allow  the  jury  to  take  with  them  three  certain  bills 
-which  had  been  put  in  evidence.  This  was  a  matter 
resting  in  the  discretion  of  the  court,  and  the  exercise 
of  such  discretion  is  not  properly  reviewable  on  an 
appeal  from  the  judgment  merely.  No  reason  was 
given  by  defendant's  counsel  why  the  bills  should  be 
handed  to  the  jury,  nor  does  it  appear  that  the  defend- 
ant has  been  prejudiced  in  any  way  by  such  refusal. 

The  judgment  should  be  affirmed,  with  costs. 

Speib,  J.,  concurred. 


HENRY  WEHLE,  Plaintiff  and  Appellant,  d. 
THE  BOWERY  SAVINGS  BANK,  Defendant 
AND  Respondent. 

ORDER  OF  INTERPLEADER. 

Where  the  affidavit  on  which  the  order  was  made  was  sufficient  to 
authorize  the  same  under  §  122  of  the  Code,  and  the  opposing  affida- 
vits do  not  show  any  real  grounds  for  refusing  such  order,  the 
order  should  be  affirmed. 
The  validity  of  an  order  of  another  court,  annexed  to  the  moving 

papers,  in  support  of  the  motion,  could  not  be  determined  on 
vin. — 7 
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the  motion,  but  was  a  question  to  bedetennined  on  the  trial  of  the 
action. 
CoUuHion  between  the  party  to  whose  rights  plaintiff  sacceeded 
and  the  party  claiming  under  such  an  order  of  another  court,  was 
not  sufficient  ground  for  refusing  such  the  order  of  Interpleader, 
so  long  as  the  party  applying  for  the  same  did  not  appear  to  be 
a  party  to  such  collosion. 

Before  Fkeedmak  and  Speib,  J  J. 

Decided  Deember  0,  1875. 

A  ppeal  from  an  order  of  Interpleader  made  by  the 
special  term  under  §  122  of  the  Code. 

Simon  SuUan,  of  counsel  for  appellant. 

Carlisle  Norwood^  Jr.^  of  counsel  for  respondents. 

By  the  Ooubt. — Fbeedmak,  J. — The  afSdavit  on 
which  the  order  appealed  from  was  made,  was  suffi- 
cient to  authorize  the  court  to  order  an  interpleader^ 
under  §  122  of  the  Code.  The  order  of  Mr.  Justice 
Gross,  which  is  annexed  to  the  affidavit,  shows  the  good 
faith  of  the  application,  but  its  validity  could  not  be 
determined  upon  the  motion.  That  question  is  to  be 
determined  on  the  trial  of  the  action  against  the  party 
claiming  under  it.  Nor  did  the  opposing  affidavit  of 
the  plaintiff  show  any  grounds  for  refusing  the  order. 
Collusion  between  the  party  to  whose  rights  plaintiff 
succeeded  and  the  party  claiming  the  fund  from  the 
bank  under  the  order  of  Mr  Justice  Gross,  is  not 
enough,  as  long  as  the  bank  is  free  from  it. 

The  order  should  be  affirmed,  with  costs. 

Speib,  J.,  concurred. 
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THE  TRIBUNE    ASSOCIATION,    Plaintitf   and 
Respondent,  v.  A.  BURDETTB  SMITH,  Defen- 

DANT  AND  APPELLANT. 

AMENDMENT  OP  ANSWER,  TERMS  OP. 
Power  of  the  coart  to  require  the  payment  of  all  costs  and  disborse- 
ments  from  and  after  notice  of  trial,  and  when  such  terma  are 
eminently  just  and  proper. 

Before  Frebdman  and  Speib,  J  J. 

Decided  Dee&nib&r  6,  1875. 

Appeal  by  defendant  from  order  of  special  term 
granting  him  leave  to  amend  his  answer. 

Waller' M.  BosenblcUij  of  counsel  for  appellant. 
Cfharles  D.  AdamSj  of  counsel  for  respondent. 

By  the  Court.— Freedm an,  J.— The  only  question 
presented  by  the  appeal  is  whether  the  terms  imposed 
as  a  condition  of  amendment  were  proper. 

The  amendment  allowed,  involved  an  entire  change 
of  the  defense  previously  interposed  and  the  interposi- 
tion of  a  new  defense.  , 

It  was  shown  by  affidavit  in  opposition  to  the  mo- 
tion that  the  cause  had  been  reached  and  called  for 
trial  many  times  on  the  day  calendar  ;  that  on  each  of 
said  occasions  the  plaintiff  was  ready  and  anxious  to 
proceed,  but  that  the  trial  was  invariably  put  off  on  de- 
fendant's  motion,  and  that  in  consequence  of  such 
postponements  the  plaintiff  had  lost  several  terms. 
Other  suspicious  circumstances  were  made  to  appear, 
and  upon  all  the  papers  the  good  faith  of  the  applica- 
tion stood  seriously  questioned. 
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Under  these  circumstances  the  court  at  special  term 
not  only  had  the  power  to  require  the  defendant  to  pay, 
as  a  condition,  all  costs  and  disbursements  of  the 
plaintiff  since  the  notice  of  trial,  but  the  imposition 
of  such  terms  was  eminently  proper. 

The  order  appealed  from  should  be  aflirmed,  with 
costs. 

Sp£Ir,  J.,  concurred. 


JOHN  LEHMAIR  et  al.y  Plajntiffs  awd  Kbsponb- 
ENTS,  V.  ALMON  W.  GRISWOLD,  Dbfekdaiit 
AKD  Appellant. 

ACTION,  CHARACTER  OF. 
Where  the  summons  is  for  relief,  and  the  complaint  aUeges  a  oon 

version  of  property,  the  character  of  the  action  is  determined  by 

the  complaint,  and  is  an  action  for  a  tort. 
A  coanter-claim  in  such  an  action  to  be  available,  mast  arise  ont  of 

the  contract  or  transaction  set  forth  in  the  complaint,  as  the 

foundation  of  the  plaintifTs  claim,  or  it  must  be  connected  with 

^'  the  subject  of  the  actidn." 
The  words  **  the  wJbject  of  the  aethn  "  mean  '^  the  facts  oonstitotiiig 

plaintiff's  cause  of  action"  (Ohamberet  o.  Oagney,  d  AoMiMf, 

885). 

Before  Fbeedkak  and  Speib,  J  J. 

Decided  December  6,  1876. 

Appeal   from    order   of  special   term    sustaining 
demurrer  to  counter-claims  contained  in  answer. 
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A.  Seydenreichj  attorney  for  appellants ;  Chas. 
Lee  OlarTc^  of  counsel. 

*  S.  KavffmaUy  attorney  for  respondents ;    Lewis 
Sanders^  of  connsel. 

By  THE  OouBT. — Fbeedman,  J.— The  summons  is 
for  relief,  and  the  complaint  is  in  tort,  alleging  a 
conversion  of  two  sums  of  money.  For  the  purposes 
of  this  appeal,  the  character  of  the  action  is  determined 
by  the  complaint. 

The  counter-claims  demurred  to,  are,  therefore,  not 
available  in  this  action  under  §  150  of  the  Oode. 

They  do  not  arise  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  nor  are  they  connected  with  the  sub- 
ject of  the  action.  The  words  *Hhe  subject  of  the 
action"  mean  ^Hhe  facts  constituting  plaintiff' s  cause 
of  action  "  (Chamberet  v.  Cagney,  2  Sweeny y  335). 

The  oMer  appealed  from  should  be  affirmed,  with 
costs. 

Spsib,  J.,  concurred. 
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REON  BARNES,  Plaintipp  and  Appeixant,  t. 
STEPHEN  BARKER,  Dependant  and  Respon- 
dent. 

BROKER,  COMPENSATION  OP. 

Where  it  appeared  from  the  contract  between  the  parties  that 
plaintiJFs  compensation  as  a  broker  depended  upon  an  actual  sale 
of  a  certain  bond  and  mortgage,  it  may  be  well  questioned  whether 
the  procurement  of  a  purchaser  who  was  able  and  willing  to  par- 
chase  the  same,  is  a  fulfillment  of  the  contract  by  the  broker. 

But  in  the  case  at  bar,  where  it  appeared  that  although  the  plaintiff 
procured  a  purchaser  who  was  able  and  willing  to  purchase  the 
same,  provided  the  time  of  payment  was  shortened  several 
years,  and  there  was  no  evidence  that  the  mortgagor  consented 
to  this  change,  and  the  fact  was  conceded  that  no  sale  took 
place,  in  such  a  case  the  plaintiff  did  not  procure  a  purchaser 
under  the  contract,  and  was  not  entitled  to  recover  any  com- 
pensation. 

Before  Freedman  and  Speis,  JJ. 

Decided  December  6,  1875. 

Appeal  from  a  judgment  entered  upon  the  decision 
«of  a  single  judge,  (without  a  jury)  dismissing  the  com- 
plaint. 

Trimx  &  Doscher^  attorneys  for  appellant. 
M,  J.  Thompson^  attorney  for  respondent. 

By  thbCoubt.— Frekdman,  J. — From  the  complaint 
^nd  the  testimony  of  the  plaintiff,  it  appears  that  under 
the  contract,  as  made  between  the  parties,  plaintiff's 
compensation  as  a  broker  depended  upon  an  actual 
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sale  of  the  bond  and  mortgage  in  question.  Under  such 
a  contract  it  may  well  be  questioned  whether  the  mere 
procurement  of  a  purchaser  who  is  able  and  willing,  is 
enough.  But  the  testimony  further  shows  that  though 
the  plaintiff  procured  a  purchaser  who  was  ready  and 
willing  to  take  the  said  bond  and  mortgage  in  case  the 
time  of  payment  was  shortened  several  years,  he  failed* 
to  procure  one  to  take  them  as  they  were  drawn  and 
as  they  existed.  Moreover,  no  legal  proof  was  adduced 
that  the  mortgagor  ever  consented  to  the  shortening  of 
the  time ;  and  the  fact  remained  conceded  that  no  sale 
whatever  took  place  in  point  of  fact. 

Under  these  circumstances  the  learned  judge  below 
was  fully  justified  in  finding  that  the  plaintiff  did  not 
procure  a  purchaser  for  said  bond  and  mortgage. 

The  exception  at  fol.  51,  on  the  ground  of  immate- 
riality, which  is  the  only  one  noticed  in  appellant's 
points,  is  not  well  taken.  The  evidence  admitted  un- 
der it  had  an  important  bearing  on  the  probabilities  of 
the  case. 

The  judgment  should  be  affirmed,  with  costs. 

Sfeib,  J.,  concurred. 
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•  WILLIAM  K.  GLARE,  Plaintiff  aistd  Rbspondbnt, 
V.  THE  NATIONAL  CITY  BANK,  Defendant 
AND  Appellant. 


NEGLIGENCE. 

JBesponnbilUy  o/prineipdlfor  the  negligence  of  employ ee$  qfa 
whom  he  hoi  eontraeted/or  the  performance  oftoorh. 

The  employment  of  a  saperintendent  by  the  party  who  contracts  for 
the  work,  to  see  that  the  work  was  properly  done  and  in  accoiid- 
ance  with  the  contract,  does  not  give  the  party  the  control  of  the 
work,  to  that  extent  that  he  becomes  liable  for  the  negligence  of 
the  employees  of  the  contractor  who  are  directly  under,  the  con- 
trol and  direction  of  the  latter. 

The  right  to  select  and  employ  and  control  the  action  of  the  work- 
man or  servant,  whose  negligence  is  complained  of,  Ues  at  the 
foundation  of  the  responsibility  of  a  master  or  principal  for  the 
negligent  act  of  such  workman  or  servant  by  which  another  per^ 
son  has  been  injured.  The  person  who  possesses  and  exercises 
that  right,  is  the  one  recognized  by  the  kw  as  the  master. 

In  the  case  at  bar  the  defendant  and  another,  the  owners  of  certain 
real  estate  in  New  York,  contracted  with  different  parties  for  ex- 
tensive building  improvements,  alterations,  and  general  repairs, 
upon  the  property  owned  by  them. 

The  persons  who  contracted  to  do  the  work,  employed  the  work- 
men, and  controlled  and  directed  them  in  their  employment,  and 
the  plaintiff  was  injured  by  the  carelessness  and  negligeoce  of  said 
workmen,  or  some  one  of  them.  The  owners  of  the  property 
employed  a  superintendent  to  see  that  the  work  was  properly  done 
according  to  the  contracts  and  plans.  This  superintendent  was 
aided  and  assisted  by  an  architect,  but  neither  the  owners,  the 
superintendent,  nor  the  architect  selected  or  employed  the  work- 
men or  controlled  and  directed  their  labors. 

Beldy  that  the  defendant  was  not  liable  to  the  plaintiff  for  an  injury 
caused  by  the  negligence  of  the  workmen  of  the  contractoxB,  or 
some  one  of  them« 
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Before  Freedman  and  Speib,  J  J. 

Decided  Ikcmber  6, 1875. 

Appeal  from  order  denying  a  new  trial. 

The  complaint  alleged  that  the  defendants  were  the 
owners,  and  in  the  possession,  making  alterations  and 
repairs  of  the  premises  known  as  the  westerly  portion 
of  No.  63  Wall  street,  in  the  city  of  New  York.  That 
the  defendants  so  carelessly  and  negligently  omitted 
and  neglected  to  provide  any  safeguard  or  warning 
while  engaged  in  making  the  repairs  and  alterations, 
that  the  plaintiff,  in  the  course  of  his  business,  while 
passing  over  the  sidewalk  in  front  of  defendant's  build- 
ing, and  unaware  of  the  unsafe  condition  of  the  build- 
ing, and  without  any  fault  or  negligence  on  his  part, 
was  violently  struck  on  the  head  by  a  board  which 
was  thrown  or  fell  from  the  building,  throwing  him 
upon  the  ground,  and  rendering  him  insensible,  by 
reason  of  the  negligence  and  carelessness  of  the  defend- 
ants, or  of  their  employees. 

The  answer  was  a  general  denial,  and  admitted  that 
the  defendants  were,  and  still  are  the  owners,  and  in 
part  the  occupants  of  the  premises,  and  that  they 
caused  alterations  to  be  made  of  the  same  at  the  time 
mentioned  in  the  complaint. 

The  whole  of  the  work  was  done  under  contract. 
Three  of  the  contracts  were  in  writing ;  the  rest  were  ver- 
bal. The  work  was  paid  for  according  to  contract.  The 
accounts  of  the  work  were  presented  to  the  architect,  who 
certified  to  their  correctness,  and  drew  a  draft  for  the 
money.  Each  mechanic  kept  his  own  account,  and 
each  contractor  kept  his  own  men's  accounts.  The 
defendant  did  not  select  or  employ  any  of  the  work- 
men. 

The  plaintiff  had  a  verdict  for  two  thousand  dol- 
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lars.    Defendant  moved  for  a  new  trial  on  the  minateSy 
which  was  denied,  and  he  brings  this  appeal. 

AmcmXf  RitcTi  &  Woodford^  attorneys  for  apx)el- 
lants  ;   Wm.  H.  Arnoux^  of  counseL 

m 

James  8.  Stearns^  attorney  for  respondent ;  JOuiTier 
B.  Marshy  of  counseL 

Speib,  J. — ^At  the  time  of  the  accident,  it  appears 
that  the  premises,  52  Wall  street,  extending  through 
from  Wall  to  Pine  streets,  were  owned,  the  one-half 
westerly  part  by  the  defendants,  and  the  easterly  one- 
half  by  the  New  York  Life  Insurance  and  Trust  Com- 
pany.   Mr.  Henry  Parish,  who  was  a  director  in  the 
defendants^  bank,  and  a  trustee  in  the  New  York  Life 
Insurance  and  Trust  Company,  was  the  chairman  of  the 
building  committee  for  both  institutions.    The  defend- 
ants alone  were  the  owners  of  the  premises  from  which 
the  plank  fell,  causing  the  plaintiff's  injury.    The  im- 
provement was  Jointly  carried  on  by  both  companies, 
consisting  of  one  building  having  a  common  entrance, 
and  under  the  general  management  of  Mr.  Parish  as 
superintendent.    A  new  building  was  put  up  on  the 
Pine  street  front,  and  the  Wall  street  front  was  practi- 
cally rebuilt.    When  the  accident  occurred,  the  Pine 
street  building  was  pretty  well  finished,  the  front  was 
up  on  Wall  street,  and  the  second  story  had  one  or 
two  coats  of  plaster  on.    The  defendants  at  this  time 
occupied  the  rear  room  on  the  first  floor  on  Pine  street, 
and  did  not  occupy  any  part  of  the  second  floor. 

This  court  has  decided,  adopting  the  principle  estab- 
lished in  this  and  the  snpreme  coart,  that  the  employ- 
ment of  a  superintendent  by  the  party  who  contracts 
for  the  work  being  done,  to  see  that  it  is  properly 
done,  and  in  accordance  with  the  contract,  does  not 
give  him  control  of  the  work  or  affect  his  liability. 


y' 
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The  chairman  of  the  bnildiDg  committee  in  this  case 
can  hardly  be  said  to  have  exercised  the  oflSce  of  super- 
intendent. He  did  not  make  any  of  the  payments. 
The  routine  of  business  adopted  by  him,  was  daily  fre- 
quentiDg  the  architect's  office,  examining  the  drawings 
with  a  view  of  consulting  with  the  architect,  and  to  see 
if  they  were  carried  out.  K  he  saw  any  defects,  to 
speak  to  the  architect  about  them,  and  not  to  the  men 
engaged  in  the  work,  nor  to  the  contractor.  It  clearly 
appears  that  the  architect  was  the  chosen  agent  between 
the  defendants  and  the  contractors,  who  should  be  the 
final  arbiter  relating  to  all  questions  in  dispute  between 
them.  The  payments  were  made  to  him  upon  his  cer- 
tificate ;  each  mechanic  kept  his  own  account,  and  each 
contractor  kept  the  account  of  his  own  men.  Neither 
the  superintendent  nor  the  defendants,  nor  even  the 
architect,  selected  the  workmen ;  and  this  right  of  selec- 
tion lies  at  the  foundation  of  the  responsibility  of  a 
master  or  principal  for  the  acts  of  his  servant  or  agent. 

The  superintendent  does  not  appear  to  have  had 
any  control  over  the  contractors  or  their  workmen  as 
to  the  manner  of  performing  it,  and  what  he  did  do 
had  no  tendency  to  create  the  relation  of  master  and 
servant,  or  of  principal  and  agent,  between  the  defend- 
ants and  the  contractors,  or  the  workmen  employed  by 
them. 

I  am  not  able  to  find  any  evidence  in  the  case 
authorizing  the  jury  to  find  a  verdict  against  the  defend- 
ants. The  only  testimony  in  the  case  which  throws 
any  light  upon  the  cause  of  the  injury,  and  by  whom 
infiicted,  is  that  of  Judge  Cxtbtis,  and  that  in  no  way 
points  to  the  defendants,  but  rather  to  the  servants  and 
agents  doing  the  work.  According  to  his  testimony, 
the  plank  appeared  to  come  out  of  the  top  of  the  second 
story  window.  It  was  what  is  ordinarily  called  scaf- 
folding boards.  He  saw  a  scaffolding  inside  of  the 
window  undergoing  some  change,  and  some  person 
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apparently  at  work  at  the  scafFolding  very  near  the 
npper  ceiling  of  the  room.  This,  so  far  as  it  goes,  is 
affirmatiye  evidence,  and  points  to  the  workman  in 
charge. 

Besides,  the  evidence  is  nncontradicted  that  the 
defendants  at  the  time  occupied  the  rear  room  on  the 
first  floor  on  Pine  street,  and  did  not  occupy  any  pait 
of  the  second  floor. 

The  case  can  not  be  distinguished  in  principle  from 
those  already  decided  by  this  court,  and  it  does  not 
seem  necessary  or  usefal  to  repeat  the  reasoning  in 
those  cases. 

Judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event 

Fbbedman,  J. — On  the  second  appeal  (85  If.  7. 
Superior  Ct.  B.  261),  the  general  term  of  this  couit 
held,  that  under  their  answer  the  defendants  had  a 
right  to  show  that  the  work  was  done  for  them  by  con- 
tract, under  independent  contractors,  over  whose  work- 
men the  defendants  had  no  control,  the  workmen  being 
responsible  to  the  contractors  only.  Under  the  pennis- 
sion  thus  given,  the  defendants  have  now  supplied  such 
proof,  and  the  same,  as  given,  constitutes  a  defense  on 
their  part  to  plaintiff's  cause  of  action. 

I,  therefore,  concur  in  reversing  the  judgment,  and 
ordering  a  new  triaL 
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A.  CLINTON  BIRD,  Plaintxff  and  Respondent,  v. 
BESSON  J.  AUSTIN,  Impleaded,  etc.,  Defen- 
dant AND  Appellant. 

copartnership. 

Effect  of  the  appointmeDt  of  a  receiyer  of  its  effects,  and  the  trans- 
fer of  the  same  to  him,  &c.,  npon  contracts  of  seryice  between 
the  firm  and  its  employees.  Sach  a  resalt  does  not  operate  as  a 
rescission  on  the  part  of  the  copartnership  of  a  contract  between 
the  copartoership  and  one  of  its  employees. 

Before  Freedman  and  Speir,  JJ. 

Decided  December  6, 1875. 

The  action  is  brought  to  recover  of  the  defendants 
the  balance  of  eighty-foar  dollars  and  seventy-two 
oents  for  services  for  the  months  of  January  and  Feb- 
ruary, 1872,  at  the  rate  of  one  thousand  five  hundred 
dollars  a  year ;  also  for  a  breach  of  contract  alleging 
that  on  January  6, 1872,  the  defendant  agreed  to  pay 
the  plaintiff  as  head  clerk  at  the  rate  of  two  thou- 
sand dollars  a  year,  and  that  he  continued  to  serve  the 
defendant  from  January  1,  1872,  until  March,  1872, 
when  he  was  wrongfully,  unlawfully,  and  without  cause 
by  them,  discharged. 

It  was  shown  on  trial  that  Heath  &.  Austin  were  the 
general  partners  of  the  firm  of  **E.  A.  Heath  &  Co,*' 
which  firm  was  formed  August  1,  1871.  That  John 
D.  Harrington  was  appointed  receiver  of  the  co-partner- 
ship property  February  28,  1872,  and  filed  his  bond 
February  29,  1872,  and  entered  upon  his  duties  March 
1,  then  next.    By  the  order  appointing  the  receiver,  be 
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was  authorized  in  his  discretion  to  make  sales,  and  for 
the  purpose  of  making,  them  more  advantageously,  to 
continue  the  business  of  the  firm,  or  part  thereof,  as  he 
might  deem  advisable. 

The  question  litigated  before  the  jury  had  regard  to 
the  alleged  contract  made  by  the  parties  on  January 
1,  1872,  for  an  increase  of  salary  from  one  thousand 
five  hundred  to  two  thousand  dollars  a  year,  and  if 
such  contract  existed,  whether  he  was  discharged  by 
the  receiver  on  March  1,  1872,  when  he  entered  upon 
his  duties,  or  whether  the  plaintiff  voluntarily  relin- 
quished his  right  to  such  additional  salary  by  discharg- 
ing himself. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  the 
larger  sum  of  one  thousand  three  hundred  and  fifty- 
four  dollars  and  fifty-six  cents.  The  defendant  moved 
for  a  new  trial  on  the  minutes,  which  was  denied,  and 
he  brings  this  appeal. 

Thomds  F.  WerUworthy  for  appellant 

I.  T.  Williams^  for  respondent. 

By  the  Coubt. — Speib,  J.— It  is  quite  clear  that 
the  jury  has  found  the  contract  as  alleged  in  the  com- 
plaint, that  the  defendants  were  to  pay  to  the  plaintiff 
a  salary  for  services  rendered,  at  the  rate  of  two  thou- 
sand dollars  a  year,  to  commence  on  January  1,  1873^ 
and  to  terminate  on  January  1,  1873,  and  that  the 
plaintiff  was  entitled  at  that  rate  from  January  h 
1872,  to  March,  1872,  for  services  actually  rendered 
when  the  receiver  assumed  his  office  as  such.  In  this 
particular,  the  jury  followed  the  instructions  of  the 
court  He  told  them  the  rate  of  compensation  was  the 
only  question  in  dispute.  The  fact  whether  the  plain- 
tiff was  ready  to  perform  the  services  under  the  con- 
tract, or  refused  so  to  do,  and  whether  the  defendant 
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discharged  him  from  farther  duty  in  that  respect,  was 
withheld  from  the  consideration  of  the  jury.  For  if 
the  law  as  laid  down  by  the  learned  judge  is  sound,  it 
must  follow  that,  even  though  such  a  contract  existed 
between  the  parties,  and  was  partly  performed  up  to  the 
time  the  receiver  entered  upon  his  duties,  the  plaintiff" 
would  be  entitled  to  recover,  although  he  without  suf- 
ficient cause  refused  to  execute  it  on  his  part. 

The  court  told  the  jury  that  in  regard  to  the  dis- 
charge as  affecting  the  right  of  the  plaintiff  to  recover 
in  this  action,  it  was  not  a  question  for  them  to  dispose 
of ;  that  the  court  would  dispose  of  that,  as  a  matter  of 
law;  that  the  appointmentof  the  receiver  of  the  prop- 
erty and  assets  of  the  firm  of  E.  A.  Heath  &  Co.,  oper- 
ated as  a  dissolution  of  copartnership,  and  a  transfer 
of  all  such  property  and  assets  to  the  receiver,  and 
such  dissolution  and  transfer  was  a  rescission  of  the 
contract  then  existing  between  the  plainiiff  and  the 
defendant^  and  although  the  receiver  had  authority  to 
continue  the  business,  and  could  have  continued  the 
services  of  the  plaintiff,  he  was  not  bound  to  do  so. 
If  or  was  the  plaintiff  bound  to  continue  in  the  service 
of  the  receiver. 

The  defendant's  counsel  excepted  to  that  portion  of 
this  charge  which  relates  to  the  appointment  of  the 
receiver  as  rescinding  the  contract  of  employment  by 
E.  A.  Heath  &  Oo.  The  charge  embraced  two  distinct 
propositions,  although  they  are  grammatically  con- 
nected in  the  same  sentence.  The  first  relates  to  the 
dissolution  of  the  copartnership,  and  the  transfer  of 
the  property  and  assets  of  the  firm  by  operation  of  law 
to  the  receiver.  The  second,  the  effect  of  the  transfer 
as  rescinding  the  contract  between  the  plaintiff  and 
defendants.  The  exception  very  clearly  and  specifi- 
cally points  out  that  portion  of  the  charge  as  being  ob- 
jectionable, with  suflBcient  accuracy,  and  is  not,  I  think, 
justly  liable  to  the  plaintiff's  criticism  in  that  particu- 
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lar.  Nor  do  I  think  that  the  whole  of  the  charge  must 
be  erroneous  in  order  to  sustain  this  exception  as 
claimed  by  counsel. 

The  question  litigated  by  the  parties,  whether  the 
receiver  discharged  the  plaintiff  for  the  reason  that  he 
would  not  recognize  his  contract  as  claimed  by  him, 
or  for  any  other  cause,  or  whether  the  plaintiff  refused 
to  perform  that  contract,  was  taken  from  the  jury,  and 
the  only  question  they  were  instructed  to  find,  was 
what  the  contract  was. 

If  the  contract  was  rescinded  by  operation  of  law,  it 
follows  there  was  nothing  whatever  for  the  jury  to  pass 
upon.  Again,  if  such  a  contract  existed,  and  the  plaintiff, 
for  any  cause,  relumed  lo  carry  it  out,  it  was  a  breach  on 
his  part,  and  he  can  not  recover. 

Judgment  and  order  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  appellant  to  abide  the  event. 

Fbeeduak,  J.,  concurred. 
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PIEMIN  COUSINERY  et  al.,  PLAnmrps  and 
Respondents,  v.  JOHN  PEARS  ALL  et  aZ.j 
Defendants  and  Appellants. 

SALE  OF  GOODS  BY  SAMPLE. 
The  genera]  nile  is  that  it  must  clearly  appear  that  the  contracting 
parties  mutually  understood  and  agreed  that  they  were  dealing  by 
sample,  and  that  the  agreement  was,  that  the  bulk  of  the  goods 
not  exhibited  was  equal  in  value  and  corresponded  in  quality 
to  the  sample  of  the  same  exhibited  to  the  purchaser. 
The  exhibition  of  a  portion  of  the  goods,  purporting  to  be  a  sample, 
is  not  a  fact  of  itself  sufficient  to  make  the  seller  liable  on  an  im- 
plied warranty  in  regard  to  the  nature,  value,  and  quality  of  the 
goods  being  equal  to  the  sample. 
The  seller  must  represent  and  warrant  that  the  goods  sold  corre- 
spond, apd  are  in  all  respects  equal  in  value  and  quality  to  the 
sample  displayed. 
Sale  by  auction.    Memorandum  of  sale  ly  auctioneer^  profted  on  trial 
without  objection.     The  effect  of  its  non-appearanee  in  the  caee  on  ap- 
peak 

If  an  appellant  seeks  to  raise  the  questioa  of  the  sufficiency  and 
regularity  of  the  memorandum  of  the  sale  made  by  the  auc- 
tioneer, and  which  was  proved  on  the  trial  without  objection, 
he  must  procure  the  same  to  be  incorporated  in  the  case,  and 
thus  furnish  the  court  the  means  of  deciding  upon  its  suf- 
ciency.  In  such  a  case,  the  court  on  appeal  must  necessarily 
assume  that  it  was  sufficient,  and  that  there  was  no  error  of 
the  judge  before  whom  the  case  was  tried  in  deciding  that 
the  same  was  sufficient. 
DELIVERT. 

Proof  of  a  tender  of  a  portion  of  the  goods,  and  a  refusal  or  rejection 
of  the  same,  or  a  refusal  to  receive  the  bulk  of  the  goods,  is  equiv- 
alent to  a  complete  delivery  of  the  whole. 
Bi&'ealeqf  properly  once  eold  to  a  party  who  refueee  to  accept  and  pay 
for  the  9ame. 

The  general  rule  requires  that  the  identical  property  sold  sho..!d 

be  separately  sold  in  mass  or  by  lot,  and  the  original  buyjr 
vui. — 8 
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credited  with  the  proceeds  of  such  sale.  The  goods  should 
not  be  mingled  with  other  like  property.  But  if  from  the 
nature  of  the  case  such  separation  and  separate  sale  waa 
impracticable,  and  the  general  amount  of  like  property  was 
sold  without  being  specifically  separated  from  other  like 
property,  then  and  in  such  case  the  highest  value  obtained 
for  any  one  lut  of  said  property  thus  re-sold,  should  be  taken 
as  the  price  or  yalue  for  which  the  original  buyer  should  be 
credited. 

Before  Fbeedman  and  Speib,  JJ. 

Decided  December  6, 1875. 

The  action  is  to  recover  the  price  of  lemons  sold  by 
the  plaintiffs  to  the  defendants  at  public  auction.  The 
defendants  refused  to  take  delivery,  and  the  leroon» 
were  then  resold  at  public  auction  and  the  proceeds  of 
sale  credited  upon  the  claim.  The  goods  arrived  at 
New  York  by  the  steamship  Alexandria  from  the 
Mediterranean,  shortly  before  the  day  of  sale,  and  were 
put  into  the  hands  of  auctioneers,  who  had  at  the  same 
time  the  selling  of  the  rest  of  the  cargo  of  the  vessel. 
The  cargo  consisted  of  four  thousand  five  hundred  and 
sixty  boxes  of  lemons,  all  sold  at  the  same  time  by  the 
same  auctioneers,  and  of  these  the  plaintiff  had  one 
thousand  five  hundred  and  forty  boxes  marked  '*  M. 
D.,"  and  three  hundred  and  sixty  boxes  marked  '*  A. 
M." 

The  defense  set  up  in  the  answer  is,  that  it  was  a 
sale  by  sample,  and  that  the  bulk  of  the  lemons  offered 
for  delivery  did  not  correspond  with  the  sample,  and 
that  by  the  heat  of  the  season  and  the  vessel  they  had 
been  damaged  so  as  to  be  entirely  worthless. 

The  defendants  bid  for  and  purchased  three  lots  at 
varying  prices,  being  an  average  of  a  little  over  five 
dollars  and  fifty  cents  a  box,  when  sound  lemons  of 
the  same  kind  were  known  then  to  be  worth  six  dollars 
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nnd  fifty  cents  a  box.  The  plaintiffs  made  delivery  in 
the  usual  way,  taking  the  defendants  in  turn  as  tbey 
purchased,  when  they  came  out  of  the  vessel ;  thep^eat 
bulk  of  them  were  very  badly  damaged  on  the  steam- 
ship, some  comparatively  less  damaged.  Three  loads 
were  sent  to  defendants'  store,  who  declined  to  take  any 
bnt  the  best,  and  to  reject  the  rest.  The  rejected  lemons 
were  taken  to  the  storehouse  and  condemned  by  the 
board  of  health,  but  on  a  resale  they  were  disposed  of, 
and  the  amount  credited  to  the  defendants.  Upon  the 
trial  the  defendants  asked  to  go  the  jury  on  various 
questions,  but  the  court  refused,  and  directed  a  verdict 
for  the  amount  claimed,  directing  the  exceptions  to  be 
heard  in  the  first  instance  at  general  term.  To  which 
the  defendants  excepted. 

Evarts^  Southmayd  ACTioate^  plaintiff's  attorneys ; 
Joseph  H.  Choate^  of  counsel. 

Nathaniel  Niles,  defendants'  attorney ;  W.  W.  NUes^ 
of  counsel. 

By  the  Court.— Speir,  J. — ^The  defendants  first 
rely  upon  the  principal  defense  set  up  in  the  answer  of 
sale  by  sample.  They  claim,  that  though  the  goods 
were  sold  as  damaged,  yet  if  sold  by  sample,  the  sample 
should  be  a  fair  specimen  of  the  whole. 

As  a  general  rule  on  a  sale  by  sample,  it  must  appear 
that  the  parties  mutually  understood  they  were  dealing 
with  the  sample,  on  an  agreement  or  understanding  that 
the  balk  corresponded  with  it,  even  though  the  seller 
exhibit  a  sample  at  the  time  of  the  sale,  that  of  itself 
will  not  make  it  a  sale  by  sample,  so  as  to  render  the 
seller  liable  on  an  implied  warranty  as  to  the  nature 
and  quality  of  the  goods.  But  if  the  seller  warrants 
that  the  whole  bulk  corresponds  with  the  sample,  he  is 
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liable  in  case  it  turns  out  to  be  different,  although  it 
was  sold  as  a  damaged  article. 

In  this  case  it  appears  that  the  sale  took  place  in 
pursuance  of  an  advertisement  made  by  the  auction- 
eers, stating  the  quantity  of  Menton  lemons  to  be  sold, 
which  could  be  seen  on  pier  20  North  River. 

The  defendants  saw  some  of  the  goods  that  were 
discharged,  and  some  of  the  damaged  lemons,  before 
the  sale  commenced.  When  the  sale  began,  the  auc- 
tioneer gave  express  notice  that  the  goods  were  sold 
as  they  were,  and  that  no  allowance  would  be  made  for 
anything  whatsoever.  It  seems  to  have  been  under- 
stood by  persons  present,  that  the  goods  offered  were  a 
damaged  lot,  and  it  is  plain  that  the  defendants  bought 
them  at  damaged  prices  ;  under  these  circumstances, 
the  fact  that  a  part  of  the  lemons  before  the  sale  were 
discharged  and  on  the  dock,  could  not  make  them 
samples  of  the  rest. 

The  defendants  next  contend  that  as  no  payment 
nor  memorandum  was  made,  nor  any  part  of  the  goods 
accepted  and  received,  as  required  by  the  statute,  they 
could  not  be  held.  The  auctioneer*  s  book  containing  his 
memorandum  was  produced  and  read  on  the  trial,  and 
the  auctioneer  was  examined  in  relation  to  it  by  defen- 
dants' counsel.  No  objection  was  then  raised,  nor  is 
the  memorandum  to  be  found  in  the  case  to  enable  us 
to  determine  whether  it  complied  with  the  statute  of 
frauds,  or  the  statute  relating  to  auction  sales.  If  the  ap- 
pellant seeks  to  raise  the  question,  I  think  it  was  clearly 
his  duty,  in  making  up  his  case,  to  furnish  this  court 
with  the  means  of  deciding  it.  This  memorandum  was 
before  the  court,  as  appears  from  the  record,  and  must 
have  been  passed  upon  by  the  learned  judge  who  tried 
the  cause.  There  is  nothing  to  show  that  there  was 
error,  and  it  should  not  in  such  a  case  be  presumed. 
There  was  in  law  a  sufficient  delivery  of  the  lemons ;  It 
was  not  necessary  to  prove  a  complete  delivery,  after 
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proving  a  tender  of  the  lemons  and  rejection.  The 
defendants  purchased  eight  hundred  and  forty  boxes 
out  of  one  thousand  five  l^undred  and  forty  marked 
"M.  D.,''  the  rest,  seven  hundred  were  sold  to  other 
parties.  These  eight  hundred,  and  forty  boxes  were 
taken  in  the  order  as  they  came  out  of  the  vessel,  and 
in  their  turn  as  purchasers,  and  three  or  four  truck- 
loads  were,  as  a  part  of  the  eight  hundred  and  forty, 
tendered  to  the  defendants,  who  refused  to  take  any 
but  the  best.  They  were  not  entitled  to  take  their 
choice  of  the  whole  cargo,  or  out  of  the  whole  in- 
voice by  the  marks  of  which  they  bought.  The  defen- 
dants had  notice  of  the  resale  of  the  lemons  tendered 
and  refused,  and  this  was  evidence  of  the  value  of  those 
damaged. 

The  express  announcement  at  the  sale  that  the 
goods  were  damaged,  their  actual  and  intrinsic  value, 
or  that  they  were  subsequently  condemned  by  the 
Board  of  Health,  is  of  no  consequence.  It  seems  to 
me  that  the  only  practical  method  of  re- selling  the 
goods,  under  the  circumstances,  was  to  re-sell  them  in 
the  mass,  or.  by  lot  indiscriminately,  and  to  credit 
the  defendants  with  the  highest  price.  The  general 
rule  recognized  by  the  law,  requiring  that  goods  re-sold 
on  account  of  a  party  refusing  to  receive  them,  when 
lawfully  tendered,  is  that  they  should  be  separately 
sold,  and  not  mingled  with  others.  In  the  present 
case  the  rule  could  not  be  observed,  and  the  plaintiff 
assuming  to  make  the  sale  in  the  defendants'  interest 
should  in  fairness  account,  I  think,  for  the  highest 
price  obtained.  The  notice  to  the  defendants  of  resell- 
ing being,  in  the  absence  of  other  evidence,  evidence 
to  show  value  for  the  purpose  of  this  case,  the  highest 
price  must  be  the  true  measure  of  defendant's  credit  on 
such  a  sale. 

I  can  not  see  that  the  defendants'  exceptions  to  the 
refusal  of  the  court  to  submit  to  the  jury  are  well  taken. 
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Defendants'  exceptions  must,  therefore,  be  sus- 
tained, unless  plaintiffs  consent  to  a  redaction  of  one 
hundred  and  sixty-eight  dollars  in  the  amount  of  the 
verdict,  in  which  case  the  exceptions  are  overruled, 
and  judgment  ordered  for  the  plaintiffs  upon  the  verdict 
as  reduced. 

Fbeedmak,  J.,  concurred. 


GEORGE    B.    ROCKWELL,  et.  a?..  Plaintiffs,  v. 
BRIDGET  McGOVERN,  et.  al.,  Defendants. 

DEED    OF    INSOLVENT.        PRIMA    FACIE    EVIDENCE    OF 

TITLE. 

A  conveyaDce  made  by  an  insolvent  of  premises  to  an  assignee, 

under  and  by  virtae  of  the  statute  relating  to  voluntary  assign- 
ments, &xi.y  &c.,  and  for  the  consideration  of  one  dollar,  is  prima 
fa>cie  evidence  of  title  to  the  premises,  and  should  be  received  in 
evidence,  and  properly  preceded  in  the  order  of  proof,  the  evi- 
dence of  the  other  proceedings  under  the  statute.  (This  point 
was  decided  in  this  case  in  the  Court  of  Appeals,  64  N.  7.  210.) 

Proof  following  such  conveyance  to  the  effect  that  all  the  proceed- 
ings in  insolvency,  under  the  statute  of  which  this  conveyance 
formed  a  part,  were  null  and  void,  destroys  the  effect  of  the  deed, 
and  the  same  is  null  and  void. 

In  such  case  the  conveyance  must  be  considered  as  a  mense  assign- 
ment under  the  proceedings,  and  if  the  latter  were  null  and  void, 
the  former  was  also  null  and  void. 

If  the  proceedings  were  void  for  want  of  jurisdiction,  the  deed  or 
assignment  must  fall  with  them  (Vose  v,  Cockcroft,  44  N,  T. 
415  ;  Homan  v,  Brinckerhoff,  1  Denio^  184  ;  Q-aines  v.  Stiles,  14 
Peters,  823.) 

The  assignment  was  not  voluntary  ;  it  was  involuntary  in  its  char- 
acter, and  given  by  the  assignor  to  obtain  his  discharge  in  these 
proceedings,  and  in  case  of  the  latter  being  void,  the  assignment 
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or  conyeyance  fails  for  want  of  consideration,  for  the  *'  one  dol- 
lar" consideration  will  be  deemed  to  be  merely  formal,  and  does 
not  change  the  character  of  the  deed  (Morris  «.  Ward,  86  iiT.  F. 
687). 

Before  Fbeedman  and  Speib,  J  J. 

Decided  December  6,  1875. 

This  case  comes  before  the  court  upon  exceptions 
taken  by  the  plaintiffs  upon  the  trial,  and  ordered  to 
be  heard  at  general  term  in  the  first  instance. 

It  was  an  action  of  ejectment  brought  to  recover 
certain  premises  in  the  city  of  New  York. 

Prior  to  December  2,  1845,  the  title  to  the  premises 
was  in  one  Isaac  V.  Paddock,  who  on  that  day  execu- 
ted an  instrument  in  writing,  stating  that  '^  under  and 
in  virtue  of  the  statute  concerning  voluntary  assign- 
ments made  pursuant  to  application  of  an  insolvent  and 
his  creditors,  and  in  pursuance  of  an  order  made  by 
Hon.  Albert  Lookwood,  a  judge  of  the  Westchester 
court,  &c.*'  "  And  for  the  consideration  of  one  dollar," 
he  granted,  bargained,  sold,  &c.,  unto  George  R.  Rock- 
well, the  person  who  had  been  nominated  assignee  by 
the  petitioning  creditors  who  signed  the  petition  for 
his  discharge,  for  the  benefit  of  his  creditors  all  bis 
estate,  &c. 

It  was  admitted  that  all  the  proceedings  were  null 
and  void. 

The  facts  sufSciently  appear  in  the  opinion.  The 
court  directed  a  verdict  in  favor  of  defendants, 
exceptions  to  be  heard  in  first  instance  at  general 
term. 

John  Ihwnsend  smd  TT.  McDermotj  for  plaintiffs. 

Thomas  B.  Browning  and  Alexander  Thain^  for 
defendants. 
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Br  THE  CouBT. — Speir,  J. — On  the  former  trial  of 
this  case,  the  plaintiff,  after  having  shown  the  fee  to  the 
premises  to  have  been  vested  in  Paddock,  offered  to 
read  in  evidence  the  deed,  or  more  strictly  the  assign- 
ment executed  by  Paddock,  acknowledged  and  certified 
to  entitle  it  to  be  read,  conveying  all  his  estate,  subject 
to  certain  exceptions,  to  the  plaintiff.  The  deed  was 
expressed  to  be  ''  for  the  consideration  of  one  dollar  to 
me  in  hand  paid,"  and  also  recited  that  it  was  executed 
under  and  by  virtue  of  the  statute  concerning  volun- 
tary assignments,  made  pursuant  to  the  application  of 
an  insolvent  and  his  creditors,  and  in  pursuance  of  an 
order  made  by  a  county  judge. 

The  reading  of  the  deed  was  objected  to  unless  the 
plaintiff  first  proved  the  proceedings  in  the  matter  of 
the  insolvency  of  Paddock.     The  court  excluded  it^ 
and  the  plaintiff  excepted. 

The  exceptions  were  heard  at  the  general  term,  and 
the  ruling  was  there  affirmed.  On  appeal,  a  new  trial 
was  ordered.  The  case  is  reported  in  54  iT.  T.  H^ 
210. 

The  only  question  before  the.  court,  as  appears  from 
the  reported  case,  was  one  relating  to  the  exclusion  of 
the  deed  before  proof  was  given  in  the  proceedings  in 
the  matter  of  the  insolvency  of  Paddock.  The  plaintiff 
being  non-suited  upon  the  rejection  of  the  deed,  there 
was  nothing  else  before  the  court.  The  court  decided  a  s 
the  proof  of  the  deed  properly  preceded  in  the  order  of 
proof  that  of  the  oath  of  an  assignee,  by  the  insolvent 
law,  and  as  the  oath  without  the  deed  was  immaterial^ 
the  absence  of  that  proof  was  no  reason  for  non-suiting 
the  plaintiff.  Mr.  Commissioner  Reynolds  adds,  '*  that 
by  the  production  of  this  deed  the  plaintiff  established 
a  prima  facie  title  to  the  premises,  and  it  should  have 
been  received  in  evidence." 

The  case  comes  before  us  now  with  the  admission  of 
the  deed  in  evidence  as  establishing  a  prima/aoie  title 
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in  the  plaintiff,  and  with  the  plaintiff's  admission,  that 
these  proceedings  in  insolvency  had  before  Lockwood 
were  null  and  void.  The  plaintiff's  counsel  relies  upon 
the  decision  in  54  JHf.  F.,  as  deciding  that  the  deed  by 
Paddock  to  Rockwell  was  suflBcient  of  itself,  and  without 
the  aid  of  any  insolvency  proceedings,  to  vest  the  title 
in  Rockwell.  That  question  was  not  in  the  case  before 
the  court  was  called  upon  to  decide  whether  proper  and 
competent  evidence  had  been  excluded  on  the  trial.  It 
is  quite  plain  to  my  mind,  the  deed  in  question  would 
not  have  been  executed  and  delivered  to  Rockwell  ex- 
cept under  and  by  virtue  of  the  said  proceedings.  The 
grantee,  Rockwell,  is  named  in  the  deed  as  the  person 
who  has  been  nominated  as  assignee  by  the  petitioning 
creditors,  who  signed  the  petition  for  Paddock's  dis- 
charge for  the  benefit  of  all  his  creditors.  This  instru- 
ment must  be  considered  as  a  mesne  assignment  under 
the  proceedings,  and  was  in  terms  so  understood  by  the 
parties.  If  the  proceedings  are  admitted  to  be  null  and 
void,  then  it  is  plain  that  the  assignment,  being  a  part 
of  the  proceedings,  must  also  be  null  and  void  ;  this 
seems  to  be  too  plain  for  argument.  The  deed  or 
assignment  by  itself,  when  offered  in  evidence,  was 
prima  facie  v3.\idy  and  was  therefore  properly  admitted, 
out  if  all  the  proceedings  are  void  for  want  of  jurisdic- 
tion, the  assignment  must  fall  with  the  rest  (Vose  v. 
Cockroft,  44  JV.  7.  415  ;  Homan  v.  Brinckerhoff,  1  Den. 
184 ;  Games  v.  Stiles,  14  PeterSj  323  . 

It  is  claimed  that  although  the  proceeding  is  void, 
the  assignment  is  voluntary,  and  if  Paddock  chooses 
to  make  the  assignment,  he  should  be  bound  by  it. 
But  the  assignment  is  not  voluntary.  It  is  in  invitum, 
compulsory,  given  to  enable  the  assignor  to  obtain  his 
discharge  in  these  very  proceedings,  and  without 
which,  under  the  statute,  he  could  not  get  his  release. 
If  the  proceeding  are  void,  there  is  no  consideration  to 
uphold  the  assignment,  for  it  appears  from  a  review  of 
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the  whole  instmment  that  the  intention  was  to  execute 
the  assignment  as  a  part  of  the  insolvent  proceediags, 
and  "the  one  dollar"  preliminary  consideration  will 
be  deemed  to  be  merely  formal,  and  does  not  change 
the  character  of  the  deed  (Morris  o.  Ward,  36  If.  T. 
687). 

Plaintiflf's   exceptions   should  be   overruled,   and 
judgment  ordered  for  defendants  on  the  verdict,  with 

costs. 

Fbeedhan,  J.,  concurred. 


ROBERT  NAPIER,  PLAmTiFF  and  Appellajte,  r. 
CHARLES  H.  FRENCH,  et  al.j  Defendants 
AND  Respondents. 

STATUTE  OF  PRAUDa 

What  WMtitute9  an  agreement  in  writing. 
A  letter  of  the  party  to  be  bound,  delivered  to  the  other  party, 
which  states  the  consideration  and  the  indebtedness,  and  ac- 
cepted and  acted  upon  by  the  latter  party,  is  safiicient. 
Consti'uction  of  ike  statute  in  regard  to  the  time  when  the  toriting 
ehoiUd  le  made,  signed  by  him^  dte. 

Where  the  indebtedness  existed  at  the  time  the  letter  was  so 
delivered  and  acted  upon,  by  virtue  of  a  previous  parol  agree- 
ment ;  the  letter  is  the  written  agreement,  and  was  the  con- 
etmmation  of  the  previous  verbal  arrangement,  and  is  in  fact  and 
in  law  the  actual  agreement  between  the  parties,  and  the  time 
of  its  execution  and  delivery  being  at  a  later  date  than  the 
verbal  arrangement,  does  not  affect  its  validity. 
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Before  Fbeedman  and  Speib,  JJ. 

Decided  December  6, 1875. 

The  action  was  brought  to  recover  the  balance  of  an 
account  alleged  to  be  due  from  the  defendants  to  the 
plaintiff  for  his  services  rendered  to  them  as  their  trav- 
eling agent  in  selling  merchandise. 

The  answer  contains  a  general  denial,  and  sets  up  a 
counter-claim  for  the  balance  of  monejs  due  the  de- 
fendants on  the  sale  of  stock  of  the  East  Side  Associa- 
tion. 

Pending  the  negotiation  for  the  employment  of  the 
plaintiff,  he  verbally  agreed  to  take  part  of  his  com- 
pensation, to  the  extent  of  two  hundred  and  fifty  dol- 
lars, in  stock  of  the  East  Side  Association.  After  the 
plaintiff  had  rendered  his  services,  he  wrote  the  fol- 
lowing note,  and  sent  it  to  the  defendants : 

**  New  York,  November  30th,  1869. 
"  Mr.  Ward  : 

"  Dear  Sir— Will  you  let  me  have  a  settlement  of 
account.  You  can  hold  one-half  the  price  of  the 
twenty-five  shares  in  the  Yorkville  building,  and  I 
shall  pay  balance  in  the  spring,  or  when  the  scrip  is 
issued.  I  do  this  in  order  to  keep  my  word,  although 
under  existing  circumstances  I  am  not  able,  but  will 
look  to  you  for  the  interest  which  you  assured  me 
would  be  paid  yearly  on  the  stock. 

''  Yours,  &c.,  R.  NAPIER." 

The  account  asked  for  was  rendered  by  the 
defendants  to  the  plaintiff,  who  returned  it  to 
them  with  a  written  statement  of  this  own  ac- 
count, wherein  he  charges  himself  with  one  half  of 
the  stock. 

The  case  was  referred,  and  the  referee  awarded  a 
judgment  for  the  counter-claim. 
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W.  McDermott^  for  appellant. 
Alex.  TTiain^  for  respondeDts. 

« 

By  the  Court. — Speir,  J. — ^The  only  question  pre- 
sented by  the  appellant  relates  to  the  allowance  of  the 
counter-claim,  and  his  objection  is  put  upon  the  ground 
that  the  agreement  to  buy  the  stock  of  the  East  Side 
Association  is  void  by  the  statute  of  frauds. 

The  referee  has  found  that  "  the  twenty-five  shares 
in  the  Yorkville  building,"  stated  in  the  note  or  mem- 
orandum in  writing,  meant  the  East  Side  Association, 
and  the  said  twenty-five  shares  of  the  capital  stock 
thereof.  He  has  also  found  that  there  was  due  at 
the  time  the  note  was  written  by  the  defendants  to 
the  plaintiff  more  than  one  hundred  and  twenty- 
five  dollars,  and  that  half  the  price  of  the  said 
twenty-five  shares  was  one  hundred  and  twenty-fitve 
dollars. 

When  the  plaintiff  asked  that  one  hundred  and 
twenty-five  dollars,  being  one-half  the  price  of  the 
stock,  be  charged  to  his  account  as  a  payment  on  ac- 
count of  the  stock,  he  promising  to  pay  the  other  half 
price  when  the  certificate  was  issued,  and  he  actually 
so  charged  himself  in  his  account,  then  that  was  a  part 
payment  on  account  of  the  purchase,  and  he  became 
liable  for  the  balance. 

The  memorandum  was  subscribed  by  the  party  to 
be  charged,  and  appears  to  me  to  meet  all  the  require- 
ments of  the  statute.  It  was  insisted,  however,  that 
it  cotdd  not  be  called  an  agreement  in  writing^  but 
only  a  mere  proposition  made  by  the  plaintiff  and  not 
accepted  by  the  defendants.  The  case  shows  that  it 
was  delivered  to  the  defendants  by  the  plaintiff,  and 
the  parties  acted  on  it  by  submitting  a  statement  of 
their  account  in  pursuance  of  its  terms. 

A  further  objection  was  made  that  if  this  letter 
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•could  be  construed  as  a  payment,  it  would  not  take 
the  case  out  of  the  statute,  as  it  was  not  made  '^  at  the 
time  of  the  agreement^^  The  fact  of  indebtedness  at 
the  time  the  letter  was  written,  was  found  by  the 
referee  to  be  against  the  defendants,  and  more  than  one 
•hundred  and  twenty-five  dollars,  the  half  price  of  the 
stock.  Moreover,  the  written  agreement  was  the  con- 
summation of  the  verbal  arrangement  made  by  the  par- 
ties, and  is  in  fact  and  in  law  the  actual  agreement 
between  them.  The  defendants  held  the  stock  as 
<5ollateral  to  plaintiff's  indebtedness  to  them  for  the 
balance  of  the  purchase  money,  as  they  had  a  right  to 
•do  under  plaintiff's  request.  A  tender  of  this  stock 
was  not  necessary  before  asserting  their  counter-clainu 
The  judgment  must  be  affirmed,  with  costs. 

Pbeedmak,  J.,  concurred. 
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HENRY  JUTTE,  Plaintiff  and  Appellant,  r. 
WILLIAM  J.  HUGHES,  Defendant  and  Re- 
spondent. 

DAMAGES.    WHEN  SPECIAL  DAMAGES  CAN  BE  RECOVERED. 

They  must  be  ayerred  id  the  complaint,  else  they  can  not  be  proYed 
on  the  trial. 

In  the  case  at  bar,  the  action  was  to  recover  damages  for  the  OYer- 
flow  of  water  into  the  cellars  of  the  plaintiff  from  the  premises 
of  defendant,  caused  by  the  defective  sewerage  of  defendants 
privies  and  drains. 

The  plaintiff  offered  to  prove  special  damage,  caused  by  the  loss  of 
rent  on  his  premises,  the  tenants  leaving  because  of  the  condi- 
tion of  the  cellars,  &c«  The  court  refused  to  receive  this  evidence 
because  there  was  no  claim  set  up  in  the  complaint  for  loss  of 
tenants,  &c.  The  only  exception  of  the  defendant  that  was. 
heard  and  considered,  on  the  appeal,  was  to  this  ruling,  and  the 
charge  of  the  judge  in  reference  thereto. 

The  earliest  decision  of  this  court  on  this  subject  (Shipman  «.  Bur- 
rows, 1  EiaU^8  Superior  Ct.  B,  411)  referred  to,  and  approved. 

Before  Fbeedman  and  Speib^  JJ. 

DeddeA  December  6, 1875. 

The  plaintiff  is  the  owaer  of  97  &  99  Lewis  street^ 
tenement  houses,  the  rears  of  which  abnt  npon  the 
yard ;  also  of  No.  97  Lewis  street,  belonging  to  tho 
defendant ;  and  this  suit  is  brought  to  recover  damages 
for  water  which  flows  from  defendant's  yards  into  the 
cellars  of  the  plaintiff's  houses  in  such  quantities  a» 
to  soak  and  cover  the  floor  of  the  cellars,  and  render 
them  permanently  unfit  for  use,  and  also  to  injure  the 
walls  and  other  portions  of  the  building,  and  created 
sach  an  offensive  stench  as  to  interfere  with  the  plain- 
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tiff's  use  of  the  premises,  and  the  letting  thereof.  The 
cause  of  the  damages  complained  of,  alleged  in  the 
complaint,  was  that  the  defendant  had  failed  to  keep 
the  privies,  drains,  and  drain-pipes  in  his  building  in 
proper  repair.  The  jury  rendered  a  verdict  iu  defend- 
ant's favor. 

By  stipulation,  it  is  agreed  that  the  only  exceptions 
the  plaintiff  desires  to  raise  on  the  appeal  are  the  ex- 
ceptions to  the  charge,  and  the  exceptions  to  the  ruling 
of  the  court  in  excluding  the  rental  value  of  the  prem- 
ises as  an  element  of  damage. 

George  TT.  Wengate^  for  appellant 

Warren  G.  BrotoUy  for  respondent. 

By  the  Coubt. — Speib,  J.— The  plaintiff  under  tha 
allegation  in  the  complaint,  that  by  reason  of  the  defec- 
tive sewerage  of  defendant's  privies,  drains,  and  drain- 
pipes, an  overflow  of  water  into  the  cellars  of  the 
plaintiff's  houses  had  been  caused,  rendering  them 
permanently  unfit  for  use,  offered  to  show  special  dam- 
ages from  the  loss  of  tenants  on  account  of  the  cellars 
being  in  this  condition.  The  court  refused  to  receive 
the  evidence,  as  proving  any  special  damages,  upon  the 
ground  that  there  was  no  claim  for  damages  in  the  dec- 
laration for  loss  of  tenants. 

The  result  of  this  ruling  led  necessarily  to  that  por- 
tion of  his  charge  where  he  instructed  the  jury  that,  iu 
case  they  found  for  the  plaintiff,  he  could  only  recover 
for  the  damage  to  the  wall  and  building,  and  not  for 
the  loss  of  the  rental  value  of  the  building.  If  this 
ruling  was  correct,  there  was  nothing  left  in  the  com- 
plaint, as  the  evidence  shows,  which  would  entitle 
the  plaintiff  to  damages  in  case  the  jury  found  in  his 
favor.    The  jury  found  for  the  defendant.    The  refusal 
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to  receive  proof  of  special  damages,  under  the  circum- 
stances, was  clearly  right.  The  principle  was  estab- 
lished among  the  first  cases  decided  by  the  learned 
judges  who  first  presided  on  the  organization  of  this 
court.  Each  of  those  distinguished  justices  gave  his 
individual  opinion,  and  the  law  remains  to  this  day  as 
it  was  then  pronounced  (Shipman  v.  Burroughs,  1 
EalFs  Superior  Ot.  It.  411-420). 

Judgment  must  be  affirmed,  with  costs. 

Freebman,  J.,  concurred. 


THOMAS  E.  FAIRFAX,  Plaintiff  ajstd  Appel- 
LANT,  t.  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  CO.,  Dbfendaiit 
AND  Respondent. 

I.  dismissal  of  complaint. 

1.   EvroBNCE,    HOW  TO  BB  CONSmSRED  OB   MOTION  FOB. 

a.  Every  intendment  and  fair  and  legitimate  inference  and  pre- 
sumption must  be  made  in  plaintiff's  favor. 
5.  If  there  is  any  conflict  of  evidence  as  to  any  material  question 
of  fact  ;  or  if,  in  respect  to  any  such  question,  the  fair  and 
legitimate  ivferevce  from  the  evidence  is  favorable  to  plaintiff's 
cause  of  action ;  it  iB  error  to  take  the  case  from  the  jury, 
n.  EVIDENCE. 
1.  Baggage  check. 

1.   Contract^  not  implied  fromy  when. 

When  the  passage  ticket  calls  for  a  passage  by  a  particular 

route,  and  there  are  letters  on  the  check  attached  to  the  ba^ 

gage  of  the  passenger,  indicating  that  it  is  to  go  by  the  route 

called  for  by  the  passage  ticket,  and  the  baggage  is  trans* 
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ported,  not  by  that  route,  but  by  a  road  not  forming  a  part 
of  such  route,  no  contract  by  the  road  not  forming  a  part  of 
such  route,  can  be  deduced  from  the  fact  that  baggage  with 
similar  checks  has  frequently  been  carried  over  it. 
a.  Such  facU  do  not  establUh  the  check  to  be  the  regular 
check  ot  company  whose  road  does  not  form  part  of  the 
route,  or  that  it  was  put  by  such  company  or  its  agent 
on  baggage  intended  for  transportation  over  its  road. 
in.  CARRIER. 

1.  Liability^  <u  carrier ^  for  baggage,  uihen  it  ceases. 
1.  If  the  owner  of  baggage  omits  to  call  for  it  within  a  reason- 
able time  after  its  arrival  at  its  place  of  destination,  the  liabil- 
ity of  the  carrier  as  carrier  will  cease,  and  that  of  warehouse- 
man attach. 
a.   What  is  not  a  reasonable  time, 
1.  A  space  of  three  days  is  not. 
IV.  WAREHOUSEMEN,     LIABILITY  OP. 
1.  What  sufficient  to  beubyb  theh. 
Where  a  piece  of  baggage  was  placed  in  the  usual  baggage- 
room,  which  was  an  inclosed  room,  in  charge  of  a  baggage- 
master,   to  which  no  one  was  allowed  access  except  in  the 
presence  of  such  master,  and  remained  there  for  some  days, 
and  was  seen  shortly  before  the  owner  demanded,  but  could 
not  be  found  when  the  demand  was  made, 

HELD, 

1.  That  the  warehouseman  was  not  liable. 

2.  He  was  7u}t  bound  to  show  in  what  manner  or  by  whom  it 
was  taken  from  the  baggage-room,  nor  to  account  for  it. 

8.  Even  if  it  were  feloniously  taken  by  a  stranger,  or  one  of 
defendant's  servants,  yet  the  warehouseman  not  being  neg- 
ligent, snch  taking  would  not  create  a  liability. 

Before  Monell^  Ch.  J.,  and  SsDawiOK,  J. 

Decided  December  6,  1875. 

This  was  the  second  trial  of  an  action  to  recover  the 
valne  of  a  trunk  and  its  contents. 

Upon  the  first  trial  the  plaintitf  had  a  yerdict,  which 
was  set  aside  npon  appeal  (see  37  8upW  CL  Rep.  516). 

The  facts,  so  far  as  they  relate  to  the  point  then  de- 

viii. — 9 
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cided,  are  so  fully  stated  in  the  report  of  the  first  ap- 
peal^ that  it  is  unnecessary  to  re-state  them.  Any 
new  or  additional  facts  proved  on  the  second  trial 
affecting  the  points  already  decided,  will  be  found  in 
the  opinion  below. 

Upon  the  other  point  now  decided  and  not  included 
in  the  first  decision,  the  facts  are  as  follows : 

Tlie  trunk  arrived  at  the  defendants'  depot  in  New 
York  between  three  and  four  o'clock  on  the  afternoon 
of  October  9,  1870.  It  was  taken  in  charge,  in  the  de- 
fendant's baggage  room,  by  an  employee  of  Westcott's 
Express  Company,  utader  an  agreement  with  the  de- 
fendants to  the  following  effect : 

That  the  express  company  was  to  occupy  the  said 
baggage-room  for  the  receipt  and  delivery  of  the  bag- 
gage of  passengers  arriving  upon  the  trains  of  the  de* 
fendants,  and  for  no  other  purpose ;  that  they  would 
receive  the  baggage  upon  the  arrival  of  each  train,  and 
thereupon  give  to  the  defendants  a  receipt  therefor, 
designating  each  piece  of  baggage  so  received  by  the 
nu  mber  of  its  check ;  that  they  would  thereafter, 
when  called  upon,  deliver  said  baggage  to  the  owners 
thereof,  respectively. 

The  baggage-room  is  an  inclosed  room.  The  em- 
ployee remained  until  six  o'clock,  when  he  left  the 
trunk  and  baggage-room  in  charge  of  another  em- 
ployee of  the  express  company.  No  one  besides  the 
employees  were  allowed  in  or  to  come  into  the 
baggage-room.  The  trunk  remained  in  the  baggage- 
room  in  the  custody  of  the  persons  in  charge,  during 
the  10th  and  11th  of  October,  and  until  the  morning 
^  of  the  12th.  When  during  the  morning  of  the  12th, 
the  check  was  presented,  the  trunk  was  not  to  be 
found.  The  employee  in  charge,  and  who  had  seen 
the  trunk  just  previously,  could  not  state  where  it 
was,  nor  what  had  become  of  it.  He  said  there  vms  no 
one  allowed  there  but  himself.    He  conld  not  tell  that 


FAIRFAX  V.   N.  Y.   CENTRAL,  &o.   R.   R.   CO.        131 


Statement  of  the  Case. 


;any  one  came  in.  He  believed  no  one  came  in ;  he 
kept  everybody  out  except  those  he  had  to  allow  t^ere 
to  identify  baggage ;  he  was  not  and  could  not  be  sure 
that  no  one  came  into  the  baggage-room  that  morning ; 
he  did  not  think  there  was. 

The  trank  was  not  found.  It  had  been  taken  from 
the  baggage  room,  by  some  means  or  persons  unknown 
to  the  person  in  charge. 

At  the  close  of  the  evidence  on  both  sides,  the  de- 
fendants moved  to  dismiss  the  complaint  on  the  follow- 
ing grounds : 

1.  That  the  defendants  did  not  occupy  the  relation 
of  common  carrier  to  plaintiff  and  his  baggage. 
2.  That  it  appeared  that  the  piece  of  baggage  in  question, 
coming  into  the  possession  of  the  defendants  at  Troy, 
•checked  to  New  York,  the  defendants  safely  carried  it 
to  the  city  of  New  York,  and  there  had  and  retained 
it  for  delivery  to  the  plaintiff,  who  failed  to  call  for  it 
within  a  reasonable  time  after  its  arrival,  and  that  it 
subsequently  disappeared  without  fault  on  the  part  of 
the  defendants.  3.  That  after  the  arrival  of  the  bag- 
gage, and  having  it  ready  for  delivery  to  the  plaintiff 
for  a  reasonable  time,  the  defendants,  after  the  lapse  of 
such  reasonable  time,  stored  the  baggage  with  West- 
<5ott's  Express  Company,  who  were  responsible,  if  any- 
one, for  its  loss. 

The  plaintiff  asked  to  be  allowed  to  go  to  the  jury 
upon  the  point,  whether  the  defendants  used  ordinary 
care  or  not  in  the  custody  of  the  property. 

Also  upon  the  question  of  fact,  as  to  whether  the 
defendants  wrongfully  delivered  the  property  to  any 
other  party. 

Also  upon  the  question  whether  the  defendants, 
through  their  own  negligence,  delivered  the  plaintiff's 
trunk  to  any  other  party. 

Also  upon  the  question  whether  or  not  the  relation 
of  common  carrier  did  not  subsist  between  the  plaintiff 
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and  the  defendants  upon  all  the  testimony  in  the  cause 
as  to  the  course  of  business  between  the  defendants 
and  connecting  lines. 

Also  on  the  point  whether,  on  all  the  evidence,  the 
party  or  corporation  checking  the  portmanteau  in  Mon- 
treal, was  the  agent  of  the  defendant  for  the  purpose  of 
attaching  to  the  portmanteau  a  check  which  entitled 
the  plaintiff  to  have  his  portmanteau  transported  by 
the  defendant  as  a  common  carrier  over  its  railroad ; 
and  that  the  jury  in  deciding  this  question  are  to  take 
into  consideration  the  evidence  given, 

(1.)  As  to  the  purchase  of  the  plaintiff's  ticket 
(2.)  As  to  the  fact  that  the  defendant  did  receive  the 
portmanteau  so  checked  and  transport  it  over  their  road. 
^8.)  The  evidence  that  the  defendant  frequently  trans- 
ported over  its  road  baggage  so  checked.  (4.)  The  evi- 
dence that  the  check  on  the  portmanteau  was  the  che^k 
of  the  defendant. 

Also  the  point  whether  the  defendant,  nnder  some 
arrangement  of  connecting  lines,  received  and  trans- 
ported as  common  carriers  the  portmanteau. 

Also  the  point  whether  the  plaintiff  called  for  his 
portmanteau  within  a  reasonable  time. 

Also  the  point  whether  the  Grand  Trunk  Railway 
Company,  or  any  of  the  connecting  lines,  delivered  the 
portmanteau  to  the  defendant  without  the  knowledge 
or  authority  of  the  plaintiff. 

Also  the  point  whether  the  baggage  agent  of  the 
defendant  at  Troy  had  authority  from  the  defendant 
to  receive  the  portmanteau,  and  whether  the  defendant 
did  then,  and  by  the  receipt  of  its  servant,  itself  receive 
the  portmanteau  as  a  common  carrier. 

Also  the  point  of  whether  the  defendant  delivered 
its  checks  to  the  servants  and  agents  of  the  Grand 
Trunk  Railway  Oompany  in  Montreal,  to  be  there  used 
in  checking  baggage. 

Also  the  point  of  whether,  by  any  arrangement 
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with  the  Grand  Trunk  Railway  and  connecting  lines,  or 
by  the  usual  course  of  business,  the  checking  of  the 
portmanteau  over  the  defendants'  road  was  incidental 
to  the  contract  of  carriage  of  the  plaintiff. 

Also  the  point  whether  the  checking  of  the  port- 
manteau over  the  defendant's  road  was  in  accord- 
ance with  the  usual  and  ordinary  course  of  busi- 
ness. 

Also  whether  this  was  defendants-  check,  and 
whether  the  defendants'  checks  were  placed  in  the 
hands  of  the  corporation  at  Montreal,  to  use  in  check- 
ing baggage  to  New  York. 

The  court  refused  each  of  said  requests,  and  to  each 
refusal  the  plaintiff  excepted. 

The  court  thereupon,  on  the  grounds  stated  by  the 
defendants  in  the  motion  to  dismiss  the  complaint, 
directed  a  verdict  in  favor  of  the  defendant. 

The  plaintiff  excepted  to  such  direction.  The  jury 
thereupon,  under  the  direction  of  the  court,  found  a  ver- 
dict in  favor  of  the  defendant. 

From  the  judgment  dismissing  the  complaint,  the 
plaintiff  appealed. 

Hammond  &  Stickney^  attorneys,  and  Albert  Slick- 
ney^  of  counsel  for  appellant,  among  other  things, 
urged: — ^I.  The  universal  rule  requires,  that,  if  one 
of  two  parties  must  suffer  from  the  unauthorized  acts 
of  an  agent,  the  party  must  suffer  who  has  clothed  the 
agent  with  the  authority,  and  enabled  him  to  commit 
the  error  (Weed  v.  Panama  R.  R.  Co.,  17  N.  T.  362; 
Johnson  v.  Jones,  4  Barb.  369 ;  N.  Y.  &  N.  H.  R.  R. 
Co.  V.  Schuyler,  34  N.  J.  61,  et  seq.).  The  defendant, 
if  the  Grand  Trunk  Railway  has  acted  beyond  its 
authority,  has  its  remedy  against  the  Grand  Trunk 
Company. 

n.  When  the  defendant  took  the  baggage  at 
Troy,  it  was  certain  that  some  contract  had  been  made 
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with  some  passenger  as  to  the  carriage  of  that  baggage. 
The  defendant  mast,  then,  be  held  to  take  the  port- 
manteau under  that  contract  (The  Elvira  Harbeck,  2 
Blatch.  336 ;  2  Hedfield  Railway  CaseSy  218). 

III.  But  if  this  was  not  defendants'  check,  thej 
were  guilty  of  a  wrong  in  taking  the  portmanteau  at 
all.  And  on  refusing  or  failing  to  deliver,  they  are 
absolutely  liable  as  for  a  conversion,  negligence  or  no 
negligence.  The  cases  are  clear  and  uniform  on  this 
point  (Robinson  v.  Baker,  6  Gush.  137  ;  Pitch  t>.  New- 
berry, 1  Doug.  [Mich.]  1). 

IV.  If  the  check  affixed  was  the  proper  check  to 
send  the  article  by  boat,  where  the  plaintiff's  ticket 
-carried  him,  then  the  portmanteau  has  been  delivered 
to  the  defendant  without  the  plaintiff's  knowledge  or 
■authority.  And  the  plaintiff,  in  that  case,  by  bringing 
this  action,  ratifies  that  delivery,  and  can  hold  the 
defendant  as  a  common  carrier  (2  Oreenl.  Evid.  %  210 ; 
Sanderson  v.  Lamberton,  6  Binney^  129). 

V.  If  the  defendant  delivered  the  portmanteau  to 
uny  person  but  the  plaintiff,  the  holder  of  the  check, 
the  defendant  is  liable  absolutely,  as  for  a  conversion. 
{Hawkins  v.  Hoffman,  6  Hill^  586 ;  Powell  v.  Myers, 
26  Wend.  591 ;  Youle  v.  Harbottle,  PeaJce,  JST.  P.  G. 
49 ;  Deverenx  t>.  Barclay,  2  B.  A  Alderson^  702  ;  Wild 
V.  Pickford,  8  Meeson  &  W.  443).  Certainly,  if  snch 
delivery  to  another  person  was  made  by  the  negligence 
of  the  defendant  (Stephenson  v.  Hart,  4  Bing.  479). 
The  check  was  not  produced  to  the  defendant.  It  is  a 
certain  thing,  if  the  defendants'  testimony  is  true,  that 
the  portmanteau  was  delivered  to  a  person  who  did 
TDiot  produce  the  check.  And  it  is  nearly  as  certain  as 
anything  possibly  can  be,  that  it  was  delivered  through 
the  negligence  of  the  defendant  or  its  servants.  The 
plaintiff  had  the  right  to  go  to  the  jary  as  to  whether 
this  was  so. 

yi.  But  admitting  that  the  defendant  never  was  s 
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common  carrier  they  must  do  more  than  they  have. 
They  mnst  prove,  not  only  t^iat  it  was  a  proper  room, 
but  that  it  was  guarded  in  a  proper  manner.  Now  the 
only  witness  they  produce  to  prove  the  care  on  this 
point  on  the  day  of  the  loss,  is  Green.  Green  testifies 
that  he  had  no  one  there  to  help  him  ;  that  he  made  all 
the  deliveries  with  his  own  hands ;  that  he  delivered  the 
portmanteau  to  no  one,  and  he  states  positively  that  no 
one  on  that  morning  came  into  that  room.  And  yet 
the  baggage  was  gone.  His  story  is  clearly  impossi- 
ble. And  no  explanation  whatever  is  given  of  the  way 
in  which  it  disappeared. 

yil.  Now  the  simple  tect  of  the  loss  of  the  baggage 
being  unexplained,  was  sufficient  to  entitle  the  plaintiff 
to  go  to  the  jary  on  the  question  of  gross  negligence 
<Steers  v.  N.  Y.  &  Phil.  St.  Co.,  57  N.  T.  1). 

VIIL  Moreover,  the  defendants  prove  their  care  on 
the  day  of  the  actual  loss,  by  one  witness,  Green. 
He  is  shown,  on  cross-examination,  to  tell  a  story 
which  can  not  by  possibility  be  true.  It  is  not  neces- 
sary that  the  plaintiff  should  call  a  witness  to  contra- 
dict Green.  The  defendants  must  prove  their  case  by 
a  credible  witness.  His  credibility  may  be  impeached 
on  his  own  cross-examination  as  well  as  by  witnesses 
called  by  the  plaintiff.  And  the  plaintiff  has  the  right 
to  have  the  credibility  of  Green  submitted  to  the  jury. 
And  this  was  specially  asked  (Stafford  v.  Learay,  34 
Superior  CL  272 ;  Conrad  v.  Williams,  6  HiU,  447 ; 
Koehucke  i).  Ross,  16  Alib.  N.  8.  344). 

FranJc  Loomis^  attorney,  and  of  counsel  for  re- 
spondent. 

By  the  Court.— Monell,  Ch.  J.— Upon  the  first 
appeal  in  this  case,  a  majority  of  the  court  held  that 
upon  the  facts  then  presented,  the  relation  of  passen- 
ger and  carrier,  between  the  plaintiff  and  defendants, 
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had  not  been  established ;  and  that  as  the  carriage  of 
baggage  was  only  an  incident  to  the  carnage  of  the 
passenger,  the  defendants  were  not  liable  as  common 
carriers. 

These  propositions  can  not  now  be  disturbed,  unless 
upon  the  second  trial  the  facts  have  been  so  far  varied 
that  they  establish  the  relation  which  they  failed  to 
establish  on  the  first  trial. 

Upon  dismissing  a  complaint  at  the  close  of  all  the 
evidence,  the  court  must  be  satisfied  there  is  no  dispute 
whatever  in  the  evidence,  which  would  require  its 
submission  to  the  jury.  If  there  is  no  such  dispute, 
then  the  law  will  pronounce  the  appropriate  judg- 
ment. 

Upon  the  motion  to  non-suit,  the  plaintiff  is  entitled 
to  have  the  evidence  taken  as  true,  and  also  to  have 
every  intendment  and  fair  and  legitimate  inference  and 
presumption  taken  in  his  favor. 

If,  therefore,  the  evidence  presents  any  conflict 
in  respect  to  any  material  question  of  fact;  or, 
if  in  respect  to  any  such  question,  the  fair  and  legiti- 
mate inference  from  the  evidence  is  favorable  to  the 
plaintiff's  cause  of  action,  it  would  be  error  to  take  the 
case  from  the  jury. 

Under  the  exposition  of  the  law  applicable  to  this 
case,  as  decided  upon  the  former  appeal,  the  only  duty 
of  this  court  now  is,  to  see  whether  the  facts  proven  on 
the  first  trial  were  essentially  the  same  as  those  proven 
on  the  second  trial.  If  they  were,  the  former  decision 
is  stare  decisis. 

It  is  now  claimed  that  certain  facts,  which  the 
court  upon  the  first  appeal  assumed  to  be  established, 
havH  been  changed  upon  the  second  trial.  -  These  facts 
are,  that  the  trunk  was  to  be  taken  with  the  owner, 
and  he  and  his  baggage  to  go  over  the  same  route ; 
that  the  baggage  was  taken  by  the  defendants'  baggage 
agent,  through  mistake  or  accident,  without  authority ; 
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that  the  plaintiff  made  in  effect  a  fraudulent  represen- 
tation when  he  checked  his  baggage,  namely,  that  he 
intended  a  continuous  trip  through  to  New  York.  It 
was  also  assumed,  that  there  was  no  evidence  of  any 
arrangement  between  the  defendants  and  the  Grand 
Trunk  Railway,  which  would  authorize  any  contract 
for  the  carriage  of  baggage  by  the  defendants,  without 
the  passenger. 

It  is  now  insisted  that  the  proof  is  different  in  these 
particulars,  namely,  that  it  shows  the  check  was  the 
defendants'  regular  check  ;  that  there  was  no  mistake 
or  accident,  and  that  there  was  no  misrepresentation 
by  the  plaintiff. 

In  respect  to  the  first  fact,  namely,  that  the  check 
was  the  defendants'  regular  check,  I  do  not  find  it 
supported  by  the  evidence.  There  was  some  proof 
that  baggage,  upon  which  there  were  similar  checks, 
had  frequently  been  carried  over  the  defendants'  road. 
But  the  evidence  did  not  establish  that  it  was  the  regu- 
lar check  of  the  defendants,  put  by  it  or  by  its  agents 
upon  baggage  intended  for  transportation  over  its  road 

The  check  in  question,  and  similar  checks,  were 
put  upon  the  baggage  at  Montreal,  and  such  baggage 
sometimes,  or  frequently,  passed  over  the  defendants' 
road. 

In  respect  to  the  carriage  by  mistake  or  accident, 
the  evidence  was  the  same  on  each  trial.  The  baggage  - 
master  at  Troy  received  the  baggage  from  another 
road,  went  with  it  to  East  Albany,  and  delivered  it  to 
the  through  train  for  New  York. 

Upon  the  second  as  upon  the  first  trial,  there  was 
no  evidence  of  any  express  misrepresentation  by  the 
plaintiff,  but  a  misrepresentation  to  be  implied  from 
the  purchase  of  a  continuous  trip  ticket. 

But  the  new  evidence,  giving  it  all  the  scope  and 
significance  claimed  for  it  by  the  appellant's  counsel^ 
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does  not  establish  the  relation  of  carrier  and  passenger 
between  the  parties. 

Except  under  some  special  contract,  the  carriage  of 
baggage  is  an  incident  to  the  carriage  of  the  passenger, 
and  the  carrier  is  not  responsible  unless  the  two  con- 
cur. 

In  this  case  there  is  no  proof  of  any  special  con* 
tract,  either  express  or  implied,  which  would  create  a 
liability  on  the  part  of  the  defendants.  None  was  ex- 
pressed, nor  can  any  be  inferred  from  any  evidence 
given  upon  either  of  the  trials. 

It  is,  however,  further  claimed,  that  a  liability  may 
be  implied  from  the  check  attached  to  the  trunk,  which 
some  of  the  witnesses  admitted,  was  a  kind  of  check 
attached  to  baggage  which  sometimes,  or  frequently, 
was  carried  by  the  defendants  ;  and  that  the  jury  had 
a  right  from  the  evidence,  and  an  inspection  of  the 
check,  to  infer  that  it  was  the  check  of  the  defendants  ; 
and  that  from  it  a  special  contract  might  be  implied. 
Not  only  did  the  passenger  tickets  express  that  the 
passage  of  the  plaintiff  was  by  the  Peoples^  line  of 
steamboats^  but  the  testimony  of  the  witnesses,  and 
the  check  itself,  indicate  that  the  baggage  was  to  go 
by  the  same  conveyance.  It  was  a  through  check 
from  New  York  to  Montreal,  and  the  letters  H.  R.  & 
R.  R.  indicate,  very  clearly,  * '  Hudson  River  and  Rail- 
road,'' meaning  by  steamboat  to  Albany,  and  thence 
by  "  Saratoga  and  Rutland  line"  of  railroad  to  Mon- 
treal. And  being  used  for  the  reverse  passage,  it  sig- 
nifies the  same  routes. 

There  was  nothing  in  this  evidence  which  required 
its  submission  to  the  jury.  They  could  not  have  legit- 
imately deduced  from  it  a  special  contract  by  the 
defendants  to  carry  the  plaintiff's  baggage ;  and  a  ver- 
dict upon  it  in  the  plaintiff's  favor  would  have  been 
unsupported. 

Upon  the  whole,  I  am  unable  to  distinguish  the 
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present  from  the  former  appeal ;  and  the  decision  then 
made  must  stand. 

There  is,  however,  another  ground,  upon  which  this 
judgment  can  be  upheld,  which  is  so  far  independent 
of  the  first  ground,  that  it  becomes  a  matter  of  no 
importance  whether  the  relation  of  carrier  and  passen- 
ger existed  or  not.  For  even  assuming  the  defendants 
were  carriers  of  the  baggage,  and  had  incurred  the 
liability  of  common  carriers,  such  liability  was  changed 
into  that  of  warehousemen,  and  they  can  be  charged 
only  as  warehousemen. 

This  question  was  briefly  discussed  in  the  opinion 
of  the  court  upon  the  first  appeal.  But  as  it  did  not 
then  reC'Ciye  the  concurrence  of  a  majority  of  the  courts 
it  remains  an  open  question. 

The  facts  are  not  now  different,  although  the  appel- 
lant's  counsel  claims,  that  the  defendants'  evidence  of 
care  in  the  custody  of  the  property  should,  upon  the 
question  of  negligence,  have  gone  to  the  jury. 

It  is  not|  however,  insisted  that  there  was  any  con- 
tradiction in  the  evidence,  but  merely  that  it  was  im- 
probable  in  itself,  and  insufficient  to  show  proper  care. 

It  is  now  well  settled  that  the  liability  of  a  railway 
as  a  carrier,  ceases  upon  the  expiration  of  such  reason- 
able time  after  the  arrival  of  the  baggage  at  its  place 
of  destination,  as  will  enable  the  traveler  to  receive 
and  take  charge  of  it  (Curtis  v.  Avon,  Geneseo,  and  Mt. 
Morris  R.  R.  Co.,  49  Barb.  148 ;  Bumell  v.  N.  Y.  Cen- 
tral R.  R.  Co.,  46  If.  T.  184). 

In  the  last  case,  the  baggage  was  not  demanded  until 
two  days  after  its  arrival,  and  the  court  held  that  the 
carriers'  liability  had  ceased,  and  that  of  warehouseman 
had  attached. 

A  warehouseman  is  held  to  the  exercise  of  only 
ordinary  care.  The  non-delivery  of  the  property  is 
sufficient  to  raise  a  presumption  of  negligence,  and  the 
burden  is  then  thrown    upon  the  warehouseman,  to 
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show  that  Bofficient  ordinary  care  had  been  bestowed 
on  the  property.  If  that  is  shown,  the  warehouseman 
is  relieved  from  liability. 

In  the  recent  case  of  Coleman  v.  Livingston  (36 
SapW  Ct.  R.  33),  which  has  been  aflSrmed  by  the  court 
of  appeals  (56  N.  T.  R.  658),  the  liability  of  a ,  ware- 
houseman, and  the  rules  respecting  the  burden  of  proof, 
are  so  fully  stated  that  I  need  not  do  more  than  to  refer 

'  to  it. 

In  the  case  before  us,  by  the  omission  of  the  plaiutiff 
for  at  least  three  days  to  demand  his  baggage,  the. ilia- 

i  bility  of  the  defendants  a«  carriers  ceased.    But  they 

•  were  still  under  obligation  to  see  that  it  was  properly 
stored,  and  reasonable  care  exercised  to  prevent  injury 
or  loss,  until  it  was  called  for  (Bumell  t).  N.  Y.  Gent 

iR.  R.  Co.,  supra). 

The  question,  therefore,  is,  Was  there  any  negligmce 

■  by  the  defendant^  % 

Their  failure  to  produce  the  trunk  when  demanded, 
prvmafade  established  negligence  and  want  of  due  care. 
Did  they  remove  the  presumption  t    I  think  they 
did. 

The  evidence  shows  that  all  due,  ordinary,  aud 

^proper  care  was  bestowed  upon  the  property.  That  it 
was  not  sufficient,  was  not  the  defendants'  fault.  It  was 
placed  in  their  usual  baggage-room,  which  was  an  en- 
closed room,  in  charge  of  a  baggage-master,  to  which 
no  one  was  allowed  access,  except  in  the  presence  of 
such  master.  It  remained  in  snch  room  for  three  days, 
and  was  seen  on  the  morning,  shortly  before  the  plain- 
tiff demanded  it.  When  the  demand  was  made  it  cauld 
not  be  found. 

The  defendants  were  not  bound  to  account  for  it.  It 
was  enough  that  they  had  taken  the  usual  and  ordi- 
nary care,  and  that  the  loss  was  not  attributable  to 
their  want  of  care.  In  what  particular  manner,  or  by 
whom  it  was  taken  from  the  baggage-room,  it  -was  not 
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incaoibent  upon^the  defendants  to  show.  It  may  have 
been  feloniously  taken  by  a  stranger,  or  even  by  one 
of  the  defendants'  servants,  yet  if  the  defendants  were 
not  negligent,  such  felonious  taking  would  not  create 
«.  liability. 

The  care  which  the  evidence  shows  the  defendants 
bestowed  upon  the  plaintiff '  s  property,  was  all  which, 
under  the  circumstances,  the  law  req aired,  and  fully 
repelled  the  presumption  of  negligence. 

As  the  evidence  was  without  contradiction,  there 
was  nothing  for  the  jury,  and  the  complaint  was  prop- 
•erly  dismissed. 

In  examining  this  question,  I  have  treated  the  lia- 
bility of  the  defendants  as  not  affected  by  their  private 
Agreement  with  the  express  company,  and  have  re- 
^rded  the  latter  as,  at  most,  the  mere  agents  of  the 
defendants. 
The  judgment  should  be  affirmed. 

Sbdgwiok,  J.,  concurred. 
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KATE  A.  PECK,  Exsoutbix,  etc.,  Plaintifp  ATn> 
Bespondent,  v.  JACOB  COHENT,  Defendant 
AND  Appellant. 

L  NEW  TRIAL. 
1.  Appeal  vbox  ah  ordeb  denting  a  motion  fob  a  new  tbiai» 
kadb  at  bpboial  term  on  a  0a8e,  on  the  ground  that 

THE  VERDICT  18  NOT  SITSTAINBD  BT  THE  EVIDENCE. 

a.  In  Bach  case,  although  the  point  was  nd  raited  at  the  trial^ 
either  an  a  motion  to  ditmiss  the  eomplainty  or  by  a  requeet  far 
the  direction  of  a  verdiety  yet  it  may  be  considered  both  on  the- 
motion  and  on  the  appeal,  and  if  the  evidence  be  insnf* 
cient,  the  judgment  will  be  leversed.* 
n.  EVIDENCE,  PRESUMPTIVE. 
!•  Date.    An  inbtbxtxent  ib  pbebuiced,  in  the  absence  or  pboot 

TO  THE  CONTBABT,  TO  HAVE  BEEN  DBLIVEBED  ON  THE  DAT  OF- 

ITS  date;  e,  g,^  a  check  will  be  frebuiced  to  have  bees 

DELIVERED  ON  THE  DAT  OF  ITS  DATE. 

a.   What  not  ntffieient  to  overcome  thi$  pretumption. 
A  check  dated  October  10,  was  given  to  pay  interest  falling: 
due  September  1,  on  a  bond  and  mortgage;  the  check 
was  probably  handed  to  the  book-keeper  of  the  agent  of  the 
holder  of  the  bond  and  mortgage ;  the  book-keeper  was  not 
examined  as  a  witness  ;  the  agent  testified  that  the  Interest 
was  paid  on  September  1 ;  that  there  was  no  indalgence  or 
extension ;  that  he  received  no  check  for  the  payment  of 
interest  in  October,  that  he  had  never  seen  the  check  before- 
the  triaL    But  it  appeared  that  the  check  dated  October 
10,  was  received  Tor  the  September  interest,  and  that  the 
interest  was  not  in  fact  paid  until  that  check  was  paid.. 

Held, 
insufficient  to  establish  that  the  check  was  received  prior 
to  October  10. 

«  This  is  not  in  conflict  with  Rbwe  «•  Stevens  (84  Sup^r  Ct.  B^ 
486)  and  Oames  o.  Piatt  {Id.  861).  In  those  cases  the  motion  wa» 
made  on  the  Judge^%  minutee. 

This  case  answers  the  query  in  the  head-note  to  Oames  o.  Piatt  in. 
the  affirmative. 
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m.  GUARANTY  OP  PAYMENT  OP  BOND  AND  MORTGAGE^ 
PROVIDED  THAT  MORTGAGEE  SHALL  WITHIN  SIXTY 
DAYS  AFTER  ANY  DEFAULT  IN  PAYMENT  OP  INTEREST 
PROCEED  WITHOUT  DELAY  TO  FORECLOSE. 

1.   FOBBCLOBmUB,  WHBN  XTKNSCBSaARY. 

a.  When  it  is  not  commenced  until  after  the  premises  have  beea 
sold  under  a  decree  foreclosiog  a  prior  mortgage,  the  referee's- 
deed  delivered,  and  the  proceeds  disposed  pursuant  to  such 
decree. 
1.  LiahUitff  of  guarantor  for  cattt, 

a.  He  is  not  liable  for  the  cost  of  such  unnecessary  fore* 
closure  of  the  guaranteed  mortgage. 

Before  Monell,  Ch.  J.,  and  Sedowiok,  J. 

Decided  Deeember  6, 1875. 

Appeal  from  a  jndgmeot  and  order. 

The  action  was  npon  a  written  gnaranty  of  payment 
of  a  bond  and  mortgage,  made  by  one  Henry  Smith  to 
Ooben,  the  defendant,  and  by  him  assigned  to  the 
plaintiff's  testator.  The  assignment  contained  the  fol* 
lowing  guaranty :  '^  And  for  the  consideration  afore* 
said,  I  do  hereby  guarantee  the  payment  of  the  princi- 
pal sum  and  interest  secured  by  said  bond  and  mort- 
gage to  the  said  parties  of  the  second  part  herein,  their 
executors,  administrators,  and  assigns,  according  to 
the  terms  and  conditions  of  said  bond  and  mortgage, 
provided  the  said  parties  of  the  second  part,  or  their 
assigns,  shall,  within  sixty  days  after  any  default  in 
payment  of  interest  on  said  bond  and  mortgage,  pro* 
ceed  without  delay  to  foreclose  the  same.^' 

Subsequently,  a  prior  mortgage  upon  the  same 
premises  was  foreclosed,  and  the  premises  sold,  upon 
which  sale,  there  was  a  surplus  which  the  plaintiff 
received,  but  was  not  sufficient  to  pay  the  second 
mortgage. 

The  bond  and  mortgage  assigned  was  with  interest 
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from  March  1,  1870,  payable  Bemi-annuallyy  with  the 
usual  thirty  days'  interest  clanse. 

Upon  an  alleged  default  in  the  payment  of  in- 
terest which  became  dne  and  payable  on  September 
1,  1871,  the  plaintiff  within  sixty  days  thereafter 
commenced  an  action  for  the  foreclosure  of  said  mort- 
gage, obtained  a  judgment  therein,  and  sold  the  prem- 
ises. There  was  a  deficiency  of  one  thousand  six  hun- 
dred dollars  and  eighty  cents,  for  which  judgment 
against  Smith,  the  mortgagor,  was  entered,  execution 
issued,  and  returned  unsatisfied. 

The  principal  defense  was  that  there  had  been  a 
prior  default  in  the  payment  of  interest,  and  an  omis- 
sion of  the  plaintiff  to  commence  a  foreclosure  of  the 
mortgage,  within  sixty  days  thereafter,  which  satisfied 
the  guaranty,  and  the  question  arose  upon  the  in- 
terest which  fell  due  on  September  1,  1870,  which 
the  defendant  alleged  was  not  paid  until  October 
10,  1870.  A  brother  of  Smith,  the  mortgagor,  tes- 
tified that  he  gave  his  check  dated  October  10,  1870, 
on  that  day,  for  the  interest  due  on  September  1/  but 
it  was  claimed  by  the  plaintiff,  that  it  was  received  in 
September,  and  post  dated. 

The  question  was  submitted  to  the  jury  under  an 
instruction  from  the  court  that  if  there  was  a  default 
in  the  payment  of  the  September  interest  until  Octo- 
ber 10,  the  defendant  was  exonerated. 

The  jury  found  for  the  plaintiff. 

A  motion  for  a  new  trial  upon  a  case  was  made  at 
special  term  and  denied.  Judgmeiit  having  been 
entered,  the  defendant  appealed  from  the  judgment^ 
and  from  the  order  denying  a  motion  for  a  Hew  trial. 

Mr.  Lipmarty  for  appellant. 

Mr.  Brighty  for  respondent. 

Br  THE  OoDRT.—MoKELL,  Ch.  J. — ^Upou  the  mo- 
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tion  for  a  new  trial,  the  question  was  presented  of  the 
sufficiency  of  the  evidence,  to  sustain  the  finding  of 
the  jury,  and  upon  the  appeal  from  the  order  denying 
the  motion,  we  are  asked  to  examine  the  evidence, 
and  see  on  which  side  the  clear  weight  of  it  lies. 

The  motion  in  this  case  was  made  at  special  term, 
and  not  upon  the  minutes  of  the  court,  and  is,  there- 
fore, not  within  the  rule  stated  in  Rowe  v.  Stevens 
(34  SupW  Ct.  B.  436),  and  Carnes  «.  Piatt  (36  Id.  361). 
We  are  at  liberty,  therefore,  to  look  at  the  evidence, 
notwithstanding  no  request  to  the  court  to  direct  a  ver- 
dict was  made  at  the  trial. 

The  question  submitted  to  the  jury  was  whether 
the  interest  due  September  1,  1870,  was  paid  within 
the  thirty  days  allowed  by  the  bond,  and  the  ques- 
tion turns  on  the  plaintiff"  s  theory,  upon  whether 
the  check  of  A.  P.  Smith,  dated  October  10,  1870,  was 
a  post-dated  check,  received  before  its  date,  and  dur- 
ing September.  The  court  instructed  the  jury  if  it 
was  so  received,  and  was  received  as  payment  of  the 
September  interest,  it  was  sufficient  to  satisfy  the 
condition  of  the  guaranty. 

There  was  nothing  in  the  evidence,  I  think,  to 
warrant  any  conclusion  other  thain  that  the  A.  P. 
Smith  check  served  to  pay  the  September  interest. 
Mr.  Wandell,  who  held  the  bond  and  mortgage  t<$r  the 
plaintiff,  testified  that  the  interest,  which  fell  due  on 
September  1,  had  been  promptly  paid,  paid  on  Sep- 
tember 1,  in  money — in  cash.  He  afterwards  qualified 
this,  by  saying  it  might  have  been  paid  by  check, 
which  he  considered  cash.  This  evidence,  therefore, 
is  insufficient  to  overthrow  the  very  positive  proof, 
that  the  A.  P.  Smith  check  was  given  and  received 
for  the  September  interest,  and  leaves  the  question  of 
payment  to  be  determined  upon  whether  it  was  post 
dated,   and  received,  in   fact,  prior  to  its  date,  and 

within  the  thirty  days  after  the  interest  became  due. 
vm.— 10 
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The  only  evidence  that  the  payment  was  within  the 
thirty  days,  was  that  of  Wandell,  before  alluded  to^ 
and  which  was,  that  it  had  been  promptly  paid  on 
September  1,  by  money  or  check.  The  plaintiff 
offered  no  other  proof,  and  there  were  no  corroborating 
or  other  circumstances  to  satisfy  or  strengthen  the 
proof  that  the  payment  was  on  that  day. 

Smithy  the  drawer  of  the  check,  was  a  witness  for 
the  defendant,  and  testified  that  he  was  a  brother  of 
the  mortgagor ;  that  the  check  was  delivered  by  him 
on  the  day  it  bears  date— October  10, 1870, — ^to  either 
Peck  or  Wandell,  the  payees. 

The  check  was  endorsed  ^^  Peck  &  Wandell,  per 
Jno.  P.  ELane."  The  witness  says  he  paid  the  check 
at  the  office  of  Peck  &  Wandell  to  one  or  the  other,  in 
the  presence  of  their  book-keeper.  The  witness  had  no 
recollection  of  the  day  the  check  was  delivered,  apart 
from  the  day  of  its  date  written  upon  the  check,  look- 
ing at  which  enabled  him  to  say  it  was  delivered  on 
the  day  of  its  date. 

The  following  is  some  of  his  testimony : 

Q.  What  day  of  the  month  was  it  that  you  paid  the 
check  t 

A.  The  10th  ;  I  saw  by  the  check. 

Q.  Is  that  your  only  recollection  t 

A.  That  is  the  means  I  have — the  only  means  I 
have. 

Q.  That  is  all  the  means  you  have  I 

A.  Yes,  sir. 

Q.  You  have  no  recollection  outside  of  that  date  1 

A.  The  check  is  all  that  guides  me  to  the  date  of 
^  the  payment. 

Q.  Have  you  any  recollection  whatsoever  other 
than  that  afforded  by  this  date  on  the  check  t 

A.  That  covers  the  date,  do  you  mean  sir  I 

Q.  Yes. 

A.  I  have  not 
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Q.  Yoa  are  not  able  to  say,  then,  that  it  was  i)aid  on 
the  10th  ? 

A.  Nothing  only  from  that. 

Q.  Yoa  have  no  impression  whether  it  was  paid  on 
the  10th  in  fact,  from  recollection  t 

A.  My  impression  is — ^I  don't  know  that  I  have  any 
impression  abont  it  really  ;  I  judged — ^that  is  my  evi- 
dence— ^it  satisfies  my  mind  that  I  paid  it  then. 

Q.  That  is  not  a  precise  answer  to  my  question ;  I 
have  a  right,  aside  from  this  date,  to  know  if  you  have 
any  recollection  of  the  fact  of  paying  this  check  on 
the  10th ! 

A.  I  have  not. 

The  stump  of  the  check-book  shows  the  date  of  the 
check  October  10.  There  is  a  prior  and  three  subse- 
quent checks  of  the  same  date,  to  other  persons.  And 
one  of  October  11,  between  two  of  October  10. 

Smith,  th*e  mortgagor,  also  testified  that  he  accom- 
panied his  brother,  the  day  the  check  was  delivered,  to 
the  office  of  Peck  &  Wandell,  and  that  it  was  the  10th 
day  of  October.    This  is  some  of  his  testimony  : 

Q.  Now  state  to  the  jury  how  you  know  it  was  the 
10th  of  October  ? 

A.  I  know  it  by  the  check  and  by  the  stub  of  the 
<)heck-book ;  that  is  the  only  means  I  have  of  remem- 
bering that  day  particularly. 

Q.  You  have  no  other  recollection  of  it  whatsoever  1 

A.  No  other  recollection  ;  no,  sir. 

Wandell  on  being  recalled  said  he  had  never  seen 
the  check  until  that  day :  that  he  had  seen  A.  P. 
ISmith  at  some  time  at  his  office.    He  was  then  asked: 

Q.  Did  you  on  that  occasion  give  any  consent  to 
extend  the  time  for  the  payment  of  the  interest  due  on 
September  1,  or  did  you  give  any  indulgence  in  that 
respect  1 

A.  No,  sir.  I  never  received  any  check  for  the  pay- 
ment of  interest  in  the  month  of  October. 
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He  stated  that  Kane  had  authority  to  endorse  checks 
for  them  that  were  intended  for  deposit,  and  that  the 
check  in  question  was  endorsed  by  him  and  deposited 
to  the  credit  of  Peck  &  Wandell.  He  also  testified 
that  their  book-keeper  always  received  the  interest  and 
gave  a  receipt,  and  endorsed  it  upon  the  bond. 

It  seems  to  me  upon  all  this  evidence  that  the  jury 
was  not  authorized  to  find  that  the  check  of  October  10 
was  received  on  any  day  other  than  that  of  its  date. 
It  is  evident  that  that  check  paid  the  September  in- 
terest; and  yet  Wandell  says  he  never  saw  it,  and  never 
received  it ;  and  if  it  is  true  that,  as  he  says,  the  in- 
terest was  promptly  paid  on  September  1,  then  it  was 
twice  paid,  unless  the  October  check  was  received  on 
September  1.  But  of  that  there  is  no  proof.  Wandell 
does  not  say  so.  On  the  contrary  his  whole  testimony 
repudiates  any  such  pretense,  for  he  expressly  says 
he  "  never  granted  any  indulgence  or  any  extension  for 
the  payment  of  the  September  interest."  The  book- 
keeper, who  usually  received  the  interest,  and  who  may 
have  received  the  check,  and  who  might  have  told 
when  it  was  received,  was  not  called  as  a  witness. 

The  evidence,  therefore,  of  the  check  itself,  with  its 
date  of  October  10  unexplained,  would  he  pre^nimptive 
evidence  that  it  was  deliyered  on  the  day  of  its  date, 
which  presumption  would  need  to  be  repelled  by  plain- 
tiff, by  proof  that  it  was  post  dated.  There  is  no  such 
proof  in  the  case. 

The  corroborative  proof  is  also  strong.  The  stump 
of  the  check  and  the  testimony  of  the  two  Smiths,  the 
fair  weight  of  whose  evidence,  notwithstanding  their 
want  of  personal  recollection,  is  that  the  check  was 
delivered  on  October  10. 

Looking,  therefore,  at  all  the  evidence  and  giving 
dne  weight  to  the  fact  that  the  Smiths  had  to  refresh 
their  recollections  by  looking  at  and  being  wh(dly 
guided  by  the  date  on  the  check,  I  am  of  the  opinion 
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that  the  clear  weight  of  the  evidence  was  with  the  de- 
fendant. A  little  evidence  on  the  part  of  the  plaintifT 
might  have  caused  such  a  conflict  as  would  have  made 
it  improper  to  disturb  the  verdict.  But  she  gave  none. 
The  check,  which  was  probably  given  to  the  book- 
keeper, was  presumptively,  and  according  to  the  testi- 
mony of  the  two  Smiths,  delivered  on  the  day  of  its 
date.  This  is  not  contradicted,  except  inferentially  by 
Wandell,  who  says  the  interest  was  paid  on  September 
1,  but  he  also  says  there  was  no  indulgence  or  exten- 
sion. This  evidence  of  Wandell,  however,  is  so  incon- 
sistent with  the  uncontroverted  fact  that  the  interest 
was  not  paid  until  the  check  was  paid, — although  its 
prior  receipt  might  operate  as  a  payment  for  some 
purposes, — ^that  he  must  have  been  mistaken  in  saying 
the  interest  was  promptly  paid  on  September  1. 

The  Smiths  were  disinterested.  It  was  of  no  con- 
sequence to  them,  so  long  as  the  interest  was  paid, 
whether  it  was  paid  on  September  1  or  October  10, 
and  there  is  nothing  to  discredit  their  testimony. 

The  foreclosure  action  of  the  second  or  guaranteed 
mortgage  was  quite  unnecessary.  The  deficiency  was 
found  npon  the  foreclosure  of  the  first  mortgage,  and 
the  action  upon  the  guaranty  could  have  been  main- 
tained at  once,  without  resort  to  the  second  foreclosure. 
But  this  only  affects  the  amount  of  the  recovery, 
which  should  be  limited  to  the  deficiency  remaining 
after  the  receipt  of  the  surplus  moneys.  In  other 
words,  the  defendant  should  not  be  made  to  pay  the 
costs  of  the  second  foreclosure  suit. 

I  am  of  the  opinion  that  the  judgment  and  order 
should  be  reversed  ;  but  as  it  is  reversed  solely  on  the 
facUy  it  must  be  on  payment  of  the  costs  of  the  trial, 
in  which  event  a  new  trial  is  ordered,  but  without  costs 
of  the  appeal  to  either  party. 

Sedgwick,  J.,  concurred. 
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TJHOMAS  W.  LADD,  Plaintiff  aih)  Respokdekt, 
V.  JAMES  ARKELL  et  al.j  Defsndakts  akd 
Appellants. 

I.  FACTOR,  ACnON  BY. 

1.   SbT-OFP  OB  CODNTBB-CLAIIC,    AGAINST. 

a.  Where  a  factor  (L.)  entrusts  goods  of  his  principal  (W.)  to 
an  agent  (A.)  for  sale,  snch  agent  knowing  that  L.  was  the  fac- 
tor of  W.,  A.  can  not,  in  an  action  against  him  by  L.  to  recoyer 
the  proceeds  of  the  goods  which  had  been  sold  by  him,  tei  off 
or  counterclaim  an  individaal  indebtedness  due  from  L.  to 
him. 
U  MEASURE  OF  DAMAGES. 

1.  When  cubbbnt  bate  of  bzchanob  can  not  be  allowed. 
a.  When  one  consigns  goods  to  a  house  here,  to  be  sold  in  Eng- 
land through  their  house  there,  and  the  house  there  sells  the 
goods  at  a  certain  price  in  the  currency  of  England,  but  the 
house  here  refuses  to  pay  over  the  proceeds  in  an  action 
brought  here  by  the  consignor  against  the  house  here,  current 
rate  of  exchange  can  not  be  allowed. 
:2.  Rbdugino  the  yalue  of  a  found  btebling  into  the  cub- 
benct  of  the  united  states. 
a.  The  premium  of  gold  at  some  fixed  period  must  be  ascer- 
tained. 
1.   What  period  should  J^e  fixed, 
a.  In  actions  on  contract  the  time  when  the  debt  or 
demand  became  due  and  payable  should  be  taken. 

■8.  InTEBBST  is  allowable,  almost  as  MATTEB  OF  BIGHT,  FBOH 
TBOEB  TIME  THE  DEBT  OB  DEMAND  BECOMES  DUE;  €,  ^.,  FBOM  TEE 
TIME  OF  THE  BENDITION  OF  ACCOUNT  OF  SALE. 

4.  Application  of  db</oe  principles, 

a.  Plaintiff  in  the  case  at  bar  was  entitled  to  have  the  sterling 
pound  turned  into  gold  at  the  time  of  the  rendition  of  the  ac- 
count of  sales  at  the  rat<)  of  $4.44  to  the  pound,  then  to  hare 
the  currency  value  of  gold  at  that  time  determined,  and  to  re- 
cover the  amount  of  such  currency  value,  with  interest  thereon 
irom  that  time. 
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Before  Monsll,  Ch.  J.,  and  BsDawiOK,  J. 

Decided  Deeemi^  0,  1875. 

The  action  was  to  recover  the  value  or  proceeds  of 
a  quantity  of  beef. 

The  complaint  alleges  that  the  plaintiff  was  a  pro- 
vision broker  and  commission  merchant,  and  as  such 
delivered  to  the  defendants  the  beef  in  question,  the 
property  of  one  Wood,  then  in  the  hands  of  the  plain- 
tiff, for  sale,  and  upon  such  delivery  the  plaintiff  re- 
ceived from  the  defendants  thirty-eight  hundred  dollars 
for  the  account  of  said  Wood  ;  and  thereupon  directed 
the  defendants  to  sell  the  beef,  and  to  account  to  the 
plaintiff  for  the  proceeds.  That  the  defendants  so  re- 
ceived the  beef  from  the  plaintiff,  and  although  they 
admit  that  they  have  sold  it,  have  refused  to  account 
to  the  plaintiff  therefor,  or  to  pay  over  the  proceeds  to 
him,  and  "  have  wrongfully  converted  said  property, 
or  the  proceeds  of  the  sales  thereof,  to  their  own  use, 
to  the  damage  of  the  plaintiff  of  one  thousand  dol- 
lars." 

The  defendants  by  their  answer  allege,  that  the 
defendants  being  commission  merchants  ''received 
from  the  plaintiff  as  his  property,  and  to  be  sold  by 
the  defendants,  for  and  on  his  account  and  benefit, 
and  not  otherwise,"  the  beef  in  question. 

The  defendants  further  allege,  that  previously  the 
plaintiff  was  a  partner  in  the  firm  of  Mitchell,  Ladd  & 
Co. ;  that  said  firm  failed,  owing  the  defendants  a  large 
sum  of  money ;  that  upon  a  compromise  thereof,  said 
firm  gave  their  promissory  notes  for  a  i)ortion  thereof, 
which  are  due  and  remain  unpaid,  and  which  the  de- 
fendants claim  to  set-off  against  the  demand  of  the 
plaintiff. 

The  action  was  tried  by  the  court  and  a  jury. 

The  plaintiff   testified,   that    he    was  a  provision 
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broker,  and  the  defendants  commission  merchants  and 
shippers;  that  he  told  the  defendants  that  he  was 
holding  a  lot  of  beef  belonging  to  Wood,  which  he 
wished  plaintiff  to  dispose  of  ;  that  he  wished  to  con- 
sign it.  for  sale  to  the  defendants*  house,  on  the  other 
side  {i.  e.j  in  England),  and  they  agreed  to  make  an 
advance  on  it  of  about  half  the  value.  They  made  the 
advance  on  it,  and  it  was  consigned  to  and  shipped  by 
the  defendants. 

Upon  his  cross-examination  the  defendants  offered 
to  show  that  the  plaintiff  was,  at  the  time  of  the  con- 
signment, indebted  to  the  defendants  in  the  sum  of 
fifteen  hundred  dollars.  This  was  objected  to  and 
excluded.    The  defendants  excepted. 

An  account  of  sales  in  England  was  rendered  by 
the  defendants,  showing  a  balance  unpaid  on  the  ship- 
ment of  one  hundred  and  twenty  three  pounds  twelve 
shillings  and  ten  pence  sterling. 

The  rule  adopted  by  the  court  for  estimating  the 
value,  in  the  currency  of  the  United  States,  of  the 
English  money,  was  to  take  the  value  of  the  English 
pound,  in  gold,  at  one  hundred  and  nine — which  includ- 
ed the  current  rate  of  exchange,  nine  per  cent, — and  the 
premium  on  gold,  at  the  time  the  account  was  rend- 
ered, and  then  interest  from  that  time. 

The  defendants  objected  to  the  rule.  The  court 
overruled  the  objection,  and  the  defendants  excepted. 

No  evidence  in  chief  was  offered  by  the  defendants. 

The  defendants  moved  to  dismiss  the  complaint  on 
the  ground,  that  the  plaintiff  had  not  shown  that  he 
sustained  such  a  relation  to  the  action  as  authorized  a 
verdict  in  his  favor  in  trover,  or  for  conversion. 

Plaintiff's  counsel  said  that  the  plaintiff  did  not 
claim  to  recover  in  trover  or  conversion,  but  on  con- 
tract. 

Def  ndants'  counsel  also  moved  for  a  dismissal  of 
the  complaint,  on  the  ground  that  the  complaint  was 
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ia  trover,  or  for  conversion,  and  not  on  contract  or  for 
balance  of  account,  and  that  there  was  an  entire  failure 
of  proof  of  the  cause  of  action  alleged  in  the  com- 
plaint; also  on  the  ground  that  the  plaintiff  had  no 
cause  of  action  in  himself,  and  no  right  to  sustain  the 
action. 

That  he  had  shown  the  right  of  action  to  be  in 
Wood,  and  not  in  himself. 

He  had  not  shown  that  he  had  ever  been  in  posses- 
sion of  the  property ;  on  the  contrarj^,  it  had  been 
proved  to  have  been  in  Amelung'  s  possession,  with  the 
warehouse  receipt  for  it  in  possession  of  the  Indemnity 
Company. 

The  motion  was  denied  as  to  each  ground  severally. 

The  defendants'  counsel  excepted  severally  as  to 
each  ground  taken  by  him  on  his  motion  to  dismiss  the 
complaint. 

Tlie  court  directed  a  verdict  for  the  plaintiff. 

Defendants'  counsel  excepted  to  the  direction  so 
given. 

The  defendants  moved  for  a  new  trial,  upon  the 
minutes  of  the  court,  which  was  denied,  and  judgment 
was  thereupon  entered  upon  the  verdict. 

The  defendants  appealed  from  the  order  and  judg- 
ment. 

JR.  JB.  HnnUeyy  attorney  and  of  counsel  for  appel- 
lants, submitted  points  on  the  question  as  to  whether 
the  plaintiff  could  sue  in  his  own  name,  which  point 
was  decided  on  a  former  appeal  (87  N.  Y.  Superior 
Court  Hep.j  p.  35).  On  the  present  appeal,  he  cited 
the  following  authorities  on  this  point :  White  ».  Chou- 
teau, 10  Barb.  202  ;  Buckbee  v.  Brown,  21  Wend. 
110  ;  Grunell  v.  Smith,  10  San^.  706  ;  1  Barb.  Oh. 
Pr.  p.  39  (2d  Ed.) ;  Rowland  v.  Phalen,  1  Bosw.  43 ; 
Brown  v.  Chary,  66  Barb.  635.  He  further  urged : — 
I.  The  court  erred  in  the  rule  of  damages,  both  as  to  the 
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exchange  between  America  and  Europe,  and  in  ruling 
that  the  rule  of  damages  was  the  difference  between 
the  yalnes  of  currency  and  gold  at  the  time  of  the 
transaction,  rather  than  at  the  time  of  the  trial.  By 
such  a  rule,  the  plaintiff  is  largely  over-paid.  He  was 
only  entitled  to  gold,  or  its  equivalent,  at  the  time  of 
trial  (Kellogg  v.  Sweeney,  46  JST.  T.  291 ;  Phillips  t?. 
Dugan,  21  Ohio  St.  R.  466  ;  S.  C,  8  American 
Reports^  66 ;  Trebilcock  %.  WQson,  12  WaJl.  687 ; 
Butler  t).  Herwitz,  7*  Id.  268  ;  Dewing  %.  Sears, 
11  Id.  379). 

11.  The  court  erred  in  excluding  evidence  offered  by 
the  defendants.  It  was  proper  to  show  that  the  plaintiff 
was  indebted  to  the  defeudan  ts.  No  ground  of  obj  ection 
to  the  evidence  is  stated ;  and  unless  there  is  no  view  in 
which  it  could  be  admitted,  the  judgment  should  be  re- 
versed for  that  ground  (Wallt).  Ellis,  64  N.  T.  684). 

The  defendants  insist  on  the  objection  heretofore 
made,  that  this  is  an  action  in  tort,  not  contract,  and 
that  the  plaintiff  can  not  recover  on  the  proofs.  As 
this  point  was  before  ruled  upon,  it  is  not  now  argued. 

James  W.  OuL^er^  attorney  and  of  counsel  for  re- 
spondent 

By  the  Coxtet.— Monbll,  Ch.  J.— The  principal 
questions  in  this  case  were  determined  by  the  court 
upon  the  former  appeal  (37  Sv/j^r  Ot.  R.  36).  It  was  there 
held,  that  a  factor  can  sue  in  his  own  name.  That  the 
form  of  the  complaint,  containing  allegations  that  were 
appropriate  in  an  action  for  the  conversion  of  the  prop- 
erty, was  immaterial,  as  a  recovery  in  tort  or  on  con- 
tract, according  as  to  which  was  supported  by  the 
proof,  could  be  had. 

Those  questions  are,  therefore,  not  open  for  review. 
Upon  the  second  trial,  the  defendants  attempted 
to  prove  their  set-off  against  the  plaintiff,  and  the 
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ooart,  very  correctly,  as  we  think,  refused  to  admit  the 
proof. 

The  evidence  was  uncontradicted,  that  the  plaintiff 
was  the  mere  factor  of  Wood,  the  owner  of  the  prop- 
erty ;  and  that  the  defendants  were  so  informed  by  the 
plaintiff  before  and  at  the  time  the  consignment  was 
made.  Such  proof  effectually  shut  off  all  right  of  set- 
off against  the  plaintiff. 

The  same  evidence  sufficiently  established,  under 
the  decision  upon  the  former  appeal,  that  the  plaintiff 
could  recover,  without  regard  to  the  allegations  in  his 
complaint. 

Such  allegations  were  held  to  be  sufficient,  either 
upon  contract  or  for  conversion ;  and  it  was  for  the 
court  to  determine  upon  the  trial  whether  a  cause  of 
action,  without  regard  to  its  form,  had  been  made  out 

•There  can  not  be  a  doubt,  therefore,  that  upon  the* 
uncontradicted  evidence,  the  plaintiff  was  entitled  to 
a  verdict  for  the  balance  of  sales  remaining  unpaid. 

The  motion  to  dismiss  the  complaint  was,  there- 
fore, properly  denied. 

The  objection  to  the  mode  of  ascertaining  the  dam- 
ages presents  a  question  upon  which  there  is  some 
conflict  of  decision. 

The  witnesses  who  estimated  the  value  in  the  cur- 
rency of  the  United  States,  added  the  current  rate  of 
exchange  on  London. 

In  Martin  v.  Franklyn  (4  J.  R.  124),  and  Scofield  v. 
Day  (20  Id.  102),  the  supreme  court  held,  that  thenar 
and  not  the  rate  of  exchange  was  recoverable.  In  the 
first  case  the  action  was  to  recover  a  debt  contracted 
in  England  and  payable  in  sterling*  and  in  the  other 
case  it  was  upon  a  promissory  note,  made  in  Oanada 
and  payable  in  England. 

These  decisions  have  not  been  reversed  in  this  state, 
but  have  several  times  been  cited,  and,  as  I  think,  suffi- 
ciently approved,  to  make  them  binding  upon  this 


156  LADD  9.  ARKELL. 


Opinion  of  the  Court,  by  Monell,  Oh.  J, 


court  (see  Wilson  v.  Morgau,  4  Hobi.  73 ;  Schermer- 
hom  V.  Am.  Life  Ins.  Oo.,  14  Barb.  156 ;  Curtis  v. 
Leavitt,  16  N.  T.  88;  Rice  v.  Ontario  Steamb't  Co., 
66  Barb.  388). 

In  Oliver  Lee  &  Co.  Bk.  v.  Walbridge  (19  N.  Y. 
136),  the  action  was  upon  a  promissory  note  discounted 
by  the  plaintiff's  bank.  The  defense  was  usury  ;  and 
it  was  alleged  that  in  addition  to  deducting  the  inter- 
est, the  bank  had  also  deducted  the  current  rate  of 
exchange  on  New  York. 

Judge  CoMRTocK,  after  alluding  to  the  rule  that  the 
holder  of  a  foreign  bill  is  entitled,  upon  its  dishonor, 
to  recover  the  amount  of  exchange  according  to  the 
prevailing  rate,  and  that  this  is  a  general  principle  of 
commercial  law  in  reference  to  foreign  bills,  as  well 
as  a  regulation  by  the  statutes  of  many  of  the  states, 
•says:  "It  can  scarcely  be  said,  however,  that  these 
doctrines  form  a  part  of  the  law  merchant  in  regard  to 
promissory  notes  and  commercial  balances  of  account, 
althongh  due  and  payable  in  a  state  or  country  different 
from  that  where  the  debtor  resides,  and  where  the  obli- 
gation is  sought  to  be  enforced.  On  the  coidrary^  in 
this  state,  and  in  Massachusetts,  it  has  been  distinctly 
held  that  such  debts  are  to  be  paid  according  to  the 
par  of  exchange,  and  that  the  creditor  is  not  entitled 
to  any  compensation  for  the  difference  of  exchange 
between  the  country  where  the  suit  is  brought,  and  the 
country  where  the  debt  was  payable."  And  he  refers 
to  Martin  v.  Pranklyn,  and  Schofield  v.  Day  {supra)j 
and  to  Adams  v.  Cordis  (8  Pick.  260).  But  he  says, 
**  The  opposite  doctrine  was,  however,  held  in  the  fed- 
eral circuit  courts,  by  Justices  Stoky  and  Washing- 
ton" (Smith  V.  Shaw,  2  Wa^h.  C.  Ct.  168 ;  Grant  v. 
Healey,  3  Sumn.  623). 

Swanson  o.  Cooke  (45  Barb.  574)  was  an  action  upon 
a  judgment  recovered  in  a  British  province,  and  the  rule 
of  the  par  of  exchange  was  adopted.    Ikgbaham,  J., 
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says:  "  If  the  debt  is  for  so  many  pounds  sterling,  the 
recovery  can  only  be  for  that  sum  converted  into  dollars, 
at  the  rate  which  the  pound  sterling  bears  to  a  dollar, 
without  any  regard  to  the  rate  of  exchange  between 
the  two  countries.  ** 

In  Schermerhom  v.  Am.  Life  Ins.  Co.  (supra)^  the 
defendant  had  issued  certificates  payable  in  London  in 
pounds  sterling,  and  the  court  say  (p.  157)  :  *'  A 
pound  sterling  could  be  paid  here^  unless  due  on  a  dis- 
honored bill  of  exchange,  by  $4.44,  in  our  currency ^^^ 
.  *.  .  and  that  the  cases  of  Martin  v.  Franklyn,  and 
Schofield  V.  Day,  were  direct  authorities  to  show,  that 
in  this  state  the  holders  would  recover  no  more  than 
the  value  of  the  certificates  at  the  rate  of  $4.44  to  the 
pound  sterling,  and  the  interest  thereon.  And  he  says 
the  decisions  were  quoted  with  approbation,  and 
adopted  by  the  supreme  court  of  Massachusetts  (8 
Pick.  267). 

In  the  last  case  (Schermerhom  v.  Am.  Life  Ins.  Co.) 
a  distinction,  justified,  perhaps,  by  the  cases  in  the 
Federal  courts,  may  be  said  to  have  been  drawn  be- 
tween debts  payable  here^  and  such  as  by  the  terms  of 
the  contract  are  payable  in  a  foreign  country^  although 
in  that  case  the  certificates  were  payable  in  London. 

This  distinction  is  clearly  indicated  in  the  two  cases 
in  the  Federal  courts,  already  cited,  where  Judge 
Washington,  in  one  of  them,  says :  **  I  take  the  gen- 
eral doctrine  to  be  clear,  that  whenever  a  debt  is  made 
payable  in  one  country^  and  it  is  afterwards  sued  for 
in  another  country,  the  creditor  is  entitled  to  receive 
the  full  sum  necessary  to  replace  the  money  in  the 
country  where  it  ought  to  have  heen  paid.^^  And  the 
«ame  distinction  is  recognized  by  Mr.  Justice  Stoet, 
in  his  Conflict  of  Laws,  §§  308,  309,  310,  311 ,  &c. 

In  this  case,  the  goods  were  delivered  to  the  defend- 
ants in  the  city  of  New  York,  and  by  them  forwarded 
to  their  branch  house  in  England,  for  sale.  An  account 
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of  sales,  in  sterling  money,  was  rendered  to  the  de- 
fendants here^  and  it  forms  the  basis  of  the  damages 
which  the  plaintiff  is  entitled  to  recover. 

The  contract  was  made,  and  the  debt  was  incurred^ 
in  this  city.  It  was  not  incurred  in  England,  and  is 
not  in  any  event  payable  there.  And  the  debt  or  the 
judgment  upon  it,  when  paid,  will  not  be,  or  have  to 
be,  transmitted  to  London,  but  will  be  retained  here 
always.  It  is  not,  therefore,  a  case  where,  as  was  said 
in  Grant  v.  Healy  {$upra\  the  creditor  is  entitled  Jto 
receive  the  full  sum  necessary  to  replace  the  money  in 
the  country  where  it  ought  to  have  been  paid.  And 
the  error  of  the  witnesses,  doubtless,  was  in  the  theory 
that  the  money  was  not  in  New  York,  but  in  London,^ 
and  had  to  be  collected  through  or  by  a  bill  of  ex- 
change, or  when  collected  here,  had  to  be  transmitted 
to  London  ;  neither  is  the  case.  The  money  remains 
here,  paying  a  debt*due  upon  a  contract  made  here  and 
not  elsewhere. 

The  only  decision  in  this  state  adverse  to  the  rule  aa 
stated  in  the  two  early  cases  of  Martin  d.  Franklyn^ 
and  Schofield  v.  Day  (supra),  is  Ginteman  v.  Davis  {3 
Daly^  120),  where  the  common  pleas  of  this  city  held 
the  rale  of  exchange  was  recoverable  upon  a  Britisb 
bill  drawn  on  the  defendant  and  accepted  here.  But  I 
think  that  decision  should  not  be  followed,  for  the 
reasons  already  stated.  The  two  cases  referred  to, 
have  not  only  not  been  reversed,  but  have,  as  has  been 
seen,  repeatedly  been  recognized  in  this  slate  as  laying 
down  the  law  correctly.  Besides,  the  supreme  court 
of  this  district,  in  a  case  between  the  same  parties, 
cited  in  a  note  to  Swansqn  t).  Cooke  {supra\  decid«id 
the  other  way,  and  held  that  upon  a  bill  drawn  abroad 
and  made  payable  here,  the  holder  could  only  recover 
the  amount  named  in  the  bill,  without  exchange. 

In  reducing  the  value  in  coin  of  a  sterling  pound  • 
into  the  currency  of  the  United  States,  the  premium 
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for  gold  at  some  fixed  period  must  be  ascertained,  and 
to  fix  sncb  period  in  this  case  is  not  without  difficnlty^ 
and  it  is  important  owing  to  the  lavge  fluctuations  in 
the  premium,  at  different  times. 

At  the  trial  the  period  was  fixed  at  the  time  the  ac- 
count of  sales  was  rendered  and  when  the  debt  became 
due  and  payable. 

In  the  cases  arising  under  the  legal-tender  act  of 
congress,  when  the  contracts  were  payable  in  gold 
coin,  the  judgments  were  for  the  amount  in  coin 
(Kellogg  V.  Sweeny,  46  If.  7.  H.  291;  Philips  v. 
Dngan,  21  Ohio^  466;  Butler  v.  Herwitz,  7  Wallace, 
2«58),  which  judgments  could,  of  course,  be  satisfied 
by  gold  coin,  purchased  at  the  rate  of  premium 
existing  at  the  time  of  payment,  thus  making  a  loss  to 
the  creditor  of  any  larger  premium,  which  might  have 
existed  at  the  time  the  contract  matured. 

But  in  this  case  the  Judgment  could  not  be  in  coin, 
hot  must  be  in  the  lawful  money  of  the  United  States, 
and  whatever  the  decisions  may  be  in  respect  to  con- 
tracts payable  in  coin,  a  judgment  for  a  certain  number 
of  dollars,  can  be  satisfied  by  payment  in  the  legal 
tender  notes  of  the  country  (Wilson  v.  Morgan,  4  BobL 
58). 

If  the  action  could  be  maintained  as  an  action  for 
the  conversion  of  the  property,  then  it  would  have 
been  proper,  probably,  to  have  allowed  the  highest 
value  of  gold,  at  any  time  after  the  conversion,  to 
form  the  basis  of  converting  the  gold  into  currency 
as  the  damages  (Baker  v.  Brake,  63  N.  7.  R.  211). 
But  this  is  an  action  upon  contract,  upon  which  the 
plaintiff  almost,  it  may  be  said,  as  an  absolute  right,  is 
entitled  to  recover  interest  as  damages,  from  the  time 
the  debt  became  due,  which  in  this  case  was  at  least 
on  June  2,  1866,  when  the  defendants  rendered  their 
account  of  sales. 

In  Baker  v.  Drake,  supra^  the  court  states  the 
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rule  of  damages  thus  broadly :  "  The  rule  of  damages 
should  not  depend  upon  the  form  of  action.  In  cml 
actions  the  law  awards  to  the  party  injured  a  just  in- 
demnity for  the  wrong  which  has  been  done  Kim,  and 
no  more,  whether  the  action  be  in  contract  or  tort 
Except  in  those  special  cases  where  punitory  damages 
are  allowed,  the  inquiry  must  always  be,  what  is  an 
adequate  indemnity  to  the  party  injured  ;  and  the 
answer  to  that  inquiry  can  not  be  affected  by  the  form 
of  the  action  in  which  he  seeks  his  remedy." 

The  plaintiff  was  entitled  to  payment  on  the  day 
the  debt  was  due.  Had  it  been  paid  on  that  day,  the 
amount  or  value  of  the  sterling  pound  would  have 
been  ascertained  at  the  then  current  rate  of  gold,  and  I 
can  see  no  reason  why  the  plaintiff  may  not  claim  that 
it  shall  be  so  estimated  now.  In  no  other  way  would 
he  be  adequately  indemnified. 

In  sales  of  personal  property  a  vendee  who  sues  for 
a  non- delivery,  may  recover  the  increased  value  which 
may  have  taken  place  at  any  time  intermediate  the 
purchase  and  bringing  the  action  (2  Pars,  on  Con.  480). 
This,  of  coarse,  includes  the  value  of  the  property  at 
the  time  of  sale. 

So,  in  a  written  promise  to  pay  in  specified  goods 
the  rule  of  damages,  it  seems,  is  the  price  at  the  time 
of  the  breach  (2  Pars,  on  Con,  490). 

In  analogy  to  these  cases,  and  upon  the  same  prin- 
ciple, the  plaintiff  in  this  case  was  entitled  to  have  the 
sterling  pound  turned  into  gold  at  the  time  the  debt 
became  due;  and  the  currency  value  of  gold  at  that 
time,  and  interest  thereon,  is  the  correct  measure  of 
damages. 

As  the  only  error  was  in  adding  the  exchange,  that 
can  be  deducted  from  the  recovery  without  sending  the 
case  back  for  a  new  trial,  as  there  is  enough  in  the  evi- 
dence to  enable  us  to  correctly  state  the  amount. 

Th<  damages  for  which  judgment  should  have  been 
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entered  are  twelve  handred  and  six  dollars  and  thirteen 
cents. 

The  jndgment  mnst  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the 
event,  unless  the  plaintiff  elects  to  deduct  from  the 
judgment  the  sum  of  one  hundred  and  two  dollars 
and  ninety-one  cents,  when  the  judgment  as  reduced 
should -be  affirmed,  with  costs. 


Sedgwick,  J.,  concurred* 


HENRY  WEHLE,  PijAintipf  and  Appellant,  v. 
THE  BOWERY  SAVINGS  BANK,  Defendant 
AND  Respondent. 

L    JUDGMENT,   VACATING. 

1.   DiSCRBTIOIfABT. 

a.  So  far  as  that  an  order  of  racator  will  not  be  reyersed  onleBs 
there  was  an  unmuttJcable  abuse  of  discretion. 
1.  What  does  not  show  such  abuse. 

iL   substitution  of  party  defendant. 

1.  Costs. 
a.  When  the  order  of  substitution  gives  the  defendant  the  costs 
of  action,  he  is  entitled  to  such  costs  as  the  Code  prescribes. 
1.  The  question  as  to  whether  the  order  should  have  given 
costs  can  be  raised  only  on  appeal  from  the  order  itseff. 

Before  Monbll,  Ch.  J.,  and  Sedgwiok,  J. 

Deeided  December  6,  1875. 
THi. — 11 
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Appeal  from  an  order  yacating  a  judgment^  and 
from  an  order  aflSrming  a  taxation  of  costs. 

The  defendant  on  March  12,  1876,  made  a  motion 
for  the  substitution  in  its  place  as  defendant  of  one 
Peter  Weis.  The  motion  was  decided  on  the  15th, 
and  was  granted.  On  the  17th  plaintiff  obtained  an 
order  requiring  the  defendant  to  show  cause^.on  the 
18th,  why  the  motion  should  not  be  re-argued.  On  the 
19th  the  motion  for  a  re-argument  was  denied  with  ten 
dollars  costs  of  motion,  and  an  order  to  that  effect  was 
entered  on  that  day.  On  March  20th  both  defendant  and 
plaintiff  handed  up  orders  proposed  by  them  respec- 
tively to  be  entered  on  the  decision  of  the  motion  for 
substitution.  On  the  22Qd  the  judge  settled  the  order^ 
and  the  same  was  entered  on  that  day.  The  order  as 
thus  settled,  bore  date  in  its  caption  as  of  March  12th 
(the  date  of  the  argument  of  the  motion),  and  ordered 
that  the  said  Peter  Weis  be  substituted  as  defendant 
in  this  action  in  place  of  the  Bowery  Savings  Bank» 
and  that  the  said  The  Bowery  Savings  Bank  deposit 
the  amount  claimed  in  the  summons  herein,  less  its 
costs  herein  to  be  taxed  by  the  clerk  of  this  court,  in 
United  States  Trust  Company,  and  that  the  said  The 
Bowery  Savings  Bank  be  and  it  hereby  is  discharged 
from  all  liability  to  either  party ;  and  that  the  said 
Peter  Weis  have  twenty  days  after  the  service  of  the 
order  within  which  to  plead,  and  that  the  prevailing 
party  recover  the  above  costs. 

This  order  was  not  served  on  plaintiff's  attorney 
untit  April  2,  1875.  On  the  23rd  of  March,  after  the 
entry  of  said  order,  dated  March  12th,  but  before  its 
service  on  the  plaintiff's  attorney,  plaintiff's  attorney 
entered  judgment  by  default  against  defendant.  The 
judgment  roll  contained,  so  far  as  the  appeal  book  shows^ 
no  proof  of  the  service  of  the  summons  and  complaint 
on  the  defendant,  and  the  onlv  proof  contained  therein 


WEHLE  V.  BOWEBY  SAVINGS  BANK.  163 


Opmion  of  the  Court,  by  Mohbll,  Ch.  J. 


of  the  defendant's  time  to  answer  having  expired,  and 

of  no  answer  having  been  served,  was  this : 

"City  and  County  of  New  York, 

in  the  above  action,  being  duly  sworn,  says  that  no 

answer  or  demurrer  has  been  received  or  served  in 

oiirsuance  of  the  requirement  of  the  summons  in  said 

action. 

Sworn  to  before  me,  this  28d  .  ^.g^g  GOLDZIER. 
day  of  March,  1875.  ) 

HSNBY  FUEHREB, 

Notary  Pvhlic^ 

Kings  County." 

On  April  5th,  1875,  the  deposit  required  by  said 
order  dated  March  12th,  was  made. 

On  April  6, 1876,  defendant  taxed  its  costs  under  said 
order  dated  March  12th,  and  the  order  denying  the  mo- 
tion for  re-argument.  The  costs  as  taxed  were,  twenty- 
five  dollars  for  costs  before  notice  of  trial,  and  ten 
dollars  costs  given  by  the  order  denying  the  motion 
for  a  re-argument. 

Plaintiff  moved  for  a  re- taxation,  which  was  denied, 
and  from  the  order  entered  on  such  denial  he  appeals. 

On  April  8th  defendant  noticed  a  motion  to  set 
aside  the  judgment  entered  March  23d,  specifying  in 
the  notice  various  grounds  of  irregularity.  The  mo- 
tion was  granted,  and  from  the  order  entered  thereon 
the  plaintiff  appeals. 

Simon  SuUan^  attorney,  and  Henry  Wehle  of 
counsel  for  appellant. 

Norwood  A  CoggesTiaUy  attorneys  and  of  counsel 
for  respondent. 

By  the  Court.— Monell,  Ch.  J.— Apart  from  the 
irregularities  in  the  entry  of  judgment  in  this  case,  of 
'which  there  are  several,  the  power  of  the  court  to  va- 
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cate  a  jadgment  is  so  far  discretionary,  that  it  mast  be 
a  case  of  unmistakable  abuse  of  such  discretion  that 
will  lead  the  appellate  court  to  reverse  an  order  setting 
the  judgment  aside. 

No  snch  abuse  of  the  power  appears  in  this  case. 

The  order  should  be  affirmed,  with  costs. 

In  respect  to  the  appeal  from  the  taxation  of  the  de- 
fendant's costs  upon  the  order  substitnting  Weis  as 
defendant,  the  only  question  is  as  to  the  items  taxed. 
The  order  does  not  appear  to  have  been  appealed  from, 
and  as  it  gives  to  the  Bowery  Savings  Bank  its  costs  in 
the  action,  to  be  taxed,  we  are,  as  the  court  below  was, 
conclnded  by  it,  and  can  not  inquire  whether  they 
should  have  had  costs  or  otherwise. 

The  item  of  twenty-five  dollars  before  notice  of  trial, 
is  the  fee  prescribed  by  the  Code,  and  the  ten  dollars 
costs  of  opposing  motion  for  a  re-argument,  was  given 
by  the  order  denying  the  motion. 

The  decision  below  was  correct,  and  the  order 
should  be  affirmed,  with  costs. 

Sedgwiok,  J.,  concurred. 
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JAMES  V.  SCHENCK,  Subvivok,  &c.,  PLAmTiFF 
AND  Respondent,  v.  THE  MAYOR,  &c.,  OF  THE 
CITY  OF  NEW  YORK,  Defendant  and  Appel- 
lant. 

L  MUNICIPAL  CORPORATIONS. 

1.   SUPBBYISOBS  OF   THE  COTnTTY  OF  NbW  YOBK. 

a.  County  JaUSj  power  as  to  furnishing, 
1.  Has  power  to  provide  suitable  famitare,  snch  as  bedsteads, 
mattresses,  and  bedding. 
1.  Ludlow  Street  Jail  is  the  connty  jail  of  the  county  of 
New  York. 

Before  Monell,  Oh.  J.,  and  Sedgwick^  J. 

Decided  December  6, 1875. 

The  action  was  to  recover  for  merchandise  sold  and 
delivered.  The  action  was  tried  by  a  referee,  who 
found  the  following  facts  : 

That  between  September  21,  1869,  and  Decem- 
ber 9,  1871,  the  firm  of  Schenck  &  Ryan  sold 
to  the  then  existing  Board  of  Saperyisors  of  the 
county  of  New  York,  and  that  said  Board  of 
Supervisors  purchased  of  said  firm,  certain  goods, 
wares,  and  merchandise,  consisting  of  bedsteads, 
mattresses,  and  bedding.  That  said  goods,  wares, 
and  merchandise  were,  by  the  directions  of  said 
Board  of  Supervisors,  delivered  by  said  firm  at  the 
county  jail  of  said  county  of  New  York.  That  said 
goods,  wares,  and  merchandise  were  reasonably  worth 
the  sum  of  two  thousand  eight  hundred  and  ninety- 
eight  -^  dollars.  That  no  part  of  said  sum  of  two 
thousand  eight  hundred  and  ninety-eight  -^  dollars 


^ 
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has  been  paid  to  said  fimii  nor  to  anyone  for  or  on 
their  behalf. 

The  referee  gave  judgment  for  the  plaintifl^  and  the 
defendant  appealed. 

Wm.  O.  Whitney^  counsel  to  the  corporation,  and 
James  O.  Carter^  of  counsel  for  appellant,  submitted 
a  fall  and  exhaustive  brief,  claiming,  among  other 
things,  that  the  Ludlow  street  jail  was  not  a  county 
jail,  and  that  the  county  was  not  bound  to  support  or 
provide  beds  and  bedding  for  the  prisoners  there  con- 
fined. 

A.  C.  AH.  EUiSy  attorneys,  and  Adam  fi.  EUis^ 
of  counsel  for  respondents,  submitted  an  elaborate 
brief. 

By  the  Court. — Monell,  Ch.  J. — ^The  liability  of 
the  city  of  New  York  in  this  action,  depends  solely 
upon  the  liability  of  the  county  prior  to  the  passage  of 
the  consolidation  act  (chapter  304,  of  Laws  of  1874), 
and  the  question  is,  Had  the  supervisors  of  the  county 
authority  to  make  the  purchase  1  , 

By  statute,  the  jails  of  counties  generally  are  put 
into  the  custody  of  the  sheriffs  (1  R.  8.  380,  §  75),  and 
especially  the  jail  in  the  city  of  New  York,  used  for 
the  confinement  of  persons  committed  on  civil  process 
only,  is  confided  to  the  sheriff  of  that  county  {Ibid.), 
And  by  another  statute,  the  building  used  as  such  jail 
is  designated  as  the  jail  of  the  city  and  county  of  New 
York,  for  the  confinement  of  such  persons  (2  Ji.  8.  446^ 
§  12),  It  is  made  the  duty  of  the  supervisors  of  coun- 
ties, other  than  New  York,  to  cause  court-houses  and 
jails,  poor-houses,  clerks'  and  surrogates'  offices,  and 
other  public  buildings  of  their  respective  counties,  to 
be  erected  (Laws  0/^1849,  ch.  194),  yet  there  is  no  pro- 
vii^ion  or  express  authority  to  do  more  than  to  cause 
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the  erection  of  such  buildings,  except  in  respect  to 
court-honses,  where  provision'  is  made  for  famishing 
fael,  lights,  &c.  {Code,  §  28). 

There  is  no  express  provision,  that  I  am  aware  of, 
from  which  the  supervisors  of  a  county  can  derive  an 
authority  to  do  more,  in  respect  to  a  county  jail  or 
other  county  buildings,  with  the  exception  referred  to, 
than  to  cause  their  erection.  Their  aathority,  there- 
fore, to  furnish  and  maintain  such  buildings  must  be 
derived,  if  found  at  all,  from  the  incidental  powers 
given  to  them. 

Among  the  general  powers  given  to  boards  of 
supervisors  (1  H.  S.  864,  §  1),  is  (sub.  4)  to  make  such 
orders  for  the  disposition,  regulation  or  Tise  of  the  cor- 
porate property  of  the  county,  as  may  be  deemed  con- 
dacive  to  the  interests  of  its  inhabitants ;  and  while 
confining  such  powers  to  such  as  are  enumerated,  they 
are  given  all  such  other  and  further  powers  ''  as  shall 
be  necessary  to  the  exercise  of  those  so  enumerated*' 
{Id.  §  2).  And  further  {Id.  367,  §  4,  sub.  1),  to  make 
such  orders  concerning  the  corporate  property  of  the 
county,  as  they  may  deem  easpedient. 

The  supervisors  of  the  county  of  New  York — 
whether  consisting  of  the  mayor,  recorder  and  alder- 
men, or  of  a  separate  body,  is  immaterial — have  vested 
in  them  all  the  powers  and  duties  which  attach  to  the 
office  by  the  laws  of  the  state  (1  R.  8.  368,  §  17). 

The  statutes  referred  to,  confer,  it  appears  to  me,  all 
requisite  authority,  as  included  in  and  incidental  to 
the  general  power,  to  supply  all  public  buildings  with 
all  things  required  for  their  comfortable  and  conve- 
nient use. 

Tlius  desks  and  chairs  in  a  court  room — not  enum- 
erated in  the  statute  {Code^  %  28) — doors,  locks,  and 
fuel,  in  a  jail ;  the  necessary  furniture  for  a  county 
poor-house  and  the  like,  come  within  the  powers  neces- 
sary to  the  exercise  of  those  which  are  enumerated. 
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A  like  power,  is,  I  think,  incidental  to  the  super- 
visors, who  have  power  to  make  such  orders  concern- 
ing the  property  of  the  county,  as  they  may  deem 
expf»dient. 

It  is  not  suggested  in  this  case  that  the  articles  for- 
niahed  to  the  county  jail,  were  purchased  at  an  unrea- 
sonable price.  The  defense  on  the  part  of  the  city,  is 
upon  the  ground,  chiefly,  that  the  debt  incurred  was 
not  a  county  charge,  which  included  the  objection 
that  the  articles  were  not  necessaryj  and,  therefore, 
that  the  supervisors  were  not  bound  to  furnish  them. 

If  I  have  shown,  as  I  think  I  have,  that  the  pur- 
chase was  within  the  general  powers  of  the  super- 
visors, or  within  powers  incidental  to  such  general 
powers,  I  think  I  need  not  occupy  much  time  in  dis- 
posing of  the  other  question.  To  claim  that  beds  and 
bedsteads  and  bedding  are  not  suitable  and  proper,  if 
not,  indeed,  necessary,  for  persons  confined  in  a 
dehiors*  jailj  who  have  committed  no  crime,  and  es- 
pecially of  witnesses  detained  to  give  testimony,  is 
inconsistent  with  the  humanitarianism  of  the  present 
time,  if  not  a  return  to  the  rigor  of  the  old  law,  when 
a  poor  defendant  was  dealt  with  more  as  a  criminal 
than  as  an  unfortunate  debtor. 

I  think  the  judgment  should  be  aflSrmed. 

Sedgwick,  J.,  concurred. 
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EDWIN   L.   BUTTERFIELD,    Plajntifp,  v.  WIL- 
LIAM RADDE,  Defendant. 
SELCHOW,   Plaintiff,   v.   RADDE,   Defendant. 

I.  RE-ARGUMENT. 

1,  What  not  bufficibkt  ground  fob. 

a.  That  after  the  affirmance  by  the  general  term  of  a  judgment 
in  favor  of  plain tifE,  the  court  of  appeaUy  without  writing  any 
opinion^  or  amgning  any  reason  therefor,  has  reversed  a  judgment 
in  favor  of  a  different  plaintiff  in  another  action  against  the  same 
defendant,  involving  the  same  facts  and  dependent  on  the  same  law 
as  the  action  in  which  the  re-argument  is  songht,  involves  and 
depends  on,  does  not  furnish  sufficient  ground  to  call  for  a  re- 
argument  on  defendant's  application. 

2.  Stipitlation  as  to  several  pendino  oaubbs. 
a.  Effect  of 

A  stipulation  that  the  verdict  to  be  rendered  in  a  cause  on 

trisd  shall  control  and  be  conclusive  in  certain  other  causes, 

,      aod  that  judgment  be  entered  in  such  other  causes  accordingly^ 

and  that  the  same  evidence,  ruling,  exceptions,  and  charges, 

shall  be  considered  as  Inserted  in  such  other  cases  as  are  in  the 

^use  on  trial,  and  shall  be  as  of  record  in  all  the  causes,  in 

terms  applies  to  the  trial  only,  and  its  force  and  effect  is  spent 

with  the  verdict. 

Therefore  thsfact  that  the  judgment  entered  on  a  verdict  for 

plaintiff  in  one  of  the  causes  mentioned  in  the  stipulation 

has  been  reversed  in  the  court  of  appeals,  does  not  of 

itsdf  entitle  the  defendants  in  the  other  actions  to  a  reversal 

of  the  judgments,  and  eonsequenUy  not  to  a  re-argument. 

But 
the  spirit  and  intent  of  the  stipulation,  was  substantially 
that  the  untried  actions  should  abide  the  event  of  the  one 
which  was  tried,  and  therefore  under  it  the  defendants  lit 
those  actions  are  fairly  entitled  to  obtain  the  benefit  of  the 
decision  of  the  higher  court  in  the  case  which  has  been 
decided  there,  and  as  on  a  re-argument  they  may  satisfy 
the  court  that  its  former  decision  has  been  reversed,  or  is 
incorrect,  and  thus  get  the  benefit  of  the  decisiou  of  the 
higher  court,  a  re^rgum/ent  should  he  granted. 
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Statement  of  the  Case. 


Before  Mokell,  Ch.  J.,  and  Sedgwick,  J. 

Decided  December  6,  1875. 

t 

Motions  for  a  re-argument  of  an  appeal. 

There  were  three  cases  pending  against  the  same 
defendant,  involving  precisely  the  same  questions  of 
law  and  fact.  AH  the  cases  being  at  issue  and  ready 
for  trial,  the  attorneys  made  the  following  stipula- 
tion : 

*' Edwin  L.  Butterfield  against  William  Radde." 
It  is  hereby  stipulated  and  agreed  by  the  respective 
attorneys,  that  the  verdict  to  be  rendered  in  this  cause 
now  on  trial  .  .  shall  control  and  be  conclusive  in  the 
two  following  cases  .  .  involving  the  same  questions, 
to  wit:  **Mallory  v.  The  same  defendant,  and  Selchow 
t).  The  same  defendant ;  and  that  judgment  be  entered 
accordingly ;  and  that  the  same  evidence,  rulings,  ex- 
ceptions, and  charges  shall  be  considered  as  inserted  in 
the  same  two  cases  as  are  in  the  above  entitled  cause, 
and  shall  be  as  of  the  record  in  all  three  of  these  causes 
against  Badde." 

The  trial  of  the  Butterfield  suit  resulted  in  a  ver- 
dict for  the  plaintiflf;  whereupon,  under  the  stipula- 
tion, judgments  were  entered  in  the  three  suits  respec- 
tively, for  the  plaintiffs  therein.  Appeals  were 
separately  taken  from  the  judgments  to  the  general 
term  of  this  court,  where  all  the  judgments  were 
affirmed.  An  appeal  was  thereupon  taken  in  the 
Mallory  case,  to  the  court  of  appeals — the  other  two 
judgments  being  under  five  hundred  dollars,  peimis- 
sion  to  appeal  was  refused — and  in  that  court  the 
judgments  of  the  general  and  special  term  of  this 
court  were  reversed.  In  the  meanwhile,  the  two  judg- 
ments not  appealed  from,  were  collected  by  the  plain- 
tiffs therein. 
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No  opinion  was  written  in  the  court  of  appeals,  nor 
is  it  known  npon  what  ground  or  grounds  the  judg- 
ments were  reversed.  The  attorney  opposing  this  mo- 
tion, however,  stated  in  his  afSdavit,  that  the  clerk  of 
the  court  of  appeals  informed  him  *'  that  there  was  a 
dissenting  opinion  concurred  in  by  three  judges,  and 
no  prevailing  opinion,  but  finally  it  was  announced 
that  there  would  be  no  opinion  at  all."  This  is  not 
denied. 

D.  C.  CalviTij  for  the  motion. 

(7.  3f.  Earle^  opposed. 

By  the  Coubt.— Monbll,  Ch.  J.— The  stipulation 
made  by  the  attorneys,  in  tsrmSy  applied  to  the  trial 
of  the  actions  only.  After  verdict  separate  judgments 
were  to  be  entered,  and  thereafter  separate  proceed- 
ings were  to  be  had.  Accordingly,  separate  appeals 
were  taken  to  the  general  term,  where  separate  judg- 
ments of  aflSrmance  were  entered. 

There  is  nothing,  therefore,  in  the  expressed  terms 
of  the  stipulation — the  oflSce  and  effect  of  which  was 
spent  with  the  verdict — which  can  add  force  to  the 
plaintiff's  motion. 

These  motions  are  addressed  to  the  sound  discretion 
of  the  court.    They  can  not  be  claimed  as  a  right. 

One  of  the  grounds  upon  which  the  motion  is  some- 
times granted  is,  that  since  the  decision,  the  court  of 
appeals  has  decided  adversely  to  this  court,  the  pre- 
cise question  involved.  In  such  a  case  the  court,  in  the 
exercise  of  its  discretion,  will  save  the  party  the  labor 
and  expense  of  going  to  the  higher  court  to  correct 
what  we  must  in  that  case  assume  to  have  been  an  error 
of  this  court. 

ThusinHaynert).  American  Popular  Life  Insurance 
Co.  (36  Sttperior  Ct.  JR.  211),   having   followed  and 
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relied  on  a  case  which  was  reversed  by  the  court  of 
appeals,  this  coart  granted  a  re-argument,  on  the 
ground  that  that  decision  should  be  regarded  as  stare 
decisis.  In  that  case,  however,  no  judgment  or  order 
had  been  entered  in  this  court,  the  decision  having 
been  merely  announced ;  and  besides  the  decision  of 
the  court  of  appeals  had  actually  been  made,  although 
not  known,  at  the  time  of  the  argument  of  the  appeal  in 
this  court. 

In  the  Hayner  case,  the  court  had  before  it  the 
opinion  of  the  court  of  appeals  in  the  other  case,  and 
was  able  to  see  the  grounds  of  the  decision  ;  and  they 
found  them  to  cover  all  the  questions  in  the  case  in 
this  court. 

In  the  case  before  us  we  have  not  been  furnished 
with  any  opinion  of  the  appellate  court.  Indeed,  it  is 
stated  that  no  opinion  was  filed  or  written.  Nor  are 
we  apprised  of  the  ground  or  grounds  upon  which 
that  court  has  placed  its  decision.  It  may  have  been 
upon  a  purely  technical  ground,  not  disturbing  the 
general  law  of  the  case,  as  determined  by  this  court, 
and  not  affecting  the  real  merits  of  the  controversy,  or 
it  may  even  have  been  a  reversal  by  the  default  of  the 
party. 

We  have  merely  the  fact,  that  one  of  three 
cases,  involving  the  same  facts,  and  of  course  depen- 
dent upon  the  same  law,  has  been  reversed  by  the 
court  of  appeals.  But  we  are  not  bound  to  assume 
that  the  mere  reversal  of  a  judgment  of  this  court 
necessarily  reverses  all  the  law  of  another  case,  as 
announced  in  the  opinion  of  this  court.  It  is  doubtless 
the  law  of  the  case  decided  in  the  court  of  appeals ; 
but  so  are  the  decisions  in  the  other  cases  by  this  court 
the  law  of  such  cases,  until  they,  or  the  principles  in- 
volved  in  them  and  decided,  are  reversed  in  the  same 
or  some  other  case  by  tlie  higher  court. 

What  will  occur  upon  a  re-argument  1    This  court 
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will  be  asked  to  reverse  itsfonner  decision,  for  the  mere 
reason  that  the  appellate  court  had  in  one  of  the  cases 
reversed  the  judgment  of  this  court,  and  as  the  three 
cases  are  identical  in  facts  and  law,  the  two  remaining 
•cases  should  suffer  the  fate  of  the  one.  But  I  think 
this  court  will  require  something  more  than  a  bare 
reversal  of  its  judgments  without  the  assignment  of 
any  reason  therefor,  to  feel  boand  to  recede  from  its 
own  views  of  the  law.  If  reasons  had  been  assigned  by 
the  higher  conrt,  and  they  showed  that  the  law  of  this 
<^ourt  has  been  disturbed  and  reversed,  we  must  and 
would  regard  the  decision  as  authoritatively  binding 
upon  us.  But  if  no  reasons  are  given,  this  court  would 
have  a  perfect  right  to  adhere  to  its  own  opinions  of 
the  law,  and  the  mere  reversal  by  the  appellate  court, 
would  and  could  have  no  inflaence  upon  it. 

In  the  re-trial  of  the  case  reversed,  what  guide  will 
the  trial  judge  have  ?  The  grounds  of  the  reversal  are 
not  known,  and  the  supposed  or  conjectured  errors 
of  the  former  trial  are  not  pointed  out.  I  see  no  other 
^Ide,  then,  than  the  decision  of  this  court,  where  the  ^ 
Jaw  of  the  case  remains. 

It  is  something,  perhaps,  of  a  hardship  that  the  law 
of  1874,  .disallowing  appeals  when  the  judgment  is  less 
than  five  handred  dollars,  has  prevented  the  defendant 
from  obtaining  a  reversal  of  the  two  other  judg- 
ments. But  that  law  was  enacted  for  a  proper  pur- 
pose, and  its  effect  upon  the  defendant  in  those  cases, 
is  the  common  effect  it  was  intended  to  have  upon  all 
similar  cases.  The  defendant  is  no  exception,  and 
this  court  to  which  he  applied  for  permission  to  ap- 
peal, evidently  thought  he  had  no  substantial  grounds 
therefor. 

Bat  we  think  the  spirit  and  intent  of  the  stipulation 
was,  substantially,  that  the  untried  actions  should 
abide  the  event  of  the  one  which  was  tried,  and  that 
the  court,  so  far  as  it  can  properly  do  so,  should  assist 
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the  defendants  in  those  actions  in  obtaining  the 
benefit  of  the  decision  of  the  higher  court,  in  the  case 
which  has  been  there  decided. 

We  think,  therefore,  that  they  shonld  be  permitted 
to  reargue  their  respective  appeals,  and  if  upon  such 
re-argument  they  can  satisfy  the  court,  either  by 
furoishing  the  reasons  for.  the  court  of  appeals  deci- 
sion, or  iu  any  other  manner,  that  its  former  decision 
has  been  reversed,  or  was  incorrect,  they  will  get  the 
benefit,  which  we  think,  under  their  stipulation,  they 
are  fairly  entitled  to. 

This  vnll  leave  the  question  where  it  should  be, 
with  the  court  upon  a  re-argument  of  the  appeals, 
when  possibly  more  light  may  be  furnished,  than  is 
given  us  on  this  motion. 

Motions  granted,  but  without  costs. 

Sbdgwiok,  J.,  concurred. 
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WILLIAM  G.  HALPIN,  Plaintiff  and  Respon- 
dent, V.  THE  THIRD  AVENUE  RAILROAD 
COMPANY,  Defendant  and  appellant. 

L  MOTION  FOR  A  NEW  TRIAL  ON  THE  MINUTES  AND  AP- 
PEAL FROM  AN  ORDER  ENTERED  THEREON. 
1.  What  mat  bb  coksidbrbd  on. 
(a)  Where  there  is  no  eonflidt  in  the  evidence  the  question  whether 
it  is  sufficient  to  support  the  verdict  is  one  of  law,  and  may  be 
considered  on  such  motion,  and,  if  found  insufficient,  a  new 
trial  should  be  granted. 

1.  This  although  the  point  v>as  not  raised  on  the  trial^  either 
by  a  motion  to  dismiss  or  bj  motion  for  a  direction  of  a 
verdict.  * 
BefMe,    All  questions  that  can  be  rai0ed  on  a  motion 
for  a  new  trial  made  on  a  cane  at  special  term,  and 
on  an  appeal  from  an  order  entered  thereon,  may  be 
raised  on  a  motion  for  a  new  trial  made  on   the 
minutes  and  on  appeal  from  the  order  entered  there- 
on; and  nothing  further  is  requisite  to  raise  the  ques- 
tions in  the  latter  mode,  than  is  required  in  the  former^ 
n.  NEGLIGENCE,  CONTRIBUTORY. 
1.  Whbn  qubstion  of  law. 
(a)  Where  there  is  no  conflict  in  the  evidence  bearing  on  this  issue^ 
the  question  is  one  of  law  and  not  of  fact,  f 

*  This  overrules  so  much  of  the  cases  of  Rowe  t.  Stevens  (84  JV. 
T.  Sup^r  Ot.  B,  486),  and  Cames  0.  Piatt  (86  Id.  861;,  as  holds  to 
the  contrary. 

t  In  Morrison  «.  Erie  Railway  Co.  (56  N,  T,  302),  the  learned 
judge  in  delivering  th^  opinion  of  the  court,  on  p.  807,  says:  ^*Iii 
I  Ills  case,  there  are  certain  facts  as  to  which  there  is  and  can  be  no 
dispute ;  and  they  are  of  such  character  and  weight,  that  it  is  for  the 
court  to  say,  whether  there  is  room  for  doubt  and  query,  but  that 
^here  was  a  complete  absence  of  that  care  and  prudence  without  which 
in  the  direction  of  conduct,  there  is  negligence.*'  And  further  on 
the'question  is  asked,  *  *  Can  it  be  said  that  a  person  of  ordinary  pru- 
dence would," &c.  And  the  query  is  answered,  '*I  think  not.  And 
I  am  of  opinion  that  it  is  so  clear  that  the  law  and  the  court  should 
have  given  the  answer  without  calling  Id  the  aid  of  a  jury." 
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m.  STREET  CARS,   GETTING  ON. 

1.    CONTBIBUTIYB  NBOLIGSNCB. 

(a)  Crossing  tracks. 
Plaintiff  hailed  a  car  going  np  when  it  was  about  seventj-fire 
feet  below  the  upper  street  crossjng;  at  this  time  a  car,  then 
about  one  hundred  feet  off  (which  he  saw),  was  rapidly  ap- 
proaching on  the  down-track ;  he  crossed  the  down-track,  and 


It  would  seem  from  this  that  the  question  aa  to  v7hether  there  was 
*'roora  for  doubt  or  query,"  was  one  of  law  and  not  of  fact;  for  if  of 
fact,  then  it  was  for  the  jury  to  determine,  and  they  having  deter- 
mined that  there  was  no  room  for  doubt  or  query,  it  is  difficult  to  see 
how  the  court  of  appeals  could  reverse  such  determination. 

The  question  then  being  one  of  law,  it  results  that  the  court  de- 
termined that  the  given  state  of  tacts  appearing  in  that  case  estab^ 
lished  as  matter  of  law  contributory  negligence;  and  necessarily  held 
that  the  question,  whether  a  given  state  of  facts  established  contribu- 
tory negligence  was  a  question  of  law. 

The  correlative  proposition,  viz.,  that  the  question  whether  a  given 
state  of  facts  establishes  absence  of  contributory  negligence  is  a 
question  of  law,  was  not  necessarily  involved ;  and  there  are  some 
expressions  lu  the  opinion  which  may  indicate  that  there  is  some  dif- 
.  rence  between  the  two  propositions.  It  would  seem,  however,  to 
naturally  flow  from  the  proposition  which  was  decided.  For,  if  in  a 
given  state  of  facts  it  is  a  question  of  law  as  to  whether  there  is 
^'  .oom  for  doubts  or  query,  but  that  there  was  a  complete  absence  of 
that  oare  and  prudence,  without  which  in  the  direction  of  conduct, 
there  is  negligence ;"  it  would  seem  to  follow  that  on  a  given  state  of 
facts  it  is  equally  a  question  of  law  as  to  where  there  is  room  for 
doubt  or  query,  but  that  there  was  a  complete  presence  of  that  care 
and  prudence,  which  in  the  direction  of  conduct  relieves  a  party  from 
the  charge  of  contributory  negligence. 

The  observation  on  page  806,  ^'that  it  is  not  sound  to  select  one 
pramifient  and  important  /act  which  may  occur  in  several  cases,  and  to 
say  that  being  present,  there  must  as  matter  of  law  have  been  contrib- 
utory negligence,"  does  not  militate  against  the  views  above 
expressed.  If  a  case  should  arise  quatuor  pedis  with  Morrison  v.  Erie 
Railway,  the  court  would  certainly  be  obliged  to  follow  thuL  case,  and 
bold  the  plaintiff  as  matter  of  law  charged  with  contributory  negli- 
gence. So,  if  there  were  some  differences  between  the  details  of  <he 
two  cases,  it  would  seem  that  the  determination  as  to  whether  the  dif- 
ferences were  substantial  or  immaterial  would  be  a  matter  of  law  for 
the  ( v>urt  to  determine- 
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when  he  reached  the  space  intervening  between  the  two  tracks 
(which  was  barely,  if  at  all,  sufficient  to  allow  of  standing  there 
in  any  safety),  he  stood  there  waiting  for  the  ap-car  to  stop, 
which  it  did  about  seventy-fiye  feet  above  the  said  upper  cross- 
ing ;  its  platform  was  crowded,  which  he  knew ;  while  in  the 
act  of  getting  on  its  platform  the  horses  of  the  down-car  hav- 
ing been  pulled  by  the  driver  into  this  space,  knocked  him 
down, 

Held, 

A»  tnatter  qflaw  contributory  negUgmee, 

Before  Moitell,  Ch.  J.,  and  Sedgwics:,  J. 

Bedded  December  6, 1875. 

Appeal  from  a  judgment  and  order. 

The  action  was  to  recover  for  personal  injuries  to 
the  plaintiff,  caused  by  the  alleged  negligence  of  the 
defendants. 

The  plaintiff  testified  that  himself  and  another  per- 
son left  Sweeny's  Hotel  about  six  o'clock  of  the  after- 
noon of  June  3d,  and  hailed  a  Third  avenae  car  that 
was  going  up-town ;  the  car  stopped,  and  we  passed 
across  the  street  to  get  on  the  rear  platform.  The 
other  gentleman  in  front  of  me  was  partially  upon  the 
step,  and  I  was  as  close  to  him  as  I  could  stand,  when 
the  car  coming  down-town  came  up  even  with  the  one 
we  were  getting  on,  and  the  horse  which  was  running 
between  the  two  tracks  struck  me  on  the  left  shoulder, 
and  knocked  me  under  his  feet  in  on  the  track,  and 
walked  over  me ;  the  platform  of  the  car  coming  down 
town  struck  me  on  the  right  shoulder ;  my  head  was 
badly  cut,  and  my  riba  were  bruised  from  the  hip  up 
to  the  shoulder,  and  the  shoulder  bone  was  broken.  I 
was  taken  out  from  between  the  horses'  feet  and  the 
platform  of  the  car,  and  carried  into  Sweeny's  Hotel. 
There  was  a  space  between  the  tracks  (the  up  and 
down-town  tracks)  of  four  or  five  feet  (proved  by  actual 

vin.— 12 
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rDeasnrement  to  be  four  feet  six  inches  to  five  feet,, 
varying  at  different  points).  The  horses  that  struck 
me  mast  have  stepped  almost  the  whole  distance- 
between  the  tracks  and  eastward  of  the  east  line  of  the 
down-track.  I  was  as  close  up  to  the  gentleman  on 
the  step  of  the  other  car  as  possible.  The  gentleman 
who  was  with  me  was  jnst  before  me,  and  he  was 
partially  np  on  the  step,  and  I  was  as  close  to  him  as 
I  could  stand,  in  order  to  let  the  other  car  pass,  and  I 
noticed  there  was  ample  room  for  me  to  stand  there. 
I  was  very  carefal  to  get  as  close  to  the  other  car  as 
possible.  When  I  hailed  the  car,  it  was  a  little  south 
of  the  north  crossing.  I  saw  horses  attached  to  the  car 
coming  down,  but  I  paid  no  special  attention  to  them. 
I  am  sure  1  attempted  to  get  on  the  rear  platform. 

A  witness  for  the  plaintiff  testified,  they  (plaintiff^ 
and  the  person  with  him)  hailed  a  car  directly  oppo- 
site the  door  (of  S  weeny*  s  Hotel).  The  car  stopped^ 
and  when  the  horses  of  the  car  going  down  came  op- 
posite to  those  of  the  up-town  car,  the  driver  palled 
the  reins,  and  threw  the  horses  out  into  the  space  be- 
tween the  two  tracks,  and  before  the  plaintiff  could  get 
his  foot  upon  the  platform  the  horses  knocked  him. 
One  of  the  gentlemen  was  on  the  rear  platform  abso- 
lutely. It  was  somewhat  crowded,  and  the  plaintiff 
had  hold  of  the  iron  railing  getting  on  the  platform. 
He  was  as  close  to  the  car  as  a  man  could  be  not  to 
step  on  the  oar.  There  was  nothing  to  obstruct  the  view 
between  the  plaintiff  and  the  driver  of  the  down  car. 

On  his  cross-examination  he  testified  that  the  car 
going  up  had  got  about  seventy-five  feet  beyond  the 
corner  or  upper  crossing.  ''I  had  been  detaining  the 
plaintiff,  and  was  asking  him  some  questions,  and  that 
detained  him  a  moment  or  so  after  the  car  was  hailed." 

Another  witness  for  the  plaintiff  testified  that  by 
measurement,  the  space  between  the  inner  rails  of  the 
two  tracks  is  from  four  feet  six  inches  to  five  feet ;  it 
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varies  occasionally  ;  the  cars  are  seven  feet  wide,  and 
overhang  the  rails  on  each  side  almost  one  foot  three 
inches,  leaving  the  actual  space  between  two  passing 
<;ars  of  only  thirty  inches.  There  was  no  difficulty  in 
the  way  of  free  passage  of  the  cars  without  striking  me, 
when  I  stood  between  the  two  passing  cars. 

There  was  evidence  on  the  part  of  the  defendants 
that  the  plaintiff  came  rushing  across  the  track  to  get 
in  the  up-town  car,  and  was  trying  to  get  on  the  JEront 
platform. 

The  plaintiff  farther  testified  :  "I  went  straight 
across  the  street  to  the  rear  platform.  I  did  not  catch 
hold  of  the  railing,  and  had  one  foot  on  the  step.  Cap- 
tain Moriarty,  who  was  in  front  of  me,  got  hold  of  the 
railing.  I  stepped  as  close  to  him  as  possible,  until  I 
was  knocked  down  by  the  horses.'' 

Defendant  made  no  motion  to  dismiss  the  com- 
plaint, and  no  motion  that  the  jury  be  directed  to 
render  a  verdict  in  its  favor. 

The  court  charged  the  jury,  that  if  the  negligence 
of  the  plaintiff  in  any  way  contributed  to  the  accident 
or  to  the  injury  sustained  by  him,  he  could  not  recover. 

The  jury  gave  the  plaintiff  a  verdict. 

A  motion  was  made  on  the  judge's  minutes  for  a 
new  trial,  on  the  ground  of  insufficient  evidence  to 
support  the  verdict,  which  was  denied,  and  an  order  to 
that  effect  entered.  Judgment  was  entered  in  conform- 
ity with  the  verdict.  Defendant  appealed  from  the 
judgment  and  the  order. 


Brown,  Eally  &  Vanderpoely  attorneys,  and  A.  J. 
Vanderpoel  and  Mr.  Oreene^  of  counsel  for  appellant, 
urged,  among  other  things  :  The  verdict  is  clearly 
against  the  weight  of  the 'evidence.  It  can  only  be  sus- 
tained on  the  ground  that  the  accident  was  occasioned 
solely  by  the  neglect  of  the  defendants  (Reynolds  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58  JUT.  T.  248).  The'evidence 
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on  the  part  of  both  the  plaintiff  and  defendants 
clearly  showed  that  the  accident  was  not  occasioned 
solely  by  the  negligence  of  the  defendant's  servants. 

P.  OBeirne^  attorney,  Wm.  H.  G^Dwyer^  and 
Algernon  S.  Sullivan^  of  counsel  for  respondent, 
among  other  things,  urged : — L  The  exception  taken  to 
the  judge's  refusal  to  charge  as  requested  by  the  de- 
fendant's counsel,  is  not  well  taken.  The  court  may 
refuse  to  charge  the  jury  as  requested  by  a  party,  for 
the  reason  that  he  embraced  within  his  charge  already 
made,  all  the  subjects  contained  in  the  request 
(Osborn  v,  Gantz,  38  SupW  CL  148).  The  court  in  the 
general  charge,  clearly  and  distinctly  included  the 
propositions  here  made,  as  far  as  it  was  proper  to  be 
done.  The  refusal  to  charge,  in  the  form  requested, 
was  correct;  the  subject-matter  was  one  upon  which 
there  was  conflicting  testimony,  and  it  was  for  the  jury 
to  determine  the  fact  from  the  evidence  before  theai. 
The  question  of  negligence  should  be  submitted  to  the 
jury,  if  there  be  conflicting  evidence,  or  if  the  proofs 
leave  the  matter  in  doubt  (4  Abb.  Dig.  179).  There  is 
no  error  in  refusal  by  the  court  to  specify  a  fact  alleged 
to  be  evidence  of  negligence,  and  to  direct  the  jury  to 
And  a  verdict  on  that  fact  for  defendant.  It  is  proper 
to  leave  it  to  the  jury,  with  general  charge  (Baxter  v. 
Second  Ave.  R.  R.  Co.,  30  Bow.  222). 

II.  There  is  sufficient  evidence.  There  is  a  conflict 
of  evidence.  In  cases  where  there  is  a  conflict  of  evi- 
dence, "the  well-grounded  rule  that  upon  such  evi- 
dence the  verdict  of  a  jury  is  conclusive,  is  applicable, 
and  leads  to  an  affirming  of  the  order  denying  the 
motion  for  a  new  trial "  (Knapp  v.  Roche,  37  Sup*r  Ct. 
a.  395  ;  The  Fisk  PavemeJnt  and  Flagging  Co.  v. 
Evans,  Id.  482  ;  Murphy  v.  Boker,  3  Robt  1 ;  4  Abb. 
Dig.  141 ;  Lewis  v.  Blake,  10  Bosw.  198 ;  Cothran  v. 
Collins,  29  ffow.  166  ;  6  Abb.  Dig.  404,  §§  51,  62,  53). 
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Br  THE  CouBT. — ^MoNELL,  Ch.  J.— The  appeal  from 
the  order  denying  the  motion  for  a  new  trial  authorizes 
an  examination  of  the  evidence  to  determine  its  suffi- 
ciency to  sustain  the  verdict. 

The  jury  have  found  there  was  no  contributive  neg- 
ligence of  the  plaintiflF.  The  question  was  submitted  to 
them  as  one  of  the  facts  which  they  must  find  favorably 
to  the  plaintiff,  to  authorize  a  recovery  ;  and  having  so 
found,  their  verdict  should  not  be  disturbed  if  there  is 
any  evidence  to  support  it,  or  if  the  evidence  on  that 
subject  was  at  all  conflicting. 

If,  however,  there  is  no  conflict  in  the  evidence,  then 
its  sufficiency  is  no  longer  a  question  of  fact,  but  be- 
comes a  question  of  law,  to  be  determined  by  the  court, 
and  needs  not  the  intervention  of  a  jury. 

Had  a  motion  been  made  at  the  trial  to  dismiss  the 
complaint,  on  the  ground  that  the  plaintiff  had  not 
shown  himself  to  have  been  so  free  from  fault  as  the 
law  requires,  it  would  have  been  conipetent  for  the 
court,  and  its  duty,  to  have  examined  the  evidence  and 
determined  the  question. 

So,  if  the  court  had  been  satisfied  that  the  plaintiff 
had  failed  in  his  evidence  in  respect  to  this  affirmative 
issue,  it  would  have  been  proper  to  have  directed  a 
verdict  for  the  defendants. 

But  it  is  not  too  late  to  move,  either  at  special  term 
on  a  case,  or  upon  the  minutes  of  the  court,  to  set  the 
verdict  aside,  whenever  any  affirmative  issue  has  been 
found  upon  insufficient  evidence,  or  against  the  clear 
weight  of  evidence  (AUgro  v.  Duncan,  24  How.  Pr.  H. 
210).  And  if  the  motion  is  denied,  an  appeal  lies  from 
the  order  to  the  general  term  {Code^  §  349,  sub.  2),  where 
the  sufficiency  of  the  evidence  becomes  a  question  for 
the  court,  and  its  decision  is  final  (Yermilyea  v.  Pal- 
mer, 62  ir.  r.  471). 

The  court  in  thus  reviewing  the  evidence  determines 
as  matter  of  law  whether  it  is  sufficient,  and  so  far  it 
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becomes  a  question  of  law.  Nor  does  its  submission, 
as  a  question  of  fact  to  the  jury,  deprive  the  court  of  its 
revisory  power ;  but  in  any  stage  and  in  any  of  the 
forms  prescribed  by  law,  it  may  examine  and  weigh 
the  evidence  and  determine  its  sufficiency.  And  where 
the  evidence  is  undisputed  its  sufficiency  may  be  made 
wholly  a  question  of  law. 

In  Morrison  v.  Erie  Railway  Co.  (56  N.  T.  B.  302), 
the  court  says  (p.  307)  "in  this  case  there  are  certain 
facts,  as  to  which  there  is  and  can  be  no  dispute  ; 
and  they  are  of  such  a  character  and  a  weight,  thai  it  is 
for  the  court  to  say  whether  there  is  room  for  doubt 
or  query,  but  that  there  was  a  complete  absence  of 
that  care  and  prudence,  without  which  in  the  direc- 
tion of  conduct,  there  is  negligence."  And  in  Rey- 
nolds V.  N.  Y.  Cen.  &  H.  R.  R.  R.  Co.  (68  N.  Y.  JR. 
348),  it  is  said  (p.  250),  "that  either  by  direct  proof 
given  by  the  plaintiff,  or  from  the  circumstances  at- 
tending the  injury,  the  jury  must  be  authorized  to  find 
affirmatively  that  the  person  injured  was  free  from 
fault  which  contributed  to  the  accident,  or  the  action 
can  not  be  maintained.  If  this  element  is  wanting 
in  the  case,  the  court  may  non-suit  or  set  aside  a  ver- 
dict for  the  plaintiff P 

The  affirmative  of  the  issue  of  contributive  negli- 
gence is  upon  the  plaintiff,  and  when  the  evidence  is 
<?losed  and  given  to  the  jury,  it  must  be  sufficient  to 
support  an  affirmative  finding  (Squire  ©.  Cen.  Pk.  N.  & 
E.  R.  R.  R.  Co.,  36  auy'r  Ct.  B.  436,  where  at  page 
447,  the  cases  are  collated). 

Courts  can  not  and  will  not  measure  the  degree  of 
negligence.  It  is  impossible  to  say  whether  the  greater 
negligence  of  one  party  has  contributed  more  than  the 
lesser  negligence  of  the  other  to  the  injury  received. 
Hence  the  rule  so  long  and  securely  established,  holds 
the  injured  person  to  an  absolute  freedom  from  fault 
If  in  any,  the  smiallest  degree,  he  by  his  act  or  con- 
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^XLct,  or  by  omitting  to  exercise  his  faculties,  or  to 
^dopt  the  precautions  which  the  occasion  demands, 
brings  upon  himself  the  injury,  the  law  affords  him 
no  remedy,  however  negligent  may  be  the  other 
party. 

There  is  also  another  rule  equally  fixed,  namely, 
that  it  does  not  require  direct  and  positive  proof  that 
the  injured  person,  was  without  fault.  It  may  be 
established  by  circumstances,  and  even  sometimes 
inferred  from  the  disposition  of  men  to  keep  out  of 
•difficulty  (Johnson  v.  Hudson  R.  R.  R.  Co.,  20  iT.  T.  R. 
ni  ;  Warner  v.  N.  Y.  Oen.  R.  R.  Co.,  44  Id.  486,  481). 

And  a  further  rule  is  that  the  facts  and  circumstan- 
oes  must  be  relatively  considered  as  they  vary  infin- 
itely and  always  affect  and  more  or  less  control  each 
other.  Each  must  be  duly  weighed  and  relatively 
considered  before  the  weight  to  be  given  to  it  is  known 
•(Morrison  o,  Erie  Railway  Co.,  supra). 

In  reviewing  the  evidence  in  this  casein  the  liglit  of 
the  principles  of  law  which  I  have  stated,  it  seems  to 
me  impossible  to  say,  that  the  plaintiff  did  not  in 
some  degree — small  it  may  be,  yet  enough  to  defeat 
s,  recovery — contHbute,  by  his  own  negligence,  to  the 
injury  for  which  he  seeks  redress. 

This  must  be  established  by  undisputed  evidence. 

We  will  take  the  plaintiff's  statement,  and  the 
•other  evidence  he  furnished. 

The  hour  was  six  of  a  Jane  afternoon,  and  conse- 
quently light.  The  plaintiff  came  out  of  Sweeny's 
Hotel -.-which  is  on  the  north  side  of  the  street — in  com- 
pany with  another.  He  was  detained  in  conversation 
after  hailing  an  up-going  car.  To  reach  the  car  from 
the  side  of  the  hotel,  he  had  to  cross  the  down-track 
of  the  defendant's  road,  upon  which  a  car  was  ap- 
proaching, and  then  some  two  hundred  feet  away,  and 
which  he  saw.  He  attempted  to  get  upon  the  car  from 
between  the  tracks,  standing  there,  while  the  down- 
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coming  car  was  passing  over  a  space  of  two  hundred 
feet. 

The  space  between  the  tracks  was  only  five  feet, 
and  between  the  sides  of  passing  cars,  only  thirty 
inches,  a  space  barely  sufficient,  if,  indeed,  it  was  suf- 
ficient, to  allow  of  standing  there  in  any  safety.  The 
plaintiff  hailed  the  car  when  it  was  seventy-five  feet 
below  the  upper  crossing,  and  it  stopped  about  seventy- 
five  feet  above  the  upper  crossing.  While  passing  over 
this  one  hundred  and  fifty  feet,  the  plaintiff  was  either 
approaching  the  car  across  the  down  track,  or  stand- 
ing between  the  tracks.  The  rear  platform  was  some- 
what crowded.  The  person  accompanying  the  plain- 
tiff had  gotten  upon  the  platform,  and  the  plaintiff  had 
one  foot  upon  it  when  he  was  struck.  Both  were  en 
deavoring  to  get  upon  the  platform  from  between  the 
tracks  ;  the  car  had  stopped  ;  Moriarty  had  succeeded, 
and  put  himself  out  of  danger  ;  the  plaintiff  failed  to 
reach  a  place  of  safety. 

The  question  is,  Does  not  this  undisputed  evidence 
establish  most  clearly  that  the  plaintiff,  in  attempting 
to  get  upon  the  up-going  car,  from  the  side  of  the 
street,  in  the  manner  and  under  the  circumstances,  did 
not  exercise  that  common  care  and  prudence  which  an 
ordinarily  careful  and  prudent  man  would  have  exer- 
cised ? 

It  seems  to  me,  it  does  not  admit  of  doubt.  He  ap- 
proached the  car  from  the  dangerous  side  of  the  street 
He  had  to  pass  over  the  down-track,  upon  which  a  car 
was  rapidly  approaching.  Instead  of  crossing  the  up- 
track  to  the  opposite  side  of  the  street,  where  he  could 
safely  have  awaited  and  entered  the  up-going  car,  he 
stopped  between  the  tracks,  with  an  intervening  space 
of  only  thirty  inches  between  the  car  he  designed  to 
enter  and  the  car  upon  the  other  track.  He  saw  the 
platform  was  crowded.  He  was  behind  his  companion, 
and  yet  with  the  impending  danger  from  the  approach* 
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ing  car,  he  remained  in  this  situation  of  peril  until  the 
horses  struck  him.  • 

There  was  no  evidence  that  Chatham  street,  at  the 
place  of  the  accident,  is  a  very  crowded  thoroughfare  ; 
and  I  suppose  we  can  not  take  judicial  cognizance  of 
a  fact  so  well-known  to  us  all.  But,  as  a  matter  of 
every-day  observation,  it  is  not  safe  or  prudent,  in  any 
of  our  business  streets  or  avenues,  to  get  upon  a  street- 
car from  between  the  tracks,  or  from  the  opposite  side 
of  the  street.  Common  prudence,  and  a  proper  regard 
for  personal  safety,  should  dictate  that  cars,  in  such 
crowded  places  at  least,  should  be  taken  from  the  side 
of  the  street  the  least  liable  to  expose  the  passenger. 

It  has  long  been  a  rule  applied  to  cases  of  injury  by 
steam  railways,  that  a  person  approaching  the  rail- 
way, must  use  all  his  faculties,  as  well  as  every  reason- 
able precaution,  to  discover  the  approach  of  a  train. 
He  must  listen  and  look  up  and  down  the  track,  and 
approach  the  crossing  with  caution.  The  rule  applies 
measurably  to  street  railroads.  A  person  can  not  reck- 
lessly run  into  danger,  and  hold  the  railroad  reeponeible 
if  he  is  injured.  He  must  use  his  faculties,  and  if  he 
sees  a  car  approaching,  he  will  not  be  held  faultless, 
if  he  is  injured  in  attempthig  to  cross  in  front  of  it, 
unless  there  be  suflScient  time  to  do  so  safely. 

The  plaintiff  attempted  to  do  this.  He  saw  the 
approaching  car,  and  crossed  in  front  of  it.  He  could 
have  gone  quite  across  the  street.  That  was  his  pru- 
dent course,  and  there  entered  the  up-car.  But  he 
stopped  between  the  tracks,  and  there  waited  for  the 
up-car  to  pass  far  enough  to  bring  the  rear  platform 
opposite  to  where  he  was  standing,  and  all  the  time  the 
down-car  was  rapidly  approaching,  and  about  to  pass 
within  a  few  inches  of  his  person. 

Looking  at  all  this  evidence,  I  can  not  persuade 
myself  that  there  was  not,  not  only  a  small  or  slight 
degree  of  negligence  on  the  plaintiff's  part,  bat  such  a 
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large  and  anmistakable  want  of  proper  care  and  pru- 
dence on  .his  part,  as  should  defeat  a  recovery. 

The  plaintiff  is  a  man  of  intelligence,  and  at  the 
time  of  the  injury  in  the  use  of  his  limbs  and  faculties, 
and  capable  of  understanding  and  appreciating  the 
dangers  of  the  situation. 

There  was  time  for  prudent  choice  and  correct  ap- 
prehension of  all  the  circumstances. 

I  am  of  opinion,  therefore,  that  the  evidence  clearly 
established  the  contributive  negligence  of  the  plaintiff, 
and  upon  that  issue  the  verdict  of  the  jury  ought  to 
have  been  for  the  defendants. 

The  order  appealed  from  should  be  reversed,  but  as 
it  is  reversed  upon  the  facts,  it  must  be  on  payment  of 
the  costs  of  the  trial. 

In  that  event  a  new  trial  is  ordered. 

Judgment  and  order  reversed,  as  above. 
Sedgwick,  J.,  concurred. 
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MANNING  F.  LAWSON,  PLAnfrrar  aot)  Bbspoh- 
DEirr,  V.  STEPHEN  R.  PINCKNBT,  Defendant 
AND  Appellant. 

I  notes,  eto.  payable  in  another  state,  eyidenob 

OP  PROTEST,  ETC.,  OP. 

1.   CSBTIFIOATK  OF  A  HOTABY   FUBZJO    OV    SUCH    OTHBB    BTATB 
AS     TO  FBOTB8T,    ETC. 

(a)  Campeteney  of, 

'  1.  A  certificate  authorised  and  required  by  the  laws  of 
another  state  u  eompet&rU  evidence  as  to  the  matters  in 
respect  whereof  it  is  so  authorized  and  required. 

1.  Not  limited  by  the  laws  of  this  state  to  cases  where  the 
d^endantfaili  to  annex  to  his  answer  an  affidavit  that  no 
notice  of  protest  or  presentment  was  ever  given  to  him. 
(d)  Sufficiency  of  . 

1.  If  the  statutes  of  another  state  preeeribe  the  form  of  the 
notarial  certificate,  or  that  U  shaU  contain  certain  mattere^ 
and  then  that  a  certificate  in  such  form  or  containing  such 
nutters  shall  be  proof  of  presentment,  refusal  to  pay,  and 
notice  to  endorsers  eiuih  a  certificate  mU  be  proof  of  such 
matters  in  this  state.  , 

9.  Jlf  there  are  no  euch  etatutee^  the  notarial  certificate  must 
set  forth  the  facts,  showing  the  manner  in  which  the 
note  was  presented  and  payment  demanded,  and  notice 
thereof  ^ven,  specifying  the  acts  done  by  the  notary ; 
and  if  the  facts  thus  specified  show  either  a  presentment 
or  demand,  or  giving  of  notice  in  any  mode  other  than 
as  recognized  by  the  common  law,  or  the  statutes  of  this 
state,  then  either  the  certificate  must  in  some  way  show 
that  the  mode  adopted  was  according  to  the  laws  of  such 
other  state,  or  the  law  of  such  state  authorizing  the  mode 
adopted  must  be  proved  as  a  fact  on  the  trial. 

8.  '*  Q/'a22  tohich  I  duly  notified  tA«  endoreere^"  a  certificate 
containing  these  words  is  not  sufficient  under  the  u>m- 
mon  law  or  the  statutes  of  this  state. 


188  LAWSON  «.  PmCKNEY. 

Statement  of  the  Case, 
n.  APPEAL. 

1.   InSUFFICIBNOY    IK    BYIDEKCB    BELOW  ;      AS    TO     BTTFFLTINO    OK 
APPEAL. 

(a)   Written  and  unwritten  latoa  of  another  state* 

1.  Mast  be  proved  iu  the  court  below. 

2.  Neither  the  statutes^  nor  tlie  reports  of  decieions  of  the  courte^ 
of  such  other  state  (when  not  proved  on  the  trial)  can  he  eon- 
ndered  on  appeal  for  the  purpose  of  determining  the  law 
of  such  other  state. 

Per  Sedgwick  J.,  Monell,  Ch.  J.,  concurriug. 

8.    MODIPTIKO  JUDOMEXT  ON. 

(o)  Affirming  as  to  party  and  reversing  and  ordering  a  ne%D  trial  as 
to  part, 
1.  When  the  complaint  contains  8ef>eral  causes  qf  aetioTiy  and 
on  the  trial  the  plaintiff  obtains  a  verdict  as  to  all,  and 
judgment  is  entered  accordingly,  the  General  Term  on  ap- 
peal may  affirm  as  to  those  causes  of  action  as  to  which  no 
error  was  committed,  and  reverse  and  order  a  new  trial  as  to 
those  in  respect  to  which  error  was  committed,  when  a  sep- 
aration of  the  judgment  may  be  made  by  mere  calculation. 
1.  Costs  of  appeal.  '  In  such  case  no  costs  of  appeal 
should  be  awarded  to  either  party* 
in.  PROOF  AND  EVIDENCE,   DISTINCTION   BETWEEN. 

Per  Sedgwick,  J. 
IV.  APPLICATION  OP  ABOVE  PRINCIPLES. 
1.  Pekkstlyakia  Protest. 
(a)  In  an  action  in  this  state  against  the  endorsers  of  a  promissory 
note,  payable  in  Pennsylvania,  the  plaintiff,  to  prove  present- 
«  ment,  refusal  to  pay,  and  notice  to  the  endorsers,  read  in  evi- 
dence (under  objection)  a  notarial  certificate  made  by  a  notary 
public  of  the  city  of  Philadelphia,  certifying  that  he  had  made 
due  presentment  of  the  note,  and  that  payment  was  refused, 
whereupon  he  did  protest,  etc.^  **of  all  which  I  duly  notified 
the  endorsers."     He  also  read  in  evidence  a  statute/}/  the  state  of 
Peniisyhania^  passed  Dee,  14,  1854,  j^nn^  in  the  laws  of  that 
state  for  1855,  at  p.  724  ;  that  statute  did   not  preseribe  the 
mode  of  serving  notice,  nor  did  it  make  a  certificate  of  the 
form  of  the  one  in  question,  proof  or  evidence  of  the  service 
of  notice;  there  was  no  proof  at  the  trial,  either  by  the  reading 
in  evidence  of  the  statutes,  or  the  reports  of  cases  decided,  by 
the  courts  of  that  state,  or  otherwise,  either  that  a  certificate 
like  the  one  in  question  was  by  the  law  of  that  state  proof  or 
evidence  of  the  service  of  notice,  or  as  to  what  mode  was  pre- 
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scribed  by  the  law  of  that  state  for  the  service  of  notice.  The  com- 
plaint contained  five  canses  of  action,  three  on  promissory  notes 
payable  in  Philadelphia,  as  to  which  the  aforesaid  notarial  certiS- 
cate  was  read  in  evidence,  and  two  on  checks  drawn  on  a  bank  in 
the  city  of  New  York,  as  to  which  said  certificate  had  no  eff'ect. 
Plaintiff  had  a  general  verdict  on  all  the  causes  of  action  for 
four  thousand  eight  hundred  and  fifty-seven  dollars  and  seventy 
cents  ;  but  by  computation  it  was  easily  ascertained  how  much 
of  this  was  on  the  causes  of  action  on  the  checks,  and  how 
much  on  the  canses  of  action  on  the  notes. 

Held, 
upon  a  review  of  the  acts  of  this  state  (ch.  809,  Laws  of  1865 ; 
ch.  141,  Latoe  1885;  and  ch.  271,  Zaw8,  1883)  and  of  the  Penn- 
sylvania act  read  in  evidence,  that  the  certificate  was  not  evi- 
dence or  proof  of  service  of  notice;  and  therefore  its  reception 
was  error. 

Held  fttbtheb, 
that  by  reason  of  this  error  the  judgment  so  far  as  it  proceeded, 
on  the  causes  of  action  upon  the  notes  should  be  reversed  and 
a  new  trial  ordered. 

But, 
as  the  error  did  not  affect  the  recovery  on  the  causes  o£  action 
on  the  checks,  the  judgment,  so  far  as  it  proceeded  on  them, 
should  be  affirmed. 

Held  fttbtheb, 
that  neither  party  should  have  costs  of  appeal. 

Before  Monell,  Ch.  J.,  and  Sedgwick,  J. 

Decided  Deeember  6,  1875. 

Appeal  from  judgment  and  order. 

Tlie  action  was  against  the  defendant  as  the  endor- 
ser of  three  promissory  notes,  drawn  and  dated  at 
Philadelphia  and  payable  there,  and  as  the  maker  of 
two  checks  drawn  on  a  bank  in  the  city  of  New  York. 
The  complaint  contained  five  causes  of  action — three  on 
the  notes,  and  two  on  the  checks. 

The  defendant  by  his  answer  averred  that  no  notice 
•of  protest  or  presentment  of  the  notes  was  ever  given 
to  him,  and  he  annexed  to  his  answer  an  affidavit 
specially  alleging  the  same. 
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The  plaintiff,  on  the  trial,  produced  and  r^ad  in 
evidence,  the  certificate  of  a  notary  public  of  the  city 
of  Philadelphia,  in  which  be  certified  that  he  had 
made  due  presentment  of  the  notes,  and  that  payment 
was  refused.  Whereupon  he  did  protest,  &c.,  '^  of  all 
which  I  duly  notified  the  endorser s.^^ 

The  plaintiff  also  offered  and  read  in  evidence  the 
following  section  of  the  statute  of  the  State  of  Pennsyl- 
vania : 

''  Section  2.  That  the  official  acts,  protests  and  attes- 
tations of  all  notaries  public,  certified  according  to  law^ 
under  their  respective  hands  and  seals  of  office, 
respect  to  the  dishonor  of  all  bills  and  promissory 
notes,  and  of  notice  to  the  drawers,  acceptors,  and  en- 
dorsers thereof,  may  be  received  and  read  in  evidence 
as  proof  of  the  facts  therein  stated,  in  all  suits  now 
pending  or  hereafter  to  be  brought.  Provided,  that 
any  party  may  be  permitted  to  contradict  by  other 
evidence  any  such  certificate.'' 

The  defendant  objected  to  the  certificate  as  insuffic- 
ient proof  of  the  service  of  notice  of  protest,  and  at  the 
close  of  the  plaintiff's  evidence,  moved  to  dismiss  the 
complaint  on  the  grounds.  First.  That  there  was  no- 
evidence  of  due  notice  of  protest.  Second.  That  the 
certificates  were  inadmissible  to  show  the  service  of 
notice  of  protest,  an  affidavit  denying  notice  haying  beea 
served  with  the  answer.  And  Third.  That  the  certifi- 
cate did  not  show  due  or  sufficient  service  of  notice. 

The  objection  to  the  certificate  was  overruled,  and 
the  motion  to  dismiss  denied.  The  defendant  excepted. 
At  the  time  of  the  trial  the  principal  and  interest  on 
the  notes  amounted  to  three  thousand  and  fifty-one  dol- 
lars and  fifty  cents,  and  on  the  checks  to  one  thousand 
eight  hundred  and  six  dollars  and  twenty-two  cents^ 

The  plaintiff  had  a  verdict  for  four  thousand  eight 
hundred  and  fifty-seven  dollars  and  seventy-two  cents. 

The  defendant  appealed. 
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Pinckney  &  SpivJc^  attorneys,  and  of  counsel  for 
appellant,  as  to  the  points  decided  by  the  court, 
nrged  : — L  The  court  erred  in  admitting  the  certificates. 
The  affidavit  annexed  to  the  answer,  as  provided  by 
statute,  of  non-receipt  of  notice,  in  all  cases  makes 
common-law  evidence  of  notice  necessary  (Seneca  Co* 
Bank  t?.  Neass,  3  N.  7.  445). 

II.  The  presumption  arising  from  any  notarial  cer- 
tificate ceases  when  the  defendant  serves,  with  his  an- 
swer, an  affidavit  that  he  has  received  no  notice  of 
presentment  or  protest.  The  statute  of  1833  may  not 
affect  the  certificate  of  the  notary,  as  to  his  common- 
law  powers  and  duties,  but  in  all  other  respects  it  is 
submitted  that  it  is  in  operation  (N.  Y.  Sess.  Laws  of 
1833,  ch.  271,  §  8,  896 ;  Seneca  Co.  Bank  v.  Neass,  3  N. 

r.  442). 

III.  The  court  erred  in  refusing  the  motion  for  non- 
suit. The  only  evidence  of  notice  to  the  endorser  was- 
the  notarial  certificates. 

lY.  If  the  notarial  certificates  were  admissible  for 
any  purpose,  they  were  incompetent  as  evidence  of 
notice.  It  is  no  part  of  the  common-law  duty  of  a 
notary  to  serve  notices  of  protest  {Brooke^  Office  of 
Notary^  79  and  139;  Bank  of  Rochester  o.  Gray,  2 
HiU,  ^an  ;  Ross  t>.  Bedell,  6  Buer,  462). 

V.  The  laws  of  Pennsylvania  nowhere  define  or 
enlarge  the  duties  of  notaries  public  in  respect  to  bill» 
of  exchange  or  promissory  notes,  but  leave  them  as 
fixed  and  settled  under  the  common  law  iPurdorCs 
Digest  of  Laws  of  Penn.,  title  Notaries  Public). 

VI.  The  Act  of  Dec.  14, 1864  {Pmn.  Laws  of  1855, 
724),  does  not  enlarge  the  duties  of  notaries  at  all, 
nor  does  it  alter  the  effect  of  the  certificates  of  no- 
taries of  that  commonwealth.  It  repeats  the  rule  as  it 
had  long  existed,  and  extends  it  to  notaries  of  other 
states  {Act  qf  Assembly y  January  2, 1815,  6  dm.  238  \ 
Starr  v.  Sanford.  9  Wright.  45  Pa.,  195). 
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Vn.  If  the  law  of  this  state  {Session  Laws  of 
1866,  ch.  309,  516),  taken  with  the  Penn.  Act  of  Dec. 
14,  1854  {Penn.  Laws,  1855,  724),  shall  be  held  to 
make  a  Notarial  certificate  proof  of  service  of  notice ; 
still  these  certificates  are  incompetent  for  that  purpose. 
The  Pennsylvania  Act  makes  them  evidence  of  the 
facts  therein  stated.  The  facts  in  respect  to  present- 
ment, demand,  and  protest  are  stated,  but  no  fact  in  re- 
spect to  notice  is  given. 

VIII.  A  fact  is  a  circumstance,  act,  or  event— and 
facts  in  the  meaning  of  the  law  are  physical  facts, 
capable  of  being  established  by  oral  or  documentary 
proof — ^not  propositions  which  are  true  in  law  (Law- 
rence V.  Wright,  2  Duer,  673  ;  Drake  t>.  Cockrort,  4  E. 
J).  Smith,  34). 

IX.  The  notarial  certificate  should  contain  such 
facts  as  would  be  competent  testimony,  if  orally  given 
(Rogers  v,  Jackson,  19  Wend.  383 ;  Taylor  v.  Stringer, 
1  Hill,  377 ;  Parsons  on  Notes  and  BiUSj  vol.  2,  496 ; 
Stewart  v.  Allison,  6  Sergeant  <&  BawU^  824,  dissent- 
ing opinion  of  Gibson,  J.,  329). 

X.  The  danger  and  injustice  of  any  other  rule  is 
well  illustrated  by  Woods  v.  Neeld  (44  Penn.  86). 

North,  Ward  cfe  Wagstaff,  attorneys,  and  Thomas 
M.  North,  of  counsel  for  respondent,  as  to  the  points 
decided  by  the  court,  urged  : — I.  As  to  the  protest  and 
notice  of  protest.  The  notes  were  foreign  notes,  and 
the  protest  was  a  foreign  protest.  The  notes  were 
dated  and  payable  in  Philadelphia,  and  protested  there. 
This  court  in  Ross  v.  Bedell  (5  Duer,  462)  intimated 
tliat  proof  sufficient  to  maintain  an  action  in  the  courts 
of  the  state  where  the  note  is  payable,  would  maintain 
it  here.  The  statute  of  1858  {Sess,  Laws,  516)  de- 
clared such  to  be  the  law  of  this  state.  The  law  of 
Pennsylvania,  applicable  to  this  case,  appears  by  its 
statute,  duly  proved  and  printed  in  the  case,  and  by 
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the  reported  decisions  of  its  courts  below  noted.  It  is 
the  law  of  that  state,  that  the  protest  of  promissory 
notes,  and  the  giving  notice  thereof  to  the  endorsers, 
are  oflScial  duties  of  a  notary,  and  that  his  certiiicate 
of  the  performance  thereof,  is  prima  facie  evidence,  not 
only  that  he  performed  them,  but  that  the  protest  was 
made,  and  the  notice  given  in  all  respects  according  to 
law  {Statute  Case^  fol.  83 ;  Stewart  v.  Allison,  6  Serg. 
A  B.  824 ;  Browne  v.  Phil.  Bank,  Id.  484  ;  Fitler  v. 
Morris,  6  Whart.  415;  Jenks  7).  Doyleston  Bk.,  4 
Watts  &  8.y  505;  Kase  v.  Getchell,  21  Pa.  St. 
Hep.  503).  It  is  also  the  law  of  Pennsylvania,  that 
the  notary's  certificate,  nnder  seal,  proves  itself 
(Browne  v.  Pbila.  Bank,  tiM  supra;  Lloyd  v.  McGarr, 
3  BarXy  474).  Such  is  also  the  law  of  this  state,  and  of 
most  others  as  to  foreign  protests.  Chitty  says  {BillSy 
861,  362),  "  There  is  no  necessity  to  prove  the  signature 
of  the  notary,  or  his  seal ;  to  it  all  courts  give  credit." 
So  held  in  Boss  7).  Bedell,  vM  supra^  and  in  cases 
there  cited  at  p.  466.  It  is  also  the  law  of  Pennsylva- 
nia, that  it  is  suflScient  if  the  notary  certifies  that  he 
gave  notice  of  protest  to  the  endorsers,  though  he  does 
not  state  how  he  gave  it  (see  cases  above  cited  ;  also 
Lloyd  ».  McGarr,  8  Barr^  474;  Woods  v.  Neals,  44 
Penn.  Hep.  86). 

II.  The  idea  that  the  act  of  1866  does  not  apply 
when  an  affidavit  denying  notice  is  filed  by  defendant, 
seems  to  have  grown  out  of  the  act  of  1833,  ch.  271,  § 
8  (3i2.  S.,  5th  Ed.,  474),  which  provides  that  "this 
section  shall  not  apply  to  any  casein  which  the  defend- 
ant shall  annex  to  his  plea  an  affidavit,  &c.''  The 
proviso  only  operates  to  preclude  a  certificate  where 
the  certificate  derives  its  efficiency  from  that  act.  The 
act  was  expressly  held  not  to  apply  to  foreign  protests 
by  this  court,  in  Kirtland  v.  Wanzen  (2  Duer^  278) ; 
and  by  the  supreme  court,  in  Bank  of  Rochester  v. 

Gray  (2  HiU^  227).     It  was  held  in  McKnight  v.  Lewis 
Tin.— 13 


194  LAWSON  f>.  PINCKNBY. 

Opinion  of  the  Court,  by  MomEix,  Ch.  J. 

(6  Barb.  681)  not  to  limit  the  provision  of  the  pre- 
viouB  act  (2  jB.  8.,  283),  and  of  course  it  can  not  limit  a 
subsequent  act 

m.  It  was  not  necessary  that  the  certificate  should 
state  how  or  in  what  manner  he  notified  the  endorseiB, 
nor  where,  nor  anything  further  than  ^^  of  all  which  I 
duly  notified  the  endorsers."  The  courts  of  Pennsyl- 
vania, if  this  action  had  been  on  trial  there,  must 
necessarily,  under  their  decisions  above  cited,  have 
held  these  certificates  to  be  ^^  prima  facie  evidence 
that  personal  notice  was  given,"  and  would  have  pre- 
sumed that  defendant  was  in  Philadelphia  to  receive  it^ 
or  would  have  presumed  service  by  mail,  or  in  some 
way  "according  to  law."  Proof  authorized  and  re- 
quired by  the  laws  of  Pennsylvania  to  maintain  the 
action,  haying  been  made,  unless  it  was  rebutted,  the 
notes  by  our  statute,  "shall  be  held  and  deemed  to 
have  been  duly  and  sufficiently  protested,  and  notice 
of  all  thereof  duly  given." 

By  the  Coitbt. — Monell,  Oh.  J, — ^The  admissi* 
bility  of  the  notarial  certificate  as  evidence,  depends 
upon  the  construction  of  the  act  of  1866  {Lams  of  1866, 
oh.  309),  concerning  proof  of  the  protest  of  notes^ 
which  are  payable  out  of  this  state. 

That  act  provides  that  presentment  pf  such  notes, 
and  notice  of  protest  may  be  made,  "  according  to  the 
laws  of  such  other  state,  &c.  And  in  any  action  in  any 
of  the  courts  of  this  state  .  .  .  such  proof  of  such 
presentment  .  .  .  and  notice  thereof,  may  be 
made,  as  is  authorized  and  required  by  such  laws. 
And  on  such  proof  being  made,  the  •  .  .  note  shall 
be  deemed  to  have  been  duly  and  sufficiently  presented 
and  protested,  and  notice  of  all  thereof  dtdy  giveny 

The  construction  and  application  of  this  statute 
would  be  very  plain,  if  there  were  no  other  statutes  to 
be  considered. 


LAWSON  V.  PINCKNEY.  195 


Opinion  of  the  Court,  by  Monxll,  Ch.  J. 


By  an  act  passed  in  1838  {Laws  of  1883,  cb.  271, 
i§  8),  the  certificate  of  a  notary  of  this  state  is  made 
presumptive  evidence  of  the  service  of  notice  of  pro- 
test, but  the  act  has  no  application  where  the  defendant 
annexes  to  his  answer  (plea)  an  affidavit,  denying  the 
JTact  of  having  received  notice,  as  was  done  in  this  case. 
•Under  the  act  referred  to,  the  certificate  of  the  notary 
must  specify  the  mode  of  giving  the  notice,  and  the 
reputed  place  of  residence  of  the  party  to  whom  it  was 
given,  and  the  post  office  nearest  thereto.  This  was 
slightly  modified  by  the  act  of  1835,  Laws  of  1835 
152,  ch.  141.)  As  to  the  acts  required  to  be  done  by 
the  notary,  the  certificate  is  made  presumptive  evi- 
-dence. 

In  respect  to  the  specification  of  the  facts  or  acts  of 
the  notary,  the  statute  of  Pennsylvania  differs  from 
ours.  Their  statute  provides  that  the  official  acts, 
protests,  and  attestations  of  notaries  public,  certified 
according  to  law  under  their  hands  and  seals,  may  be 
received  and  read  in  evidence  as  proof  of  the  facts 
therein  stated.  There  is  nothing  in  that  statute,  which, 
like  ours,  prescribes  the  manner  of  serving  notice ; 
nor  was  any  other  statute,  fixing  the  mode,  proved  on 
the  trial ;  and  it  is  understood  there  is  no  such  statute. 
That,  however,  does  not  affect  the  question  of  the 
4ipplication  of  the  act  of  1866,  •  which,  apparently, 
makes  any  certificate  under  the  hand  and  seal  of  a 
notary,  evidence  of  the  facts  certified. 

There  is  no  repealing  clause  of  the  previous  statute, 
but  there  is  enough  in  the  act  of  1865,  I  think,  to  work 
a  repeal  by  implication  of  so  much  of  such  previous 
statute  as  limits  the  certificate  as  presumptive  evidence, 
to  cases  where  the  defendant  fails  to  annex  an  affidavit 
to  his  answer.  The  policy  of  a  rule  of  proving  notice 
of  the  protest  of  foreign  bills  and  notes,  different  from 
that  which  is  required  in  respect  to  domestic  paper,  is 
a  matter  for  the  legislature,  and  not  for  the  courts. 
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The  act  is  certainly  broad  enough  to  admit  as  evi- 
dence a  notarial  certificate,  notwithstanding  the  defend- 
ant has  put  himself  on  the  record,  so  as  to  have  made 
the  certificate  inadmissible  if  the  note  had  been  pro- 
tested in  this  state. 

The  competency  of  this  kind  of  evidence  was  decided 
in  the  supreme  court  of  this  department,  in  Fassin  r. 
Hubbard  (61  Barb.  648),  but  it  does  not  appear  in  that 
case,  that  the  defendant  had  annexed  an  affidavit  to 
his  answer,  and  no  question,  therefore,  was  presented 
of  the  effect  of  the  acts  of  1833  and  1835,  upon  the  act 
of  1865. 

But  the  latter  act  contains  no  exception.  The  cer- 
tificate of  a  foreign  notary  is  made  evidence  in  all  cases, 
and  it  is  not,  by  anything  contained  in  the  act,  limited 
to  cases  where  the  defendant  has  omitted  to  make  the 
affidavit. 

I  am,  therefoie,  of  the  opinion  that  the  certificate 
was  competent  evidence,  and  the  objection  to  its  ad- 
mission was  properly  overruled. 

But  the  objection  to  its  sufficiency  remains. 

The  act  of  186j  provides,  that  notes  made  payable 
in  any  state  other  than  this  state,  may  be  presented  for 
payment,  and  protested  for  refusal  to  pay,  and  notice  of 
such  presentment,  and  refusal  may  be  made  according 
to  the  laws  of  stich  other  state.  And  in  an  action  in  th  • 
courts  of  this  state  upon  such  note,  such  proof  of  pre- 
sentment, &c.,  may  be  made  as  is  authorized  atd  re 
quired  by  such  laws. 

The  statute  of  Pennsylvania  makes  the  official  certifi- 
cate of  a  notary  public  evidence,  and  meets  or  covers 
that  part  of  ihe  act  of  1865,  in  respect  to  the  proof 
**  authorized  and  required  by  such  laws,"  but  does 
not  provide,  nor  was  any  other  statute  or  law  given  in 
evidence,  which  provides  or  shows  that  the  present- 
menty  refusal  to  pay,  and  notice  thereof  was  made 
**  aocordiiig  to  the  laws  "  of  that  state. 
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The  certificate  is  made  evidence  ''  of  the  facts  therein 
stated^^^  and  of  nothing  more.  And  as  it  dues  not 
show  that  the  presentment  and  notice  was  made  and 
given  in  accordance  with  the  laws  of  the  state  of  Penn- 
sylvania, it  can  not  be  made  available,  as  evidence  of 
giving  notice  to  the  endorser. 

To  make  the  certificate  evidence  at  all,  under  our 
act  it  is  incumbent  on  the  plaintiff  to  show  that  the 
presentment  and  notice  of  protest  was  made  in  accord- 
ance with  the  law  of  the  State  where  the  presentment  is 
made  and  notice  given. 

In  that  respect  there  was  a  failure  of  proof.  The 
certificate  was  deficient  in  not  stating  the  facts,  show- 
ing that  the  protest  and  notice  was  made  in  the  manner 
provided  by  law,  and  the  plaintiff  offered  no  other  evi- 
dence that  it  was  so  done. 

In  the  case  of  Fassin  73.  Hubbard  (supra),  it  was 
proved  that  notaries  public  in  Louisiana  were  re- 
quired, by  statute,  to  keep  a  record  of  the  protests 
made  by  them,  together  with  mention  of  the  notices 
given  by  them,  and  the  manner  in  which  they  were 
served. 

It  can  not  be  successfully  contended,  I  think,  that 
after  reciting  the  presentment  of  the  notes,  and  the  re- 
fusal to  pay,  it  is  enough  for  the  notary  to  certify, 
''of  all  which  I  duly  notified  the  endorsers  ;"  unless 
it  is  shown  that  by  the  law  of  Pennsylvania,  the  cer- 
tificate is  not  required  to  state  anything  more  or  fur- 
ther. If  there  is  any  manner  of  giving  such  notices 
prescribed  by  statute  in  Pennsylvania,  as  there  is  in 
this  State,  then  such  mode  must  be  followed,  and  it 
must  be  specially  stated  in  the  certificate.  To  certify 
that  it  was  duly  done  is  not  sufficient. 

Independently  of  any  statute,  the  law  provides  the 
various  modes  of  giving  notice  according  to  the  exi- 
gencies of  every  case.  Thus  it  may  be  either  personal, 
or  at  the  domicil  or  place  of  business  of  the  party ;  or 
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by  the  post,  or  by  a  special  messenger,  &c.  But  if  by 
the  post,  it  seems  indispensable  that  it  should  be  in 
i^riring,  and  be  sent  to  the  appropriate  post-oflBce. 

In  meeting  the  denial  of  notice  by  the  endorser, 
enough  must  be  shown  to  answer  the  law.  It  most 
appear  that  notice  was  given  in  one  or  other  of  the 
prescribed  modes ;  and  if  by  the  post,  that  it  was  ad- 
dressed to  the  proper  post-ofSce.  It  is  no  part  of  the 
duty  of  a  notary  public  to  notify  the  parties  entitled 
to  notice,  of  tha  non-payment  of  a  bill  or  note 
unless  required  to  do  so  by  statute  (Bank  of  Rochester 
z.  Gray,  2  HiU^  227).  And  when  his  certificate,  for 
<;onvenience  or  economy,  or  otherwise,  is  allowed  to 
be  substituted  in  some  cases  for  oral  proof  of  the  pro- 
test and  notice,  it  must  contain  as  much,  at  least,  as 
would  be  required  in  his  oral  testimony.  It  was  not 
intended,  I  think,  that  it  might  contain  less  facts  than 
would  be  required  in  the  oral  proof ;  and  the  statement 
of  the  notary  on  the  stand,  that  he  had  *'  duly  notified 
the  endorsers,"  would  not  be  regarded  as  sufficiently 
describing  the  manner  of  notifying.  He  would  be 
asked,  and  required  to  answer,  how,  and  in  what  form 
:and  particular  manner  he  had  given  or  served  the 
notice. 

The  presumption  which  arises  in  favor  of  the  per- 
formance of  official  duty  is  confined  to  the  act  itself. 
Thus  where  an  officer  is  required  to  do  a  certain  thing, 
it  will  be  presumed  that  he  has  done  it,  and  his  certify- 
ing he  has  done  it,  will  be  taken  as  true.  But  when 
the  officer  certifies  to  the  doing  of  the  act,  he  must 
certify  to  having  done  all  that  the  law  requires  him  to 
do;  and  there  is  no  presumption  that  will  supply 
any  omission  in  that  particular. 

Where  proof  by  certificate  is  substituted  for  com- 
mon-law evidence,  all  the  forms  directed  by  the  statute, 
whether  preliminary  or  substantial,  must  be  strictly 
<5omplied.  with  (Rogers  v.  Jackson,  19   Wend.  383). 
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And  the  rule  applies  as  well  to  duties  required  by  or 
performed  under  the  common  law.  In  the  case  cited, 
the  certificate  omitted  to  specify  the  post-oflSce  nearest 
to  the  reputed  place  of  residence  of  the  party  notified, 
and  the  certificate  was  held  to  be  insufficient. 

The  language  of  the  act  of  1865,  is  to  me  very 
plain.  It  does  not  absolutely  render  a  foreign  notarial 
certificate  sufficient,  unless  the  notary  certifies  to 
enough.  If  there  is  a  statute  prescribing  the  manner 
of  notifying  endorsers,  the  certificate  must  state  the 
mode  of  service.  If  there  is  no  statute,  then  the  com- 
mon-law mode  must  be  followed,  and  the  certificate 
must  state  the  facts. 

The  act  allows  presentment  and  notice  to  be  made 
and  given,  according  to  the  laws  of  such  other  state, 
and  proof  thereof  to  be  made  as  is  authorized  and 
required  by  such  laws.  On  such  proof,  i.  e.,  that  the 
presentment  and  notice  was  according  to  the  laws  of 
such  state,  being  made, ,  it  shall  be  held  to  have  been 
duly  done,  and  such  a  certificate  would  be  enough. 

So  far  the  lex  loci  will  control.  If  the  protest  and 
notice  is  in  accordance  with  the  laws  of  the  state  where 
the  note  is  payable,  it  will  conclude  the  courts  here. 
But  the  proof  and  its  sufficiency  is  governed  by  the 
lexfori^  unless  it  is  shown  that  the  proof  is  of  all  the 
facts  required  by  tjie  laws  of  such  foreign  stat«,  or  by 
the  common  law.  And  the  burden  of  showing  that 
rests  upon  the  holder  of  the  dishonored  paper. 

If  these  views  are  correct,  then  the  notarial  certifi- 
cate should  have  been  excluded  from  the  jury,  as  not 
containing  or  being  any  evidence  whatever  of  the 
service  of  notice  upon  the  defendant ;  and  the  learned 
justice  erred  in  refusing  so  to  charge. 

Therefore,  the  submission  of  the  question  of  notice 
to  the  jury  a^  a  fact  to  be  found  upon  somewhat  con- 
flicting evidence,  does  not  cure  or  remove  the  objection 
to  their  finding  it  upon  improper  evidence.     • 
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As  no  objection  to  a  recovery  upon  the  checks  was 
raised  before  us  on  the  appeal,  and  as  it  was  in  sub- 
stance conceded  by  the  appellant's  counsel  that  the 
only  error  was  in  the  admission  of  the  notarial  certifi- 
cates, which  relate  solely  to  the  notes  in  suit,  there  is  no 
reason  for  disturbing  so  much  of  tjie  judgment  as  is 
covered  by  the  checks. 

The  judgment  will  be  modified  by  deducting  there- 
from the  sum  of  three  thousand  and  fifty-one  dollars 
and  fifty  cents,  being  the  amount  of  the  notes  and  inter- 
est, and  as  modified,  affirmed,  without  costs  of  the 
appeal. 

And  as  to  the  notes  mentioned  and  described  in  the 
complaint,  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  upon  the  pleadings  applicable  thereto, 
without  costs  of  the  appeal  to  either  party. 

Sedgwick,  J.  (concurring). — Our  statute  of  1865 
called  for  proof  upon  the  trial  of  what  was  notice  of 
presentment  and  non-payment,  according  to  the  laws 
of  Pennsylvania,  and  what  proof  of  such  notice  was 
authorized  and  required  by  such  laws.  This  was 
a  matter  of  fact  to  be  governed  by  the  common-law 
rules  of  evidence,  and  our  statutes.  The  evidence 
must  be  given  upon  the  trial  (§  486  of  1  Or.  Ev.  and 
note  of  editor  referring  to  a  new  section,  §  688a, 
added  by  him  to  his  edition  of  Story^s  Covj/l.  of  Laws). 
§  426  of  the  Code  of  Procedure  enacts  that  print<^d 
copies  of  statutes  of  any  state,  &c.,  purporting  to  be 
published  by  authority,  shall  be  admitted  on  all  occa- 
sions as  presumptive  evidence  of  the  laws  of  such  state, 
and  the  unwritten  or  common  law  of  any  other  states 
&c.,  may  be  proved  as  facts  by  parol  evidence,  and  the 
book  of  reports  of  cases  adjudged  in  these  courts,  may 
also  be  admitted  as  presumptive  evidence  of  such  laws. 

In  Cutter  v.  Wright  (22  K  T.  472),  one  of  tbe 
judges  considered  that  on  the  question  of  usury  raised 
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at  the  trial  in  regard  to  a  contract  governed  by  the 
laws  of  Florida,  the  Code  cited  above  made  it  legal  to 
examine  the  statutes  of  Florida  for  the  first  time  in  the 
court  of  appeals.  But  in  Hunt  v.  Johnson  (44  JV. 
T.  27),  one  of  the  judges  said,  and  it  seems  to  me 
more  fairly,  that  the  statute  must  be  proved  on  the  trial, 
or  otherwise  not  considered  on  appeal.  It  was  but 
evidence  of  a  fact,  and  only  presumptive  evidence,  as 
to  which  the  opposing  party  had  a  right  to  give  fur- 
ther evidence.  Such  a  proceeding  could  take  place 
only  on  the  trial,  and  was  itself  subject  to  review  upon 
appeal. 

In  the  present  case  the  Pennsylvania  statute,  on 
which  the  plaintiff  relies,  was  duly  proven  at  the  trial, 
and  under  this  the  notary's  certificate  was  admitted. 

There  was  no  proof,  however,  of  what  notice  of  pre- 
sentation and  non-payment  of  a  promissory  note,  the 
laws  of  Pennsylvania  required  to  make  an  endorser 
liable.  On  this  point,  for  the  reasons  stated  in  respect 
of  statutes,  the  books  of  reports  of  cases  adjudged  in 
the  court  of  Pennsylvania,  were  not  evidence  when 
cited  in  the  case  for  the  first  time  on  this  appeal,  nor 
were  they  evidence  to  show  that  the  language  of  the 
certificate,  *'  of  all  which  I  duly  notified  the  endorsers," 
were  by  the  laws  of  that  state,  primcu  facie  evidence 
of  the  existence  of  the  fact  of  suflBcient  notice.  By  the 
common  law,  to  which  we  are  left  in  construing  the  cer- 
tificate, the  phrase  quoted  does  not  state  facts,  but  a 
declaration  that  some  unstated  facts  were  su£Scient  in 
the  notary's  opinion  to  constitute  the  notice  to  be  by 
law  given  to  the  endorser  to  make  him  liable.''  It  is 
therefore  not  proper  to  examine  if  the  present  certificate* 
has  the  effect  claimed  by  plaintiff,  under  the  reported 
cases  cited  from  the  Pennsylvania  Reports. 

We  are  not,  then,  called  upon  to  give  a  more  parti- 
cular construction  of  the  statute  of  1866,  of  this  state. 
There  is  a  question  as  to  the  meaning  of  tlie  provision, 
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**  proof,  &c.,  of  such  notice  thereof,  may  be  made  as  is 
authorized  and  required  by  such  law." 

''The  word  evidence,  in  legal  acceptation,  includes 
all  the  means  by  which  any  alleged  matter  of  fact, 
the  truth  of  which  is  submitted  to  investigation,  is  es- 
tablished or  disproved.  This  term,  and  the  word 
proof  y  are  often  used  indifferently,  as  synonymous  with 
each  other,  but  the  latter  is  applied  by  the  most  ac- 
curate logicians  to  the  ejff'eid  of  evidence,  and  not  to  the 
medium  by  which  truth  is  established  (1  Or.  Eo.  §  1). 
If  the  word  "proof,'*  in  the  statute  designates  the 
means  of  establishing  the  facts,  the  effect  of  the  evi- 
dence would  be  left  entirely  to  our  courts,  to  be  applied 
to  the  law  of  Pennsylvania,  as  to  what  notice  was 
necessary  to  be  given  to  an  endorser.  This  construc- 
tion would  agree  with  the  general,  useful,  and  easily- 
applied  rule,  that  the  weight  and  suflBciency  of  testi- 
mony is  controlled  by  the  lexforV^ 

On  the  other  hand,  if  the  word  implies  the  means  of 
propf,  and  its  suflBciency  to  establish  the  existence  of 
the  fact  under  investigation,  the  broader  rule  would  be 
recognized  as  the  object  of  the  statute,  that  the  obliga- 
tions of  parties  to  a  contract  made  and  to  be  performed 
in  another  state,  are  governed  by  the  laws  of  such 
state.  And  if  it  appeared,  in  a  case  like  the  present, 
th^t  the  obligations  of  the  defendant  were  such  as  were 
created  by  the  laws  of  Pennsylvania  and  that  there  an 
endorser  would  be  liable,  prima  faciey  so  far  as  notice 
was  concerned  by  the  production  of  a  notary's  certi- 
ficate like  the  one  here,  the  statute  of  our  state  would 
provide  for  such  a  case.  I  am  inclined  to  the  latter 
construction,  because  the  statute  ends  with  the  words, 
"  And  on  such  proof  being  made,  the  said  bill  of  ex- 
change or  promissory  note  or  bank  check,  shall  be  held 
to  be,  and  deemed  to  have  been  duly  presented,  &c., 
and  notice  of  all  thereof  duly  given."  This  can  not 
mean  that  if  the  same  kind  of  evidence  is  used  here 
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that  is  aatborized  in  another  state,  notice  shall  be 
deemed  to  be  given,  irrespective  of  the  contents  of  the 
evidence. 

But  for  the  reasons  stated  in  the  learned  Chief 
Justice's  opinion,  as  well  as  here,  I  concur  in  the 
conclusion  arrived  at  by  him. 

MoKELii,  Ch.  J.,  concurred  in  this  opinion. 
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WILLIAM  R.  CARNES,  Plaintiff  akd  Respond- 
ent, 7J.  GEORGE  W.  PLATT,  Impleaded,  etc.. 
Defendant  and  Appellant. 

I.   ejectment. 

1.  Costs  of  former  trial,  not  taxable. 
(a.)  Upon  a  new  trial,  under  §  87,  title  1,  chap.  5,  part  3,  B,  5.,  pro- 
viding that  the  court  in  which  judgment  shall  be  rendered  in  an 
action  of  ejectment,  shall  within  three  years  thereafter,  npon  the 
application  of  the  party  against  whom  the  pame  was  rendered, 
and  upon  payment  of  all  costs  and  damages  recovered  thereby, 
vacate  such  judgment  and  grant  a  new  trial,  the  party  in 
whose  favor  such  new  trial  is  granted,  can  noty  upon  recovery  of 
a  judgment  thereon^  tax  as  part  of  his  costs  the  costs  for  proceedings 
had  "before  the  granting  of  the  order  for  a  new  trial. 

Before  Monell,  Ch.  J.,  and  Sedgwick,  J. 

Decided  Decernber  6,  1878. 

Appeal  from  order  afSLrming  taxation  of  costs. 

This  action  was  brought  to  eject  the  defendant  from 
certain  property  in  the  city  of  New  York. 

The  following  proceedings  have  been  had  in  the 
action: 

First. — A  trial  before  Mr.  Justice  Babboub.  Ver- 
dict for  defendant. 

Appeal  to  the  general  term.  Judgment  reversed, 
with  costs  to  abide  the  event. 

Second, — A  trial  before  Mr.  Chief  Justice  Robert- 
son.   Verdict  for  plaintiff. 

Appeal  to  the  general  term.     Judgment  affirmed. 

Appeal  to  the  court  of  appeals.  Judgment  re< 
versed,  with  costs  to  abide  the  event. 
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Third. — A  trial  before  Mr.  Justice  Sedgwick. 
Verdict  for  plaintiflF. 

Appeal  to  the  general  term      Judgment  affirmed. 

Appeal  to  the  court  of  appeals.    Judgment  affirmed. 

Fourth, — An  order  under  2  R.  S.  309,  §  37,  grant- 
ing a  new  trial  herein,  and  vacating  the  judgments 
previously  entered,  the  defendant  Piatt  having  paid 
all  the  costs  recovered  by  the  plaintiff  herein. 

Fifth. — A  trial  before  Mr.  Justice  Fbeedmak. 
Verdict  for  defendant. 

The  defendant,  after  the  last  trial,  presented  his 
bill  of  costs  to  the  clerk  of  this  court  for  adjustment, 
including  in  the  bill  all  of  defendant's  costs  and  all  of 
his  disbursements  incurred  in  all  of  the  proceedings 
herein. 

The  clerk  refused  to  allow  the  defendant  any  costs, 
except  those  for  proceedings  after  the  order  granting  a 
new  trial,  and  no  disbursements  except  those  inciden- 
tal to  the  new  trial. 

The  costs  taxed  by  the  clerk  were  as  follows : 

"  Costs  on  Fourth  Trial. 
Costs  after  New  Trial  granted  and 

before  New  Trial  $25  00 

Term  Fees,  Five  Terms 50  00 

Trial  Pee 30  00 

Allowance  by  order 500  00 

$1,340  00 
V*  Disbursements. 

Witness  Fees,  Fourth  Trial $5  50 

Clerk  entering  Judgment,  Fourth 

Trial 1  00 

Transcript  and  Filing,  Fourth  Trial  11 

Sheriff  returning  Execution,  Fourth 

Trial 69 

Stenographer's     Minutes,     Fourth 

Trial.. 10  80" 
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From    this   taxation    defendant    appealed   to    the 
special  term,  when  it  was  affirmed,  and  he  now  ap 
peals  to  the  general  term. 

Edward  S.  Clinch,  attorney  and  of  counsel  for 
appellant,  urged  :  I.  The  defendant  having  finally 
succeeded,  is  entitled  to  recover  his  entire  costs  in  the 
suit  from  its  commencement  down  to,  and  including 
the  entry  of  judgment  on  the  verdict  rendered  at  the 
fourth  and  last  trial  (Oarvey  v.  Rider,  2  Cow,  617 ; 
Meule  V.  Goddard,  5  B.  &  Aid.  766;  David  v. 
Harring,  1  St.  300 ;  Burchall  v.  Bellamy,  6  Burr. 
2693). 

II.  The  terms  "  that  the  costs  shall  abide  the  event 
of  the  suit,  has  been  construed  to  mean  that  the  party 
who  finally  succeeds,  is  entitled  to  his  costs  upon  all 
the  previous  trials,  whether  he  failed  or  succeeded 
in  them,  if  those  costs  were  directed  to  abide  the  event 
of  the  suit  (Carves  V.  Rider,  supra;  Meule  t)  Goddard, 
Id. ;  4  Chitty's  Oen.  Practice^  89 ;  1  Paine  and 
Duefs  Practice^  586). 

III.  An  ''event" — from  the  Latin  ^^ evenirCy^^  to 
come  out  or  from — is  a  thing  which  happens  from  or 
follows,  a  cause,  and  they  are  called  ''events,"  be- 
cause they  come  out  of  a  cause  {BurrilVs  Law  JHct.^ 
^^Bventus^^).  The  event,  in  an  action  of  ejectment,  is 
the  recovery  by  the  plaintiff,  or  the  maintenance  by  the 
defendant,  of  possession  of  the  property  which  is  the 
subject  of  the  action.  In  this  action  the  event  has 
been  the  final  success  of  the  defendant  in  maintaining 
possession. 

IV.  The  reason  urged  on  the  argument  at  the 
special  term  why  the  defendant  should  not  recover  the 
costs  of  proceedings  before  the  order  of  January  28, 
1875,  granting  a  new  trial  herein,  that  such  order  was 
made  on  the  payment  by  defendant  of  plaintifi's  costs, 
as  a  condition  precedent  to  such  new  trial,is  not  sound^ 
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because  the  defendant  doen  not  ask  to  be  paid  the 
plaintiff's  costs,  but  asks  tliat  his  costs  which  are  dis- 
tinct from  plaintiff's,  be  allowed  him.  The  payment 
of  costs  prior  to  a  second  trial  in  ejectment  bears  no 
analogy  to  the  payment  of  costs  as  a  condition  of 
granting  a  motion,  for  the  costs  in  the  latter  case  are 
imposed  as  a  penalty,  as  it  were,  for  some  erix)neou8 
proceeding,  or  as  a  condition  of  receiving  a  favor, 
while  in  the  former  it  is  imposed  to  invoke  from  the 
unsuccessful  party,  some  evidence  of  good  faith  in  the 
continuance  of  the  litigation,  and  on  the  payment  of 
them  the  new  trial  is  a  matter  of  right.  At  common 
law,  the  action  of  ejectment  was  a  mere  possessory 
action,  and  concluded  no  one,  either  as  to  the  title  or 
possession,  except  as  to  the  time  between  the  day  of 
the  demise  and  the  recovery.  Even  the  party  against 
whom  the  judgment  was  rendered  was  at  liberty,  to 
bring  a  new  action,  and  again  litigate  as  to  the  posses- 
sion as  often  as  he  pleased  {Tyler  on  Ejectment  632  ; 
Ainslie  v.  The  Mayor,  1  Barb.  168).  To  prevent  this 
constant  litigation,  and  to  provide  for  the  settlement  of 
titles  to  real  estate,  after  a  reasonable  number  of 
opportunities  to  the  interested  parties  to  prove  title, 
the  rule  of  the  common  law  was  changed  by  the  re- 
vised Statutes,  and  evidence  of  good  faith  was  required 
of  the  unsuccessful  party  before  being  allowed  again 
to  litigate  his  title.  There  is  no  provision  of  the 
statute  from  which  any  inference  can  be  drawn  that 
the  costs  for  proceedings  before  a  new  trial  can  not  be 
collected,  and  in  the  absence  of  such  provision  the 
court  should  not  make  a  rule  which,  while  the  last 
trial  may  result  in  a  judgment  in  favor  of  the  party 
paying  the  costs,  prevents  the  recovery  by  the  party 
of  the  compensation  for  his  trouble  provided  by  the 
Code  in  the  way  of  costs,  and  even  the  disbursements 
necessarily  made  by  him  in  the  preparation  of  his 
cause  for  trial.     The  court  should  rather  see  that  com- 
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plete  restitution  was  made  to  the  finally  BncceBsfnl 
party. 

William  O.  Sterling^  attorney,  ,and  Daniel  T. 
Wald€7i^  of  counsel  for  respondent,  urged : — I.  The 
defendant  paid  the  costs  of  the  previous  proceedings  as 
a  condition  to  obtainin^c  the  new  trial,  and,  as  those 
have  all  been  awarded  and  paid  to  plaintiff,  the  de- 
fendant can  not  now  recover  them  (Slocum  v.  Lansing, 
3  Denio^  259 ;  Linacre  o.  Lush,  3  Wend.  306). 

II.  The  effect  of  the  order  granting  the  new  trial 
under  the  statute,  is  to  strike  out  all  the  proceedings 
in  the  action  to  and  including  the  judgment,  leaving 
the  issue  to  be  tried  again.  So  that  whoever  succeeds 
on  the  trial  recovers  costs  only  for  the  proceedings 
from  the  time  the  new  trial  is  ordered.  Were  this  not 
so,  the  case  might  result  in  the  absurdity  of  giving  to 
the  plaintiff  a  second  time  the  costs  of  services  for 
which  he  had  once  been  paid.  If  the  plaintiff  had  had 
a  verdict  on  the  new  trial,  would  the  defendant  con- 
cede that  he  should  recover  all  the  costs  again  from 
the  beginning ;  if  not,  why  should  defendant  on  his 
success  ? 

III.  Formerly  a  judgment  in  ejectment  did  not 
determine  the  right  of  property,  and  either  party  when 
unsucessful  might  bring  in  a  new  ejectment  to  re- 
cover the  possession,  and  ejectments  might  thus  be 
indefinitely  repeated,  until  a  Court  of  Equity  afforded 
relief  by  restraining  further  litigation.  The  Revised 
Statutes  in  making  the  judgment  conclusive  as  to  title 
saved  the  necessity  of  applying  to  a  court  of  equity, 
and  provided  a  mode  by  which  the  unsuccessful  party, 
if  dissatisfied,  may  still  be  indulged  with  a  further 
trial  (2  Paine  and  Duer,  Fr.  517  ;  3  H.  8.  (2d.  Ed.) 
709,  Revisor's  notes ;  Bates  v.  Stearns,  28  Wend. 
483,  OowEN,  J.,  2  R.  a.  [2d.  Ed.]  §  42;  3  ii.  A  [5th 

Ed.]  §  35).     This  historj  of  the  provisions  as  to  new 
VII.— 17 
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trial  shows  that  the  recovery  of  costs  must  be  confined 
to  the  proceedings  subsequent  to  the  order  granting 
the  new  trial. 

By  the  Court. — Sedgwick,  J.— The  counsel  for 
the  defendant,  places  the  defendant's  right  to  costs 
upon  directions  made  upon  certain  appeals,  that  costs 
were  to  abide  the  event ;  and  he  urges  that  the  event 
referred  to  was  the  determination  of  the  action  finally, 
even  after  the  defendant  had  voluntarily  paid  the  costs 
under  the  statute.  I  do  not  see  that  such  construction 
should  be  given  to  those  directions.  The  event  re- 
ferred to  was  the  first  final  judgment  to  be  given, 
which  when  made,  so  far  as  the  proceedings  up  to 
that  event  are  concerned,  was  conclusive  of  the  parties 
rights.  So  that,  in  fact,  when  the  clerk  taxed  costs,  if 
the  question  was  open  as  to  who  should  have  costs, 
before  the  order  giving  the  new  trial,  the  first  final 
judgment  of  the  court  of  appeals  was  to  be  considered, 
and  had  determined  that  the  plaintifl"  was  entitled  to 
the  costs  of  the  proceedings  up  to  that  time. 

Beyond  this,  however,  I  am  of  opinion  that  the 
section  of  the  Revised  Statutes  under  which  the  new 
trial  was  granted,  provide  that  the  payment  of  costs  by 
the  unsuccessful  party  shall  be  a  final  disposition  of 
the  question  of  costs  for  former  proceedings.  The  new 
trials  contemplated  by  the  Statute  take  the  place  of 
the  new  actions  of  ejectment  that  before  the  Statute 
might  have  been  brought.  Although  new  actions 
might  be  brought,  they  could  not  result  in  the  un- 
successful party  in  the  first  action  recovering  his  costs 
of  that  action.  The  first  action  was  a  final  adjudica- 
tion for  all  purposes,  so  far  as  the  questions  in  issue 
were  concerned.  .  From  the  proper  construction  of  the 
Statute,  and  on  general  principles,  when  costs  are 
given  to  one  party,  the  opposite  party  has  no  right  to 
costs  for  the  same  proceedings.    If  the  position  of  the 
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appellant  is  correct,  the  Statute  provides  that  in  certain 
contingencies  in  actions  for  ejectment  both  sides  may 
have  costs  for  a  part  of  the  proceedings. 

The  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs,  and  disbursements  to  be  taxed. 

MoKELL,  Ch.  J.,  concurred. 


ELIZABETH  S.  BREVOORT,  Plaintiff  and  Ap- 
PELLANT,  V.  HENRY  L.  BREVOORT,  Defend- 
ant AND  Respondent. 

I.  PLEADING. 

1.    AUBWEXL 

(a,)  Ownershipy  when  not  neeoMo/ry  to  "be pleaded  affirmtxtivdy, 
1.  In  an  action  of  trover,  def  endaht  need  not  plead  as  an  affirma- 
tive  defense  that  he  owned  the  property  at  the  commence- 
ment of  the  action,  nor  show  the  source  of,  or  mode  by  which 
he  acquired,  his  title.    A  general  denial  of  plaintiff's  owner- 
ship suffices. 
(P,)  Gijt,  title  by. 
1.  Where  the  strongest  phrase  in  the  pleading  is  ''that  the 
plaintiff  relinquished  all  ownership  "  in  the  property,  without 
any  averment  that  defendant  thereupon  took  possession  as 
owner,  no  drfense  is  set  up, 
(a)  So  held  in  an  action  by  wife  against  the  husband,  the 
property  in  question  being  gifts  made  by  him  to  her, 
when  the  answer  alleged  that  the  plaintiff  violently 
threw  the  property  from  her,  declaring  that  she  returned 
it  to  defendant ;  that  she  would  not  keep  it ;  and  that 
she  relinquished  all  ownership  in  it;  and  that  defend- 
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fant  then  took  back  the  property  as  she  desired^  and 
kept  possession  of  it. 
8.    Demttbbbr  to  answsr. 
(a).  Judgment  on  overruling  a  demurrer  to  an  answer  which  dom 
not  go  in  bar  of  tke  whole  cause  of  action,  what  improper. 
1.  An  order  directing  that  defendant  have  judgment  in  the 
action  in  his  favor,   and    a  judgment    entered    therein 
adjudging  that  the  complaint  he  dismissed^  are  erroneous, 
1.     Appeal.     Such  erroneous  order  and  judgment  will 
be  reversed  on  appeal. 
1.  Semble.     There  should  only   be  an  interlocutory 
order  and  judgment,  simply  overruling  the  de- 
murrer, and  perhaps  adjudging  the  answer  so  far 
as  it  extends  to  be  a  good  defense. 


Before  Monell,  Ch.  J.,  and  Sedgwick,  J. 

Bedded  December  6,  1875. 

Appeal  from  order  overruling  demurrer  to  a  sep- 
arate  defense,  and  from  jndgment  thereon  in  favor  of 
defendant. 

The  complaint  was  for  the  conversion  by  the  de- 
fendant of  certain  personal  property,  part  of  which 
were  several  diamond  rings. 

The  answer  set  up  as  to  these  rings  a  separate  defense, 
and  averred  :  **  That  the  said  plaintiff,  while  in  a  room  in 
his  father's  house,  took  from  her  finger  the  engagement- 
ring,  which  this  defendant  had  given  her,  and  from 
her  ears  a  pair  of  diamond  ear-rings,  the  gift  of  this  de- 
fendant, and  from  her  pocket-book  a  small  amount  of 
money,  given  her  by  this  defendant,  and  threw  all  said 
articles  violently  on  the  bed,  saying  she  would  not 
keep  anything  which  was  received  from  the  defend- 
ant or  his  family,  but  returned  them  all  to  him.  This 
defendant  tried  to  induce  said  plaintiff  to  resume  the 
possession  of  said  rings,  but  she,  in  an  insulting  man- 
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ner,  repeated  her  remarks  that  she  would  not  keep 
anything  received  from  him,  his  family,  or  intimate 
friends ;  that  she  would  not  keep  them,  and  relin- 
quished all  ownership  therein.  This  defendant  then 
took,  as  she  desired,  his  gifts  to  her,  back  again,  and 
kept  possession  of  them.  That  said  engagement-ring 
and  said  ear-rings  are  the  articles  claimed  by  plaintiff, 
and  by  defendant  admitted  to  be  in  his  possession.'' 

The  plaintiff  demurred  to  this  defense  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense. 

The  order  entered  was,  that  the  demurrer  be  over- 
ruled and  that  the  defendant  have  judgment  in  said 
action  in  his  favor.  Judgment  was  entered,  that  the 
defendant  havejndgment,  that  the  plain  tiff's  complaint 
be  dismissed.  The  appeal  is  from  the  order  and  from 
the  judgment. 

Ihomas  M\  Wheeler^  attorney,  and  of  counsel  for 
appellant,  urged  : — I.  If  Mr.  Justice  Speib  is  right  in 
his  opinion  that  the  facts  stated  in  the  second  defense 
constitute  a  defense,  then  the  order  should  have  been 
one  overruling  the  demurrer.  The  order  made  gives 
the  defendant  judgment  in  the  action.  This  is  erro- 
neous. By  the  Code,  sec.  168,  the  facts  set  forth  in 
the  answer  are  deemed  to  be  denied,  and  these  issues 
of  fact,  as  well  as  the  issues  formed  by  the  denial  of 
the  allegations  of  the  complaint  must  be  tried. 

II.  The  order  being  erroneous,  the  judgment 
founded  on  this  order  is  erroneous. 

III.  The  second  defense  relates  only  to  the  diamond 
ring  and  ear-rings  mentioned  in  the  complaint  and 
that  leaves  all  the  issues  formed  by  the  first  defense,  in 
regard  to  the  other  articles  mentioned  in  the  complaint 
to  be  tried.  The  second  defense  is  that  the  plaintiff 
gave  to  the  defendant  the  diamond  ring  and  ear-rings. 
The  only  question  is  whether  the  allegations  contained 
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therein  constitute  such  a  gift.  The  allegations  are  that 
the  plaintiflf,  while  in  a  state  which  induced  the  belief 
that  she  was  out  of  her  mind,  and  while  in  a  violent 
passion,  threw  the  things  upon  the  bed,  and  said  she 
would  have  nothing  more  to  do  with  them,  and  re- 
turned them  to  the  defendant.  This  certainly  is  not 
enough  to  constitute  a  voluntary  gift,  and  as  it  doe^ 
not,  the  demurrer  should  be  sustained. 

Van  Winkle^  Candler  &  Jay^  attorneys,  and  John 
B.  ParsonSy  of  counsel  for  respondent,  urged : — L 
The  defense  demurred  to  alleges  that  the  plaintiff  made 
an  absolute  return  to  the  defendant  of  the  articles  ad- 
mitted to  be  in  his  possession,  characterized  by  the 
most  positive  expression  of  her  intention  to  have 
nothing  more  to  do  with  them.  This  not  only  puts  in 
issue  the  ownership  of  the  particular  articles,  but  claims 
the  property  in  them  to  be  in  the  defendant,  and  to 
have  been  received  by  him  by  transfer  from  the  plain- 
tiff, and  the  only  question  is  whether  a  wife  can  make 
a  gift  to  her  husband  of  articles  of  personal  property. 
II.  Absolute  judgment  was,  by  the  defendant, 
entered  upon  the  order  overruling  the  demurrer.  This 
was  not  authorized  by  the  order,  but  the  remedy  to 
obtain  relief  was  by  motion,  not  by  appeal.  The  de- 
fendant was  entitled  to  have  the  demurrer  overruled, 
and  to  judgment  for  costs.  This  the  order  directed, 
and  it  can  not  be  disturbed.  The  judgment  roll  shows 
added  a  posiea  assuming  to  give  absolute  judgmeot 
for  the  defendant.  The  postea  is  signed  by  no  one, 
and  of  itself  has  no  legal  effect.  If  it  were  not  suitable 
to  enter  the  judgment  in  that  form,  the  matter  should 
have  been  suggested  to  the  defendant's  attorneys,  and 
if  they  insisted  upon  their  practice,  application  should 
have  been  made  to  the  special  term  ;  though  Wight- 
man  D.  Shankland  (18  How.  Pr.  79),  assumes  that  final 
judgment  is  proper. 
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By  the  Court. — Sedowiok,  J. — The  allegations 
of  the  second  defense  have  no  special  value  in  taking 
issue  upon  the  complaint.  Under  general  denials  the 
defendant  conld  have  put  in  evidence  all  facts  relative 
to  the  ownership  or  conversion  of  the  property.  The 
plaintiff,  however,  demurred,  and  the  question  mooted 
was,  whether  the  answer  sufficiently  averred  that  the 
defendant  was  owner  of.  the  rings,  at  the  beginning  of 
the  action,  by  gih  from  the  plaintiff. 

To  take  issue  upon  the  plaintiff's  ownership,  it  was 
immaterial  to  allege  the  former  relations  of  the  parties, 
or  the  manner  in  which  the  plaintiff  obtained  the 
rings,  if  she  were  the  owner,  or  the  manner  in  which 
the  defendant  obtained  them  if  he  were  the  owner,  or 
who  was  the  owner  if  she  was  not,  or  the  talk  of  the 
parties  on  any  material  or  immaterial  matters,  or  the 
manner  of  either  party  at  any  stage  of  the  quarrel. 
The  defense  intermingles  these  matters,  using  words 
in  a  colloquial  sense  in  such  manner  that  the  allega- 
tions are  equivocal,  and  the  rale  should  be  applied 
that  that  construction  should  be  adopted  which  is 
most  unfavorable  to  the  pleader. 

There  are,  I  think,  two  fatal  defects.  The  first  is, 
that  all  the  special  averments  may  be  true,  and  yet 
when  the  action  was  begun  the  allegation  of  the  com- 
plaint that  the  plaintiff  was  owner  may  have  been 
true.  There  is  nothing  equivalent  to  an  allegation 
that  the  defendant  remained  the  owner  from  the  time 
of  the  plaintiff's  gift  to  him  down  to  the  bringing  of 
the  action.  Second.  It  does  not  appear  by  the  answer 
that  the  rings  were  delivered  by  the  plaintiff  to  the 
defendant  as  a  gift,  or  that  he  took  them  as  such. 
Delivery  and  acceptance  are  as  necessary  to  a  parol 
gift  as  to  a  deed  of  gift.  The  gift  ^'  must  be  the  mutual 
consent  and  concurrent  will  of  both  parties"  (2  Kent's 
Qom/m.  marg.  p.  438).  There  are  matters  of  evidence  in 
the  answer  as  to  a  gift,  but  they  require  the  constmo- 
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tion  of  a  jury  before  their  eflfect  can  be  ascertained. 
There  is  no  averment  that  the  plaintiff  intended  to 
give  or  to  transfer  the  title,  or  that  the  defendant  ac- 
cepted the  gifts.  Both  are  necessary  to  show  that  the 
title  was  devolved  from  the  plaintiff  npon  the  defend- 
ant. There  are  words  of  legal  and  certain  meaning 
which  would  imply  all  this,  but  the  answer  does  not 
nse  them.  The  strongest  phrase  is,  that  the  plaintiff 
"relinquished  all  ownership."  Give.to  this  the  most 
meaning  that  may  be,  there  is  no  averment  connected 
therewith  that  the  defendant  thereupon  took  posses- 
sion as  owner.  The  answer  says,  "  This  defendant 
then  took,  as  she  desired,  his  gifts  to  her,  back  again, 
and  kept  possession  of  them."  This  is  descriptive  of 
certain  things  that  he  did,  which  may  have  all  been 
done,  and  yet  he  have  had  no  purpose  of  becoming 
the  owner. 

On  the  merits  I  think  the  demurrer  should  have 
been  sustained. 

The  order  entered  directed  "that  the  defendant 
have  judgment  in  said  action  in  his  favor,"  and  the 
judgment  adjudged  "  that  the  plaintiff's  complaint  be 
dismissed." 

When  the  defendant's  plea  goes  to  bar  the  action, 
if  the  plaintiff  demur  to  it,  and  the  demurrer  is  de- 
termined in  favor  of  the  plea,  judgment  of  nil  capiat 
should  be  entered,  notwithstanding  there  may  be  also 
one  or  more  issues  of  fact,  because  upon  the  whole  it 
appears  that  the  plaintiff  has  no  cause  of  action  (2 
TidcPs  Pr.  marg.  p.  741 ;  Oooke  v.  Sayer,  2  Burr.  754). 
Ill  this  case  the  issue  made  by  the  demurrer  related  to 
a  part  only  of  the  property  in  dispute.  As  to  the 
other  part,  the  matters  settled  by  the  demurrer  de- 
termined nothing.  At  the  most,  there  should  have 
been  .interlocutory  judgment  to  stand  upon  the  record 
until  all  the  issues  had  been  tried,  when  final  judg- 
ment on  the  whole  case  should  be  entered. 
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If  such  an  interlocutory  judgment  had  been  entered 
in  favor  of  defendant,  it  seems  to  me  it  would  have 
been,  conclusive  at  all  subsequent  stages  of  the  action 
as  to  the  existence  of  the  facts  set.  out  in  the  pleading 
demurred  to  (Cutler  v.  Wright,  22  iT.  Y.  478,  opinion 
of  Judge  Da  vies),  or  at  least  of  such  facts  as  were  not 
involved  in  the  issues  of  fact  {Id.  482,  opinion  of 
Judge  Selden).  *'If  there  are  other  issues  involving 
the  same  facts,  they  are  not  affected  by  the  demurrer.'' 
(1  Ghitty  on  Plead'.  662).  In  the  present  case,  the 
issues  of  fact  made  outside  of  the  one  raised  by  the 
separate  defense  that  has  been  considered,  do  not  in- 
volve any  matter  examined  upon  the  demurrer,  except- 
ing, perhaps,  an  allegation  in  the  first  defense  that  the 
defendant  denied  that  he  had  converted  any  of  the 
articles  claimed  by  the  plaintiff.  But  as  to  the  ear- 
rings, this  would  be  immaterial,  it  being  otherwise  de- 
termined that  the  defendant  owned  them.  Therefore, 
to  enable  the  plaintiff  to  show  that  in  fact  she  owned 
the  ear-rings,  the  demurrer  and  the  judgment  against 
her  upon  it  should  be  removed  from  the  record  by  her 
procuring  leave  to  withdraw  the  demurrer. 

I  am  of  opinion  that  the  order  and  judgment  ap- 
pealed from  should  be  reversed  with  costs  to  appellant, 
to  abide  the  event  of  the  action. 

MoKELL,  Oh.  J.  9  concurred.' 
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GEORGE  H.  MERGER,  Plaintiff  and  Respond- 
ent, V.  FRANCIS  VOSE,  Defendant  and  Ap- 
pellant. 

L  evidence. 

1.  Witness  as  to  yalub,  bzamqtatzon  of. 
(a)  Must  prelitnina/rily  le  ahaum  (if  so  required  in  proper  time  by 
the  party  against  whom  the  witness  is  called)  to  be  acquainted 
with  the  value  of  like  property,  services,  <&c.,  with  that  as  to 
which  they  are  to  testify. 
(h)  Striking  out  testimony.    If  such    preliminary  proof  has  not 
been  so  required,  the  testimony  of  the  witness  as  to  value  can  not 
be  stricken  out  on  the  ground  that  it  has  not  been  given. 

1.  In  such  case  the  burden  rests  on  the  party  against  whom  the 
witness  is  called  to  show  his  disqualification, 
(d)  In  answer  to  a  question,  **Do  you  know  the  value  of  the  ser- 
vices of  an  agent  iohose  duUes  are  cor^fidentud  and  embrace  such 
duties  as  you  know  that  plaintiff  performed  during  the  period 
you  have  testified  to  9  "  the  witness  said,  ^'  I  can  state  what  I 
know  as  to  persons  doing  the  same  \  leave  the  confidential  out^ 
and  I  should  say  yes."    He  then,  under  objection,  testified  to 
the  value. 

EJeld^  no  error, 
a.  His  answer  is  as  to  the  value  of  services  irrespective  of 

their  confidential  character. 
i.  The  fact  that  they  were  confidential  did  not  lessen  their 
value. 

(d)  Witness  preliminarily  stating  that  he  did  iu>t  'profess  to  "be  an 
expert, 

1.  This  does  not  disqualify  him  as  a  witness  to  value  if 

sufficient  facts  appeared  to  show  that  he  was  competent. 

n.  PRACTICE. 
1.  Conduct  of  tbial. 
Beferee  reserving  his  decision  on  objections  to  evidence^  and  receiving 
the  evidence  subject  to  the  reservation^  when  not  cause  for  reversal, 
1.  It  is  not,  when  the  evidence  thus  received  is  either  relo 
vant  or  not  calculated  to  iujure  the  objecting  party. 
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Before  Monell,  Ch.  J.,  and  SEDawiCK  J. 

Deeded  December  6,  1875. 

Appeal  from  judgment  entered  on  report  of  re- 
feree. 

Theron  Q.  Strong  for  appellant. 

Oshorn  E.  Bright  for  respondent. 

By  the  Court. — Sedgwick,  J. — An  examination 
of  the  testimony  convinces  me  that  there  was  sufficient 
to  support  the  referees  finding  that  the  plaintiff  per- 
formed services  for  the  defendant,  under  a  special 
agreement,  from  August,  1871  to  November,  1871,  and 
performed  further  services  from  November,  1871,  to 
March,  1873,  under  the  implied  promise  that  he  was  to 
be  paid  what  the  services  were  reasoilably  worth.  In- 
deed, the  answer  of  the  defendant  negatives  the  posi- 
tion that  all  the  plaintiflPs  services  were  done  under 
the  special  agreement  of  August  17,  1871. 

1  also  am  of  opinion  that  there  was  no  error  in  the 
allowance  of  testimony  as  to  the  value  of  services 
which  calls  for  a  reversal  of  the  judgment.  Undoubt- 
edly in  this  state,  witnesses  may  be  called  to  give 
opinions  as  to  the  value  of  labor  and  services.  (See 
cases  in  Digest,  under  opinions  of  witnesses  in  title 
Evidence.)  They  must  be  shown  preliminarily,  if 
objection  be  taken  in  time,  to  be  acqnainted  with 
prices  paid  in  other  cases  for  services  of  a  like  kind. 
In  the  present  case  an  apparent  difficulty  would  be, 
that  the  services  were  of  a  peculiar  kind,  and  probably 
not  of  the  same  kind  with  others  as  to  which  witnesses 
might  have  knowledge.  This  was,  however,  a  matter 
of  fact;  and  if  witnesses  swore  to  sufficient  to  permit 
their  opinions  as  to  value,  the  defendant's  rights  were 
to  be  preserved  by  cross-examination   to  weaken  the 
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force  of  the  direct  examination.  I  think,  that  in 
general,  the  witnesses  swore  to  enough  to  entitle  the 
plaintiff  to  claim  that  the  referee  should  deem  the 
witnesses  qualified  to  testify  as  to  value. 

There  is  a  special  reason  why  the  objection  to 
plaintiff's  competency  as  a  witness  as  to  value  should 
be  disregarded.  He  was  allowed  in  the  first  instance  to 
testify  without  objection,  and  the  exception  is  to  the 
referee  not  granting  a  motion  to  strike  out  his  evi- 
dence. If  the  objection  had  been  taken  in  time,  it 
might  have  been  obviated ;  and  not  having  been  taken 
in  due  time,  the  burden  was  upon  the  defendant,  at 
least,  to  make  it  appear  afilrmatively  that  the  witness 
was  disqualified  (41  JPf.  T.  R.  349).  I  do  not  think 
enough  was  shown  to  make  it  the  duty  of  the  referee 
to  strike  out  the  evidence. 

Again,  in  the  case  of  another  witness  on  the  same 
point,  Mr.  Studwell,  it  is  particularly  objected  that 
he  testified  to  the  enquiry  if  he  knew  the  value  of  the 
services  of  an  agent  whose  duties  were  confidential,  &c., 
that  ''  I  can  state  what  I  know  as  to  persons  doing  the 
same ;  leave  the  confidential  out  and  I  should  say, 
yes,  I  should  know'' — ^yet  was  permitted  afterwards, 
upon  objection,  to  answer  as  to  the  value  of  services 
which  in  the  question  were  stated  to  have  been  confi- 
dential. I  think  it  appears  that  the  answer  last  given 
was  made  upon  the  former  qualification  of  the  wit- 
nesses statement  that  he  knew  the  value  of  the  services 
which  were  to  be  valued,  irrespective  of  their  being 
confidential,  and  the  fact  that  they  were  confidential 
did  not  lessen  the  value. 

Another  special  objection  was  founded  upon  one 
of  the  witnesses  as  to  value  saying  preliminarily  that 
he  did  not  profess  to  be  an  expert ;  and  it  is  urged  that 
it  is  conclusive.  I  do  not  think  it  is,  for  the  reason 
that  that  was  a  matter  of  opinion  of  law  and  fact  to  be 
first  decided  by  the  referee  ;  and  if  the  facts  appeared 
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to  show  that  he  was  competent,  the  referee  should, 
as  he  did,  disregard  the  witness's  opinion. 

I  think  we  are  justified  in  looking  closely  into  the 
merits  of  the  objections  to  the  testimony  as  to  value, 
inasmuch  as  from  the  referee' s  finding,  it  is  evident  that 
he  made  a  most  judicious  use  of  this  class  of  the  evi- 
dence, and  did  not  yield  to  the  high  estimates  of 
value  made  by  the  witnesses. 

The  referee,  in  several  instances,  reserved  a  decision 
upon  objections  made  by  defendant's  counsel.  It  is 
claimed  that  this  is  error.  The  defendant  can  not  be 
injured  by  considering  that  the  referee  made  a  ruling 
which  entitled  him  to  an  exception,  as  if  to  the  admis- 
sion of  illegal  testimony.  In  each  case  the  testimony 
was  either  relevant  or  not  calculated  to  injure  the  de- 
fendant. 

There  were  other  less  important  exceptions  argued, 
and  as  to  them,  it  is  unnecessary  to  say  more  than 
that,  after  examining  them,  they  were  not  well  taken. 


Judgment  affirmed  with  costs. 
MoNELL,  Cb.  J.,  concurred. 
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AUGUSTA  WILLNER,  PLAmxiFF  Aif d  Appellant, 
V.  JOHN  H.  MORRELL,  Dependant  and  Re- 
spondent. 

L  CONSTRUCTION  OP  INSTRUMENT. 

1.    RBDEMFTION  CLAU8B,    EFFECT  OF. 

(a)  When  contained  in  an  instrument  in  /arm  of  a  inll  cf  sale  of 
personal  property,  it  only  gives  a  right  of  redemption  ;  it  does 
not  reserve  the  right  of  possession  to  the  party  making  the  in- 
strument, but  the  party  to  whom  U  U  made  is  entitled  to  po9- 
eession  cigainet  the  maker. 

n.  CONTRACT. 
1.  Sfbciaij  clauses  m  the  hbadeno  to  a  becbipt. 

(a)  When  the  receipt  is  not  given  until  sometime  after  the  trans- 
actions evidenced  by  it  have  occurred,  and  it  nowhere  appears 
that  the  receiptee,  or  the  party  claiming  under  him  at  the  time 
of  the  giving  of  the  receipt,  assented  to  the  special  clauses, 
etLch  special  clauses  wiU  not  amstitvie  a  contract  although  they 
in  form  purport  to  be  such, 

ni.  warehousemen  receipts. 

Special  clauses. 
(a)  The  heading  to  a  receipt  contained  the  following  clauses 
among  others  :  ^'  No  goods  delivered  without  a  written  order, 
or  presentation  of  original  receipt."  ^^  Gk>ods  will  not  be  de- 
livered to  any  person  unless  identified  and  authorized  to  receive 
the  same.'* 

Held, 
that  upon  the  demand  by  a  vendee  of  the  party  who  stored  the 
goods,  the  original  receipt  being  present,  and  he  being  accom- 
panied by  the  person  who  in  the  matter  of  the  storage  acted  for 
the  party  who  stored  the  goods,  and  who  was  there  to  identify 
the  person  making  the  demand  as  being  the  vendee,  the  above 
clauses  did  not  warrant  a  refusal  to  deliver. 
1.  It  was  unnecessary  to  produce  a  written  order, 
IV.  PERSONAL  PROPERTY. 
1,  Contract  not  running  with  it. 
(a)  Where  an  owner  makes  a  contract  with  his  bailee  whereby 
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the  bailor  is  not  bound  to  deliver  the  property  except  on  the 
written  oi-der  of  such  owner,  the  bailee  can  not  justify  a  rtfvsal 
to  deliver  to  a  person  succeeding  to  the  ownership  on  the 
ground  of  non-presentation  of  a  written  order  of  such  former 
owner. 

Before  Mowell,  Ch.  J.,  and  Sbdgwick,  J. 

Decided  Deeember  6,  1876. 

Appeal  from  judgment. 

The  action  was  to  recover  the  possession  of  certain 
house  furniture.  The  complaint  set  out  the  instru- 
ment under  which  the  plaintiff  claimed  possession. 
The  instrnment  was,  in  its  form,  a  bill  of  sale  of  the 
property,  ending  :  ^'This  sale  is  made  on  this  express 
condition,  that  I  shall  have  the  right  to  redeem  the 
above  described  property  at  any  time  within  one  year,'' 
upon  payment  of  a  specified  sum  of  money,  and  it 
was  executed  by  the  then  owner  of  the  property. 

The  answer  averred  that  under  the  bill  of  sale, 
above  described,  the  plaintiff  did  not  become  imme- 
diately entitled  to  the  possession  of  the  property,  and 
further,  that  before  the  bill  of  sale  was  executed,  the 
then  owner  had  stored  the  furniture  with  the  defend- 
ant, who  was  a  public  store-houseman,  and  that  by  the 
terms  of  the  contract  of  storage  he  was  not  bound  to 
deliver  the  property  until  the  storage  receipt  given  by 
defendant  was  returned  to  him ;  and  the  answer 
further  denied  that  the  property  was  wrongfully  de- 
tained by  the  defendant. 

The  action  was  tried  by  the  court,  a  jury  being 
waived.  It  appeared  by  plaintiff's  case  that  the  then 
owner  directed  a  person  to  have  the  property  stored 
with  the  defendant,  and  it  was  so  stored  ;  but  at  the 
time,  no  storage  receipt  was  given,  or  special  contract 
of  storage  made.    The  owner  afterwards,  in  considera- 
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tion  of  a  past  indebtedness,  made  and  delivered  to  the 
plaintiff  the  bill  of  sale  above  set  out.  A  few  weeks 
after  this,  the  plaintiff,  in  company  with  the  person 
who  had  acted  for  the  owner  in  storing  the  property, 
went  to  the  defendant  at  his  store-house,  showed  the 
bill  of  sale  to  him,  and  demanded  a  delivery  of  the 
property  to  her.  The  defendant  then  delivered  to  the 
person  accompanying  the  plaintiff  a  paper  called  the 
storage  receipt.  It  was  headed  by  several  special 
clauses.  Among  them  were,  *'  No  goods  delivered  with- 
out a  written  order  or  presentation  of  original  receipt." 
"  Groods  will  not  be  delivered  to  any  person  unless  fully 
identified  and  authorized  to  receive  them."  There  fol- 
lowed a  simple  receipt  of  the  goods,  as  from  the  owner, 
signed  by  the  defendant. 

This  paper  was  then  handed  to  the  plaintiff.  The 
defendant  in  answer  to  plaintiff's  demand,  said  he 
could  not  give  up  the  furniture  without  an  order  from 
Miss  Woodward,  who  had  signed  the  bill  of  sale.  He 
further  said  that  if  Miss  Woodward  should  come  to 
take  possession  of  the  furniture,  he  would  notify  the 
plaintiff,  and  the  plaintiff  assented  to  this. 

On  the  plaintiff^  8  case,  the  court  dismissed  the  com- 
plaint, on  the  grounds  that  under  the  contract  of 
storage  the  defbndant  was  not  bound  to  deliver  the 
furniture  to  any  one,  except  by  the  written  order  of 
Miss  Woodward,  in  whose  name  and  on  whose  account 
they  were  stored,  and  that  the  defendant,  by  his  refusal 
to  deliver  the  property  to  the  plaintiff,  did  not  wrong- 
fully detain  it. 

George  E.  King  for  plaintiff  and  appellant. 

D.  Mo  Mahon  for  defendant  and  respondent. 

By  the  Court. — Sedgwick  J. — The  bill  of  sale  did 
not  reserve  to  the  party  making  it  the  right  of  pos- 
session, but  gave  her  a  right  of  redemption.    All  else 
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was  given  to  the  plaintiff,  and  she  was  entitled  to  the 
possession  against  the  defendant. 

The  defendant's  claim  to  withhold  possession  is  not 
valid.  It  is  placed  upon  the  terms  of  the  contract  of 
storage,  as  contained  in  a  storage  receipt  made  by  de- 
fendant. But  the  facts  show  that  the  furniture  had 
been  stored  for  more  than  two  weeks  before  the  de- 
fendant presented  the  special  receipt,  and  its  terms  no 
where  appear  to  have  been  assented  to  by  the  owner 
or  her  agent.  Again,  the  defendant  attempted  to  im- 
pose the  special  terms  upon  the  general  contract  of 
storage,  for  the  first  time,  on  the  occasion  of  the  plain- 
tiffs demand,  for  then  first  was  the  receipt  of  storage 
produced.  Again,  the  receipt  as  drawn  by  him  did  not 
in  its  terms  justify  his  refusal.  The  form  of  the  receipt 
was  such  as  to  make  it  at  least  doubtful  whether 
the  special  clauses  were  a  part  of  any  contract,  or  any- 
thing more  than  notice  to  the  party  storing  goods. 
Under  any  circumstances,  there  would  have  to  be  evi- 
dence of  assent  to  their  provisions,  and  there  was  none 
in  this  case.  But  these  clauses  did  not  require  abso- 
lutely a  written  order.  They  required  either  a  written 
order  (to  be  made  by  whom  is  not  specified)  or  presen- 
tation of  the  original  receipt.  In  this  case,  the  written 
receipt  had  been  just  presented  by  the  defendant,  and 
was  there  when  the  demand  was  made.  The  person 
with  the  plaintiff  was  the  one  who  had  made  the  de- 
livery to  the  defendant,  and  was  there  to  identify  the 
plaintiff  as  the  vendee  named  in  the  bill  of  sale.  The 
defendant  made  no  request  to  examine  into  the  genu- 
ineness of  the  bill  of  sale. 

If  the  former  owner  had  at  the  time  of  storage 
made  an  agreement  that  the  defendant  was  not  bound 
to  deliver  except  upon  the  written  order  of  that  owner, 
it  would  not  justify  the  defendant  in  refusing  to  de- 
liver to  a  person  succeeding  to  the  ownership  until 
such  a  written  order  was  procured.     It  was  not  a  lien. 

IX.— 15 
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It  had  no  relation  to  the  fact  of  title  or  ownership. 
Dnder  no  circumstances,  was  the  defendant  authorized 
to  deliver  to  one  not  entitled  to  possession.  The  law 
gives  him  reasonable  time  to  inquire  if  the  party  de- 
manding the  property  is  entitled  to  possession  (Ball 
V.  Liney,  48  JIT.  Z.  6 ;  McEntee  v.  New  Jersey 
Steam  Co.,  45  If.  T,  34).  At  the  most,  it  is  an 
agreement  by  the  party  assenting  to  it,  a  breach  of 
which  is  without  damage.  In  case  of  well  founded 
doubt  as  to  who  is  the  owner,  the  bailee  can  bring  bis 
action  in  the  nature  of  an  action  of  interpleader  (Ball 
V.  Liney,  supra)^  but  for  his  convenience,  or  even  for 
his  interest,  he  should  not  be  permitted  to  keep  the 
owner's  right  dependent  upon  the  action  of  a  party 
who  has  ceased  to  have  any  interest  to  give  the  written 
order. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

MoKBLL,  Oh.  J.J  concurred. 
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LEMUEL  B.  CLARK,  Plaintiff  and  Respond- 
ent, 7).  ISAAC  J.  GEERY  and  HENRY  B. 
SCHOLES,  Executors  of  Will  of  ISAAC 
CJEERY,  Deceased,  and  WALTER  L.  LIV- 
INGSTON,  ReOETVEB,   IMPLBA.DED,   ETC, 

l  pleading. 

1.  Eyidencb  imDER. 
(a)  Proving  invaUdity  <jf  an  amgnmenl  of  a  daim, 
1.  A  simple  denial  of  an  averment  in  the  complaint  that  the 
claim  or  demand  has  been  duly  assigned  to  the  plaintiff,  wUl 
not  let  in  evidence  to  establish  that  the  assignment  is  in- 
valid. 
n.  FORECLOSURE. 

1.   InTEBEST  of  BUBSEQUBirr  LIENOB. 

(a)  When  rejection  of  evidence  to  show  the  Tuxture  of  his  interest  is 
not  error, 

1.  When  the  existence  of  his  lien  and  his  right  to  dispute  on 
the  trial  the  amount  claimed  to  be  due  on  the  prior  lien  are 
not  disputed,  and  the  trial  of  the  issues  joined  resulted  in 
determining  the  amount  due  thereon, 
m.  RECEIVER. 
1.  Right  of,  in  defense  of  an  action. 
(a)  It  is  doubtful  whether  when  he  and  the  person  for  v^hose 
benefit  he  was  appointed,  and  whose  interests  alone  he  defends, 
are  both  parties  to  the  action,  he  can  insist  on  a  defense  not  in- 
sisted on  by  the  party  for  whose  benefit  he  was  appointed. 
IV.  EVIDENCE. 
1.  Paeticulab  ibsub. 
(a)  Party  in  interest.    Issue  as  to  whether  plaintiff,  an  attorney, 
or  a  third  party  against  whom  defendant  has  a  defense,  is  the 
real  party  in  interest. 
1.  The  action  being  for  a  foreclosure  of  a  mortgage,  evidence 
that  the  plaintiff,  while  acting  as  attorney  for  one  W.  G., 
to  whom    the   mortgagor  had  conveyed  the  mortgaged 
property,  in  an  action  brought  against  him  by  the  execu- 
tors of  I.  G.  (defendants  in  the  foreclosure  suit),  affecting 
the  title  to  the  mortgaged  property,  and  which  suit  resulted 
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in  a  judgment  directing  W.  Q.  to  convey  to  W.  L.  (also  a 
defendant  in  the  foreclosare  action),  as  receiver  for  the 
executors  of  I.  G.,  the  mortgaged  premises,  took  an  assign- 
ment of  the  mortgage;  and  that  while  W.  G.   was  the 
owner  of  the  equity,  one  W.,  his  son-in-law,  had  made  pay- 
ments on  the  B.  &  M.  on  his  behalf,  then  ceased  and 
put  the  mortgagee  off,  and  finally  told  the  mortgagee  that 
the  plaintiff  had  the  money,  appointing  with  him  a  time 
to  go  and  see  the  plaintiff,  and  that  W.  and  the  mort- 
gagee went  to  the  plaintiff,  who  paid  the  consideration, 
and  took  the  assignment,  is  not  sufficient  to  establish  that 
the  assignment  was  taken  for  the  benefit  of  W.  G.,  or  to 
put  the  plaintiff'  on  explanation* 
V.  A1>PEAL. 
1.  Costs  on. 
(a)  Error  helow^  wJuU  toiU  not  deprive  respondent  qf  costs. 
1.  An  error  of  calculation,  such  as  giving  interest  on  interest 
to  which  the  attention  of  the  court  below  was  not  called, 
will  not. 

Before  Monell,  Ch.  J.,  and  Sedgwiok,  J. 

Decided  December  6,  1875. 

Appeal  from  judgment. 

Mr.  nice  for  defendants  and  appellants. 

Jf^.  J.  FUhian  for  plaintiff  and  respondent. 

By  the  Court.— Sedgwick,  J. — The  complaint 
averred  that  a  certain  bond  secured  by  mortgage  had 
been  made  to  one  Hillenbrand ;  that  the  latter  had 
assigned  them  to  the  plaintiff,  and  demanded  the  usual 
judgment  of  foreclosure. 

The  answer  of  the  executors  who  appealed,  made 
certain  admissions,  but  denied  that  Hillenbrand  had 
assigned  the  bond  and  mortgage  to  the  plaintiff,  and 
alleged  that  the  bond  and  mortgage  had  been  fully 
paid.  Such  were  the  issues  made  between  the  plain- 
tiff and  executors.     The  plaintiff  did  not  dispute  the 
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existence  of  a  lien,  in  favor  of  the  executors,  upon  the 
surplus,  and  the  executors  did  not  dispute  that  the 
mortgage  in  question  was  a  prior  lien. 

On  the  trial,  the  executors  offered  certain  evidence 
as  tending  to  show  that  the  assignment  was  invalid,  as 
against  them,  and  as  showing  the  nature  of  the  interest 
of  the  executors.  The  offer  was  properly  overruled, 
because  the  only  issue  as  to  the  assignment  was 
whether  it,  in  fact,  had  been  made  as  stated  in  the  com- 
plaint, and  because  the  trial  of  the  issues  that  were 
made  resulted  in  determining  what  was  due  upon  the 
mortgage,  which  made  it  unimportant  to  show  ihe 
nature  of  the  executor's  interest.  It  would  have  been 
proper  to  show  such  interest  if  the  plaintiff  had 
claimed  that  the  executors  had  no  right  to  dispute  on 
the  trial  the  amount  claimed  to  be  due  to  the  plaintiff 
upon  the  bond  and  mortgage. 

An  examination  of  the  case  shows  that  the  other 
appellant,  Walter  L.  Livingston,  receiver,  did  not 
appear  upon  the  trial,  but  as  he  united  in  exceptions 
to  the  referee's  report,  and  no  objection  was  made  to 
his  being  heard  upon  the  argument  of  the  appeal,  we 
may  consider  the  exception,  in  the  light  of  the  issues 
made  by  him. 

His  answer,  stating  its  substance  favorably  to  him, 
was  that  the  mortgagor  had  conveyed  the  property  to 
William  Geery  ;  that  in  an  action  brought  by  the 
executors  named  above,  William  Geery  had  been 
adjudged  to  convey  the  property  to  the  defendant 
Livingston,  as  receiver ;  that  while  this  action  was 
pending,  the  assignment  was  made  to  the  plaintiff, 
who  was  the  attorney  of  William  Geery,  for  the  use 
and  benefit  of  William  Geery,  if,  in  fact,  the  assignment 
was  made.  There  was  also  a  general  denial  of  the 
allegations  of  the  complaint,  except  as  admitted  by  the 
answer,  and  a  further  allegation  that  if  the  mortgage 
was  made,  it  bad  been  fully  paid. 
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On  the  trial  it  appears  that  the  executors  offered  in 
evidence  the  judgment-roll  of  the  action,  referred  to 
in  the  answer  of  Walter  L.  Livingston,  Receiver.  It 
does  not  appear  that  any  snch  oflFer  was  made  in  be- 
half of  the  Receiver ;  but  if  it  had  been  made,  the 
judgment  should  not  be  reversed  on  that  account.  If 
the  judgment-roll  had  gone  in  evidence,  it  is  said  that 
there  would  be  proof  that  the  plaintiff  took  the  assign- 
ment while  he  was  attorney  in  that  action  for  William 
Geery,  who  was  the  owner  of  the  equity  of  redemption, 
and  that  the  object  of  the  action  was  to  declare  that 
the  executors  had  an  equitable  lien  upon  William 
Geery's  interest  in  the  premises,  and  that  judgment  to 
that  effect  was  given  in  favor  of  the  executors.  The 
evidence  offered  was  relevant,  in  my  opinion,  to  the 
defense  that  the  assignment  was  for  the  use  and  bene- 
fit of  William  Geery.  If  we  could  see  that  the  admis- 
sion of  the  testimony  would  have  supported  a  judg- 
ment that  the  assignment  was  for  the  use  and  benefit 
of  William  Geery,  it  would  be  doubtful  that  there 
should  be  a  new  trial,  because  so  far  as  the  record 
shows,  the  only  interest  of  Livingston  as  receiver  was 
to  defend  the  claim  of  the  executors,  to  satisfy  their 
demand  out  of  the  proceeds  of  the  premises  (see  Bost- 
wick  V.  Menck,  40  N.  Y,  383).  So  far  as  that  was 
concerned,  the  executors  defended  for  themselves, 
and  made  no  defense  of  the  kind  now  considered.  I 
am,  however,  of  the  opinioi^  that  if  the  fact  had  ap- 
peared that  plaintiff,  Clark,  was  at  the  time  the  mort- 
gage was  assigned  to  him,  the  attorney  of  William 
Geery,  the  learned  judge  would  not  have  been  justified, 
upon  the  whole  evidence,  in  finding  that  the  assign- 
ment was  for  the  use  and  benefit  of  William  Geery. 
The  only  other  facts  in  evidence  on  this  point  were, 
that  while  Geery  was  the  owner  of  the  equity  of  re- 
demption, one  Webster,  his  son-in-law,  made  payments 
on  the  bond  in  his  behalf ;  then  ceased  to  make  further 
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payments,  and  pntthe  mortgagee  off  from  time  to  time ; 
then  said  to  tlie  mortgagee  that  the  plaintiff  here,  Mr. 
Clark,  had  the  money,  appointing  with  the  mortgagee 
a  time  when  he  shonld  see  Mr.  Clark ;  that  he  went 
with  Mr.  Webster,  and  then  Mr.  Clark  paid  the  con- 
sideration and  took  the  assignment.  Such  testimony 
may  create  a  snrmise — a  question — but  is  not  strong 
enough  to  show  that  the  money  did  not  belong  to  Mr. 
Clark,  or  to  put  him  upon  explanation.  Any  different 
conclusion  would  be  based  upon  the  testimony,  hear- 
say, as  to  the  plaintiff,  that  Webster  said  Mr.  Clark 
would  pay  the  money,  after  construing  that  vague 
expression  to  mean  that  Geery  had  the  money,  but 
Mr.  Clark  would  pay  it  over.  The  receiver,  on  this 
appeal,  therefore  fails  to  show  that  the  exclusion 
of  the  testimony  would  have  affected  the  result,  or 
rather  that  if  the  testimony  had  been  received,  a 
judgment  upon  this  issue  in  favor  of  the  defense 
should  have  been  sustained  (Tallman  v.  Bresler,  68 
ir.  T.  123). 

There  was  no  defense,  upon  the  pleadings  that  the 
plaintiff  bought  the  bond  and  mortgage,  with  the 
intent,  to  put  them  in  suit. 

The  learned  judge,  in  computing  the  amount  due, 
inadvertently  gave  interest  upon  interest.  This  arose 
from  there  being  put  in  evidence  a  sum,  which  plain- 
tiff paid  for  the  mortgage,  which  included  the  principal 
and  interest  then  due,  and  interest  was  calculated 
upon  this  gross  sum.  The  judgment  should  be  modi- 
fied by  deducting  forty-three  dollars  and  twenty-six 
cents,  the  amount  of  the  error.  This  mistake,  how- 
ever, should  not  in  this  case  (§  306  of  the  Code, 
Tallman  w.  Bresler,  supra)  result  in  the  respondent 
being  deprived  of  costs.  It  might  have  been  different 
if  the  attention  of  the  judge  had  been  pointed  more 
specifically  to  the  mistake. 

I  am  of  opinion  that  the  judgment,  when  modified 
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as  directed,  should  be  affirmed  with  costs  to  the  re- 
spondent. 

MoNELL,  Ch.  J.,  concurred. 


THE  MAYOR,  ALDERMEN,  AND  COMMONALTY 
OF  THE  CITY  OP  NEW  YORK,  Plaintiffs 
AND  Respondents,  v.  THE  NEW  YORK  AND 
STATEN  ISLAND  PERRY  COMPANY,  AND 
THE  NORTH  SHORE  STATEN  ISLAND 
PERRY  COMPANY,  Defendants  and  Appel- 
lants. 

NEW  YORK  ferries. 

The  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
own  the  exclusive  right  of  the  ferry  franchise  in  and  about  the 
island  of  New  York. 

Such  right  ie  not  confined  to  ferries  established  at  the  time  of  the 
Montgomerie  charter,  but  extends  to  and  includes  all  other  ferries 
which  the  corporation  might  thereafter  establish  from  Manhattan 
or  New  York  Island  to  any  of  the  opposite  shores  (Benson  t».  The 
Mayor,  &c.,  10  Barb.  223;  The  People  c.  The  Mayor,  &c.,  32 
Barb.  102 ;  Milhan  v.  Sharp,  27  iV.  F.  619). 

Benson  o.  The  Mayor,  &c.  {supra)^  does  not  determine  the  question 
in  respect  to  future  ferries,  but  the  right  which  that  case  held  to 
be  a  vested  right  in  the  city,  in  respect  to  the  established  ferries 
continued  and  attached  to  all  that  were  at  any  time  afterwards 
established. 

Any  ferry  operated  and  conducted  from  any  part  of  the  island  to 
any  opposite  shore  without  the  license  of  the  corporation,  is  un- 
lawful. 

The  Department  of  Docks  have  received  no  power  from  the 
legislature  to  grant  a  ferry  license. 

The  status  and  powers  of  the  Department  of  Docks  are  fully  con- 
sidered and  reviewed  in  the  opinion  of  the  court. 


MAYOR,  &c.  OF  N.  Y.  t?.  N.  Y.  &  8.  I.  FERRY  CO.       233 

Statement  of  the  Case. 

Before  Monell,  Ch.  J.,  and  Curtis,  J. 

Decided  January  8,  1876. 

Appeal  from  an  order  continuing  an  injunction. 

The  action  is  to  restrain  the  defendants,  The  New 
York  and  Staten  Island  Ferry  Company,  from  con- 
ducting and  running  a  ferry  from  New  York  to 
Staten  Island  ;  and  from  using  for  such  purpose  any 
property  of  the  plaintiflfs  leased  to  the  defendants,  The 
North  Shore  Staten  Island  Ferry  Company,  and  to  re- 
strain the  defendants,  the  said  North  Shore  Staten 
Island  Ferry  Company,  from  further  permitting  or 
consenting  to  such  use  of  said  leased  property. 

The  complaint  alleges  that  under  the  plaintiflTs 
ancient  charters,  it  was  given  and  granted  "unto  the 
mayor,  aldermen,  and  commonalty  of  the  said  city  of 
New  York,  and  their  successors  forever,  that  the  com- 
mon council  of  the  said  city,  for  the  time  being,  or  the 
major  part  of  them,  (but  no  other  person  or  persons 
whomsoever,  without  the  consent,  grant,  or  license  of 
the  said  common  council  of  the  said  city,  for  the  time 
being,  or  the  major  part  of  them),  from  to  time,  and  at 
all  times  hereafter,  shall  and  may  have  the  sole,  full,  and 
whole  power  and  authority  of  settling,  appointing,  estab- 
lishing, ordering,  and  directing,  and  shall  and  may  set- 
tle, appoint,  establish,  order,  and  direct  such  and  so 
many  ferrys  around  Manhattan  Island  (now  New  York 
Island),  for  carrying  and  transporting  people,  horses, 
cattle,  goods,  and  chattels  from  the  said  island  of  Man- 
hattan to  Nassau  Island,  and  from  thence  back  to  Man- 
hattan ;  and  also  from  the  said  island  of  Manhattan 
to  any  of  the  opposite  shores  all  around  the  same 
island,  in  such  and  so  many  places  as  the  said  com- 
mon council,  or  the  major  part  of  them,  shall  think  fit. 
Who  have  hereby  likewise  full  power  to  let,  set,  or 
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otherwise  dispose  of,  all  or  any  of  such  ferries,  to  any 
person  or  persons  whomsoever  ; "  and  the  rents,  issues, 
profits,  ferriages,  fees,  and  other  advantages  arising 
and  accruing  from  all  and  every  such  ferries,  were 
thereby  fully  and  freely,  for  the  said  crown,  its  heirs 
and  successors,  given  and  granted  unto  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York 
aforesaid  and  to  their  successors  forever,  to  have,  take, 
hold,  and  enjoy  the  same  to  their  own  use,  without  be- 
ing accountable  to  the  said  crown,  its  heirs  or  succes- 
sors for  the  same  or  any  part  thereof.  It  is  then 
farther  alleged  that  the  defendants,  or  either  of  them, 
have  not  received  from,  nor  has  there  ever  been  granted 
or  leased  to  or  conferred  upon  said  defendants,  The 
New  York  and  Staten  Island  Ferry  Company,  and 
The  North  Shore  Staten  Island  Perry  Company,  or 
either  of  them,  by  the  said  Ijoard  of  aldermen  of  these 
plaintiffs,  or  the  major  part  of  them,  or  by  any  board, 
department,  officer,  or  officers  of  these  plaintiffs,  any 
franchise,  right,  or  privilege  to  run  a  ferry  between  said 
New  York  Island  or  any  part  thereof,  and  any  point 
or  points  upon  any  shore  around  said  Island  ;  nor  have 
said  board  of  aldermen,  or  any  board,  department, 
officer,  or  officers  of  these  plaintiffs  settled,  appointed, 
established,  ordered,  and  directed  any  ferry  from  said 
New  York  Island  to  any  point  or  points  upon  any 
shore  around  said  island  to  be  carried  on,  run  or  con- 
ducted by  said  defendants.  The  New  York  and  Staten 
Island  Ferry  Company,  and  The  North  Shore  Statec 
Island  Ferry  Company,  or  either  of  fhem ;  nor  have 
these  plaintiffs,  or  the  said  board  of  aldermen,  or  the 
major  part  of  them,  or  any  board,  department,  offi- 
cer, or  officers  of  these  plaintiffs  let,  sold,  or  otherwise 
disposed  of  any  such  ferry  or  ferry  Iranchises,  or  any 
rents,  issues,  profits,  ferriages,  fees,  or  other  advantages 
arising  or  accruing  from  any  such  ferry,  to  the  said 
defendant.  The  New  York  and  Staten  Island  Ferry 
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Company,  or  to  the  defendant,  The  North  Shore 
Staten  Island  Ferry  Company. 

It  is  then  further  alleged  that  the  said  defendant, 
The  New  York  and  Staten  Island  Ferry  Company, 
without  lawful  authority  for  so  doing,  are  CQnd noting 
and  running  a  ferry  from  a  point  on  the  island  of  New 
York,  at  the  foot  of  Whitehall  street,  in  the  city  of 
New  York',  to  a  point  on  the  easterly  shore  of  Staten 
Island,  near  the  foot  of  Canal  street,  in  the  village  of 
Edgewater,  and  known  as  Stapleton  Landing,  and  by 
means  of  said  ferry  are  carrying  and  transporting  peo- 
ple, goods,  and  chattels  from  said  New  York  Island 
to  said  point  on  Staten  Island,  and  from  said  point  on 
Staten  Island  back  to  said  New  York  Island,  and  are 
receiving  and  taking  to  their  own  use,  rents,  issues, 
profits,  ferriages,  fees,  and  other  advantages  arising 
and  accruing  from  said  ferry. 

It  is  then  further  alleged,  that  the  defendants  claim 
that  by  an  instrument  of  lease  between  the  plaintiffs 
and  The  North  Shore  Staten  Island  Ferry  Company, 
made  in  March,  1874,  the  plaintifi's  leased  to  said 
company,  for  two  years,  Pier  No.  1,  East  River,  etc. 

That  the  Department  of  Docks,  one  of  the  depart- 
ments of  the  city  government,  at  the  time  of  making 
the  aforesaid  lease,  claimed  to  have  and  exercise  the 
power  of  making  such  lease,  and  did  resolve  that  the 
said  The  North  Shore  Staten  Island  Ferry  Company 
be  granted  a  lease  of  said  property,  provided  the 
company  should  deliver  its  written  agreement  to 
occupy  said  premises  only  for  ferry  purposes.  Snch 
agreement  was  delivered. 

That  subsequently  the  said  Department  executed 
the  lease  upon  those  terms,  but  in  the  name  of  the 
plaintiffs.  It  was  provided  in  the  lease  that  the  demise 
was  subject  to  all  ordinances  of  the  plaintiffs,  then 
in  force,  or  which  might  thereafter  be  adopted  by 
them,  and  all  laws  of  the  state. 
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The  lease  provided,  and  The  North  Shore  Staten 
Island  Ferry  Company  therein  and  thereby  agreed 
with  the  plaintiffs,  that  if  they,  the  said  North  Shore 
Staten  Island  Perry  Company,  should  at  any  time 
during  the  term  mentioned  in  said  instrument  in  any 
manner,  directly  or  indirectly,  grant  or  demise  the 
premises  or  any  part  thereof,  thereby  granted  and  de- 
mised to  any  person  or  persons  whomsoever,  or  in  any 
way  charge  or  incumber  the  same  without  the  leave 
and  consent  of  these  plaintiffs  first  had  and  obtained 
in  writing,  and  executed  in  due  form  of  law,  that  in 
such  case  the  said  instrument  and  all  conditions, 
agreements,  stipulations,  and  provisions  therein  con- 
tained should  cease,  determine,  and  be  utterly  void, 
anything  therein  contained  to  the  contrary  notwith- 
standing. 

The  rights  and  premises  demised  are  as  follows :  *  'All 
that  certain  pier  known  as  number  one,  East  River,  and 
the  eighty-one  and  one-half  feet  of  bulkhead,  situate 
lying  and  being  between  said  pier  and  the  westerly 
side  of  the  small  pier  located  between  piers  number 
one  and  two,  and  also  the  westerly  half  of  said  small 
pier,  which  said  wharf  property  is  located  in  the  city 
and  county  of  New  York,  and  described  upon  a  map 
or  diagram  hereto  annexed,  and  colored  red,  which 
said  map  or  diagram  is  to  be  taken  and  considered  a 
part  of  this  indenture :  the  said  premises  hereby 
granted  and  demised  to  be  used  only  for  ferry  pur- 
poses ;  and  the  said  parties  of  the  first  part  hereby 
authorize  the  said  parties  of  the  second  part,  their 
successors  or  assigns,  to  enter  upon  the  said  premises, 
and  take  possession  of  the  same  at  the  time  herein 
designated,  and  for  the  purpose  herein  set  forth,  and 
to  hold  and  enjoy  the  same,  subject  to  all  the  ordinan- 
ces of  the  mayor,  aldermen,  and  the  (commonalty  of 
the  city  of  New  York,  now  in  force,  or  which  may 
hereafter  be  adopted  by  the  &aid   mayor,  aldermen 
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and  commonalty,  and  all  laws  of  the  State  of  New 
York." 

The  complaint  further  alleged  that  the  plaintiffs 
had  not,  in  writing,  given  their  leave  and  consent,  that 
the  said  North  Shore  Staten  Island  Perry  Company 
might  in  any  manner,  directly  or  indirectly,  grant  and 
demise  the  premises  or  any  part  thereof,  to  any  person 
or  persons,  or  in  any  way  charge  or  incumber  the  same. 

It  is  then  alleged  that  tlie  defendant,  The  New  York 
and  Staten  Island  Ferry  Company,  is  now  using  the  said 
premises  for  the  purpose  of  conducting  a  ferry  there- 
from to  Staten  Island,  and  that  the  defendant.  The 
North  Shore  and  Staten  Island  Ferry  Company,  are 
permitting  such  use. 

In  the  answer  of  the  defendants,  it  is  alleged,  that 
in  January,  1875,  the  defendant.  The  North  Shore 
Staten  Island  Ferry  Company,  duly  obtained  from  the 
Department  of  Docks,  a  written  permission  or  consent 
to  sub-let  to  The  New  York  and  Staten  Island  Ferry 
Company,  a  portion  of  the  said  demised  premises,  for 
the  use  and  purpose  that  said  company  might  run  a 
ferry  to  and  from  New  York  and  Staten  Island,  for  the 
transportation  of  passengers,  goods,  &c.,  and  that 
thereupon  said  defendant  duly  leased,  in  accordance 
with  the  permission  or  consent  of  said  depart- 
ment a  portion  of  the  premises  to  the  latter  com- 
pany. 

The  lease  to  The  North  Shore  and  Staten  Island 
Ferry  Company,  although  purporting  to  be  in  the  name 
of  the  plaintiffs,  is  witnessed  and  executed  as  fol- 
lows: 

"  In  witness  whereof,  the  said  The  Deparlment  of 
Docks  has  caused  these  presents  to  be  executed,  in 
conformity  with  its  by-laws,  by  the  president,  treasurer, 
and  secretary  of  the  said  department,  for  and  in  be- 
half of  the  said  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  and  the  said  party  of  the  second 
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part  has  caused  its  corporate  seal  to  be  hereunto  affixed 
and  these  presents  to  be  subscribed  by  its  president, 
treasurer  and  secretary,  the  day  and  year  first  above 
written. 

"  WM.  P.  VAN  AriEN, 
'*N.  S.  S.  I.  Ferry  Co.  )  President. 

Seal.  )         W.  H.  PENDLETON. 

Secretary  and  Treas. 
"The  word  'part'  on  the  23d  line,  6th  page,  in- 
terlined before  execution. 

'^  JACOB  A.  WESTER VELT, 
*  *  Witness :  President. 

WM.  W.  BURNHAM.  W.  BUDD, 

Treasurer. 
Department  of  Docks ) 

Seal.  J  EUGENE  P.  LYNCH, 

Secretary." 
The  permission  to  sub-let  is  contained  in  the  fol- 
lowing: 

*' At  a  meeting  of  the  board  governing  this  depart- 
ment, held  this  day,  the  folio wi'^.g  resolution  was 
adopted  :  Resolved,  that  permission  be  and  the  same 
is  hereby  granted  to  the  North  Shore  Staten  Island 
Perry  Company,  lessee  of  ferry  premises  foot  of  White- 
hall street,  E.  R.,  to  sub-let  a' portion  of  the  same  to  the 
New  York  and  Staten  Island  Perry  Company,  to  be 
used  by  said  last  mentioned  company  conjointly  with 
said  lessees  in  the  business  of  transporting  passengers 
and  freight  between  Staten  Island  and  New  York. 

**  Very  Respectfully, 

"  EUGENE  P.  LYNCH, 

*'  Secretary." 
A  motion  to  continue  the  preliminary  injunction 
pendente  lite  was  granted  at  special  term. 
The  defendants  appealed. 

S.  j3.  Harris  for  appellant. 
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William  O.  Whitney^  corporation  counsel,  and 
B.  and  /.  2).  DavieSy  for  respondents. 

By  the  Ooubt. — Monell,  Oh.  J.— The  appellants 
claim  th  franchise  in  question  under  one  or  other, 
or  both,  of  the  following  propositions. 

Mrst.  That  there  is  no  exclusive  right  of  ferriage 
in  the  plaintiffs ;  but  that  ap  to  any  ferry  not  in  being 
at  the  granting  of  its  ancient  charters,  the  right  is 
common  to  all  citizens  ;  or, 

Second.  That  the  lease  and  permission  of  the  De- 
partment of  Docks  vested  the  right  of  ferriage  in  the 
defendants. 

A  brief  examination  of  the  several  charters  under 
which  the  plaintiffs  claim  the  exclusive  right  of  ferri- 
age will  suffice  to  establish  such  right. 

Dongan's  charter  (1686)  was  a  general  grant  of 
liberties,  privileges,  franchisee,  rights,  royalties,  free 
customs,  jurisdictions,  and  immunities,  vrith  a  special 
confirmation  of  one  ferry  which  had  then  been  estab- 
lished. I... 

The  Cornbury  charter  (1808)  granted  to  the  mayor, 
^c,  full  and  free  leave,  &c.,  to  establish  and  maintain 
one  or  more  ferry  or  ferries,  as  they  shall  from  time  to 
time  see  fit,  between  the  city  and  the  adjoining  shore 
of  Long  Island. 

But  the  Montgomerie  charter  (1730)  was  a  grant 
(§  15  Valentines  LawSj  227)  and  confirmation  to  the 
mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York,  and  their  successors  forever ^  "  of  the  sole, 
full,  and  whole  power  and  authority  of  setting,  ap- 
pointing, establishing,  ordering,  and  directing  .  .  . 
such  and  so  many  ferries  around  Manhattan  Island, 
alias  New  York  Island,  for  carrying  and  transporting 
people,"  &c.,  from  said  island  to  any  of  the  opposite 
shores^  all  around  the  same  island,  in  such  and  so 
many  places,  as  the  common  council  should  think  fit, 
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granting  to  the  said  mayor,  &c.,  all  the  rents,  issues, 
profits,  ferriages,  fees,  and  other  advantages  arising  and 
accruing  from  all  such  ferries. 

And  by  the  37th  section  of  the  tsnme  charter  (p.  243) 
there  is  a  further  grant  and  confirmation  of  the  ferries 
then  established,  and  ^^all  other  ferries  now  and  here- 
after to  be  erected  and  established  all  around  the 
island,''  with  the  fees,  ferriages  and  perquisites  of  the 
same. 

There  is  also  (§40)  a  covenant  to  the  mayor,  &c.,  and 
their  successor Sy  of  quiet  and  peaceable  enjoyment  of 
all  the  granted  privileges,  immunities,  and  franchises. 

The  plain  and  explicit  language  of  those  grants 
admits  of  no  doubt  that  the  mayor,  &c.,  of  New  York 
became  vested  with  all  the  rights  which  then  resided 
in  the  crown  in  the  several  franchises  granted ;  and  it 
is  equally  clear  that  the  grp^nt  was  of  all  ferries  then 
existing  or  thereafter  to  be  established. 

It  is  a  question,  however,  whether  the  crown  could 
grant  to  a  municipality  a  right  which,  so  far  as  it  is  a 
public  right,  belonged  to  the  people. 

The  sovereign  power  was  at  the  time  of  those  char- 
ters, in  the  crown  ;  and  as  there  was  nothing  in  magna 
charta  to  qualify  or  restrict  the  power  of  the  sovereign 
in  respect  to  it,  the  grant  was  complete,  and  divested 
the  people  of  any  right  which  they  could  claim  the 
enjoyment  of.  The  sovereign  will  was  paramount,  un- 
restricted, irresponsible  to  the  people,  and  the  rights  of 
the  people  were  subservient  to  it. 

That  a  different  and  much  less  power  resides  in  the 
sovereignty  of  the  state  of  a  republic,  afl'ords  no 
reason  for  confining  or  abridging  the  powers  of  the 
sovereignty  of  Great  Britain.  The  former  is  limited 
by  organic  laws,  in  and  by  which,  the  people,  having 
parted  with  only  a  portion  of  their  own  sovereignty, 
have  thrown  around  themselves  limitations  and  re- 
strictions for  their  own  security  and  protection. 
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The  provision  of  our  state  constitution,  that  the 
people,  in  their  right  of  sovereignty,  are  deemed  to 
possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  state  (Art.  1,  §  11) 
contains  in  words  the  principle  which  clothed  the 
sovereignty  of  Great  Britain  with  a  similar  right  when 
the  ancient  charters  were  granted  and  which  covered 
not  only  property  in  lands,  but  in  all  other  things, 
corporeal  and  incorporeal,  which  did  not  belong  di- 
rectly to  the  people. 

I  do  not  think  it  necessary  to  further  pursue  the 
inquiry  whether  a  ferry  franchise  could  be  the  subject 
of  an  exclusive  grant.  It  is  too  palpable,  and  has  re- 
ceived sanction  and  assent  too  long,  to  be  open  to 
question  now. 

I  do  not  intend  by  this  to  say  that  the  city  has 
acquired  under  her  charters  so  exclusive  a  right  to 
establish  ferries  that  there  can  not  be  any  interference 
with  it  by  the  legislature.  That  question  will  be 
briefly  discussed  further  on.  But  I  do  mean,  that 
until  deprived  of  such  exclusive  right  by  some  com- 
petent power,  the  city  was  granted  the  sole  and  exclu- 
sive use  of  the  franchise  of  ferries,  and  was  entitled  to 
maintain  or  license  them  for  its  sole  benefit  and  emol- 
ument. 

These  several  ancient  charters,  and  especially  the 
charters  of  Dongan  and  Montgomerie,  were  recognized 
and  adopted  throughout  the  whole  of  the  colonial 
government,  and  have  been  frequently  ratified  and 
confirmed  by  subsequent  legislation.  More  especially 
the  Montgomerie  charter,  which,  as  Chancellor  Kent 
says  {KenPs  Notes  on  Charter^  212,  N.  19),  is  the 
charter  upon  the  foundation  of  which  the  city  of  New 
York  is  at  present  governed. 

The  long,  frequent,  and  uninterrupted  use  of  the 
franchise  by  the  corporate  authorities,  their,  until 
now,   unquestioned  right    to  the  exclusive    use  and 
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enjoyment  of  it,  with  its  perquisites  and  emoluments; 
and  the  implied,  if  not  actual,  sanction  of  legislatures, 
the  courts,  and  the  people,  establish  a  right,  even  inde- 
pendent of  these  charters,  which  should  not  lightly  be 
set  aside. 

The  sanction  of  the  legislature  is  found  in  the  enact- 
ment that  the  charters  known  as  the  Dongan  and 
Montgomerie  charters,  so  far  as  they  are  in  force,  shall 
continue  and  remain  in  full  force,  and  shall  not  be 
construed  as  repealed,  modified,  or  in  any  mann^ 
aflfected  (Act  1853,  chap.  217,  §  54). 

The  courts  have  upheld  the  plaintiflPs  claim  to  the 
franchise  in  the  following  cases  :  Benson  t.  The  Mayor, 
10  Barh.  223 ;  The  People  v.  The  Mayor,  &c.,  32  Barb. 
102 ;  Milhau  v.  Sharp,  27  N.  T.  R.  619. 

The  conclusion,  therefore,  must  inevitably  be,  that 
the  plaintiff  owns  the  exclusive  right  of  the  ferry  fran- 
chise in  and  about  the  island  of  New  York,  and  that 
such  right  is  not  confined  to  ferries  established  at  the 
time  of  the  Montgomerie  charter,  but  extends  to 
and  includes  all  other  ferries  which  the  corporation 
might  thereafter  establish  from  Manhattan  or  New 
York  Island  to  any  of  the  opposite  shores.  I  am 
aware  that  Benson  v.  The  Mayor,  &c.  {supra)  does 
not  determine  this  question  in  respect  to  future  ferries. 
It  was  not  necessary  in  that  case  that  it  should  ;  but 
for  reasons  which  will  be  found  in  the  discussion  here- 
after of  the  second  proposition,  the  future  as  well  as 
the  present  was  covered  by  the  charter,  so  that  the 
right  which  Benson  v.  The  Mayor  held  to  be  a  vested 
right  in  the  city,  in  respect  to  the  established  ferries, 
continued  and  attached  to  all  that  were  at  any  time 
afterwards  established. 

It  follows  from  this  view  of  the  law  that  any  ferry 
operated  and  conducted  from  any  part  of  the  island  to 
any  opposite  shore,  without  the  license  of  the  plaintiflf, 
is  unlawful. 
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The  second  proposition  is  perhaps  of  more  difficulty. 
Part  of  it  involves  considerations  and  questions  of 
which  the  decisions  are  not  uniform,  and  upon  which 
a  reasonable  doubt  attaches. 

The  defendant,  The  North  Shore  Staten  Island 
Ferry  Company,  claim  the  franchise  under  a  lease  or 
license  from  the  Department  of  Docks,  one  of  the 
departments  of  the  city  government, — and  the  other 
defendants  justify  under  the  written  permission  of 
the  same  department. 

Two  questions  arise  under  this  proposition :  The 
one  involves  the  powers  of  the  Department,  and  the 
other  the  competency  of  the  legislature  to  grant  the 
power  if  it  exists. 

The  Department  of  Docks  was  constituted  under 
the  Act  of  1871,  which  is  amendatory  of  an  act  to  re 
organize  the  local    government  of    the  city   of  New 
York  {Laws  1871,  chap.  574). 

Section  6  of  the  act  defines  the  powers  of  the  De- 
partment. The  board  is  to  be  appointed  by  the  mayor, 
and  they  were  to  possess  such  powers  and  perform 
such  duties  as  should  be  established  and  defined  by 
the  commissioners  of  the  sinking  fund  of  the  city. 
Tlie  Department  is  then  given  exclusive  *'  charge  and 
control  ...  of  all  the  wharf  property  belonp:ing 
to  the  corporation  .  .  .  including  all  the  wharfV, 
piers,  bulkheads,  and  structures  thereon,  and  waters 
adjacent  thereto,  and  all  the  slips,  basins,  docks, 
water  fronts,  land  under  water  and  structures  thereon, 
and  the  appurtenances,  easements,  uses,  reversions, 
and  rights  belonging  thereto,  which  are  now  owned 
or  possessed  by  the  said  corporation.''  Power  is  also 
given  to  lease  any  of  the  above  mentioned  property. 

The  Act  of  1873  (chap.  335)  continues  the  Depart- 
ment with  its  powers,  and  by  section  26,  it  is  made  a 
department  of  the  city  government.  The  powers  thus 
defined  and  expressly  given  are  sufficiently  compre- 
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hensive,  as  was  said  in  Hoeft  v.  Seaman  (38  Sup*r  Ct. 
R.  66),  to  extend  over  the  dock  property  of  the  city, 
and  over  the  slips,  basins,  and  adjacent  waters ;  and 
includes  the  power  to  grant  leases  of  such  property. 

If,  therefore,  the  lease  to  the  North  Shore  Staten 
Island  Perry  Company  had  been  of  the  pier,  slip,  or 
basin  for  any  commercial  purpose,  or  for  a  purpose 
connected  with  the  ordinary  use  of  such  structures  or 
spaces,  and  not  extending  beyond  such  ordinary  use, 
it  would  have  been  within  the  powers  of  the  Dock  De- 
partment, and  not  an  invasion  of  any  vested  right  of 
the  corporation.  Such  a  power  over  the  described 
property  may  be  said  to  be  expressly  given,  although 
the  use  to  which  the  lessee  may  put  the  premises  is 
not  defined  or  limited.  But,  as  was  held  in  Hoeft  t^. 
Seaman  {8upra\  the  power  of  the  Department  over 
waters  adjacent  to  the  piers  or  wharfs  is  subservient 
to  the  public  use,  and  if  given  in  excess  of  the  public 
right  to  use  such  waters,  it  would  be  invalid. 

It  is  a  well  settled  principle  in  the  construction  of 
statutes  that  the  authority  it  confers  can  not  be 
stretched  or  extended  beyond  the  intent ;  and  where 
the  language  is  clear,  the  letter  of  the  statute  will  in- 
dicate the  intent.  This  is  especially  so  where  con- 
ferred powers  are  named  and  described  in  the  statute. 
In  such  a  case  no  power  can  or  will  be  implied,  ex- 
cept, perhaps,  such  as  may  be  necessary  for  the  exer- 
cise of  those  expressly  given.  To  that  extent  only  will 
the  statute  be  enlarged  to  let  in  incidental  or  implied 
powers. 

The  lease  of  the  Dock  Department  to  the  North 
Shore  Staten  Island  Ferry  Company  is  of  one  of  the 
piers  and  part  of  the  bulkhead  belonging  to  the  city. 
Had  that  been  the  extent  of  the  demise,  it  would  prob- 
ably have  been  within  the  competency  of  the  Dei)art- 
ment  to  have  made  it  It  would  have  given  the  lessees 
the  right  to  use  the  pier  and  bulklic'ad  for  any  purpose 
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conuected  with  the  commercial  use  of  such  property 
and  its  adjacent  waters,  with  the  single  limitation  that 
it  was  not  so  far  exclusive  as  to  interfere  with  the  pub- 
Jic  use  of  the  navigable  waters  about  it. 

But  the  demise  declares  that  the  premises  granted 
are  to  be  used  only  for  ferry  purposes,  and  authority 
is  given  to  the  lessees  or  grantees  "  to  enter  upon  the 
said  premises  and  take  possession  of  the  same  .  .  for 
the  purpose  herein  set  forth."  K  this  was  not  in  express 
terms  a  grant  of  a  ferry,  it  was  at  least  a  license  to 
the  ferry  company  to  use  the  pier  and  bulkhead  in 
operating  a  ferry  from  the  shores  of  the  city  to  sur- 
rounding territory,  which  the  company  had  done  since 
the  demise  was  made,  without  any  other  grant  or  license 
whatever. 

Not  only  is  the  ferry  franchise  not  named  among  the 
objects  over  which  the  Dock  Department  is  given  con- 
trol, but  it  is  not  even  an  incident  or  appurtenant  to  any 
of  them.  Such  a  franchise  i»  property,  having  a  dis- 
tinct and  separate  entity,  capable  of  being  granted, 
demised,  and  enjoyed,  and  of  being  dissevered  from 
other  property  ;  and  it  may  exist  without  the  coinci- 
dence of  ownership  of  the  riparian  right. 

Of  course  a  landing-place  at  each  terminus  of  a  ferry 
is  essential  to  its  beneficial  use ;  but  the  landing  places 
and  feny  franchise  are  so  far  separate  property  that  the 
one  may  belong  to  the  riparian  owner,  and  the  other  to 
the  sovereignty  of  the  state,  or  a  municipal  corporation, 
or  an  individual. 

This  distinction  of  property  is  recognized  in  Doty  n. 
Gorham  (6  Pick.  487),  and  in  Chambers  «.  Purey  (1 
Yeates*  Reports^  16),  where  it  was  held  that  the  owner 
of  a  ferry  over  a  navigable  stream  had  no  right  to  land 
or  receive  freight  on  the  adjoining  banks,  even  though 
the  landing  place  was  a  public  highway,  without  the 
owner's  consent.  It  was  there  said  the  dedication  of 
ground  for  the  purpose  of  a  public  road  gave  no  right 
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to  use  it  for  the  other  purpose.  This  doctriDe  was  after- 
wards recognized  in  Cooper  v.  Smith  (9  Serg.  <fe  Rawle^ 
26).  This,  however,  is  probably  not  the  rule  in  Eng- 
landy  if  the  ferry  landing  is  a  public  highway.  It  was 
so  held  in  Petre  v.  Kendall  (6  Barnw.  &  Cress,  703), 
where  the  King's  Bench  said  the  owner  of  a  ferry  need 
not  have  the  property  in  the  soil  on  either  side.  It 
was  sufficient  that  the  landing  place  was  a  public  high- 
way. 

The  same  distinction  is  preserved  in  our  statute  in 
relation  to  the  regulation  of  ferries  (1 B.  8.  626),  which 
requires  the  grant  or  license  to  be  given  to  the  owner  of 
the  land  through  which  the  highway  adjoining  a  ferry 
'  shall  run,  unless  upon  notice  he  shall  fail  to  apply  for 
it. 

It  will  be  seen,  therefore,  that  a  ferry  or  a  ferry  fran- 
chise does  not  depend  upon  or  require  a  conjunction 
of  ownership  of  the  ferry  and  the  land.  A  right  of  fer- 
riage may,  and  frequently  does,  exist  independently  of 
the  ownership  of  the  adjoining  land,  and,  as  such  is 
separate  property,  capable  of  a  separate  grant. 

It  is  true  that  to  ferry  is  a  right  properly  apper- 
taining to  the  soil,  and  attaches  to  the  riparian  pro- 
prietor, of  which  he  can  not  be  deprived  except  by  the 
right  of  eminent  domain. 

But  it  has  never  been  questioned,  that  the  state,  the 
sovereign  power  in  which  resides  the  original  and  ulti- 
mate property  in  all  lands,  could,  in  the  exercise  of  its 
right  of  eminent  domain,  by  making  just  compensation, 
condemn  to  the  use  of  a  public  ferry  the  land  of  the  ri- 
parian owner.  The  private  grants  or  licenses  of  ferries 
made  by  the  legislature  under  its  right  of  eminent  do- 
main, are  found  in  the  statute  book  by  the  hundred,  and 
the  provisions  of  the  Bevised  Statutes  before  referred 
to,  for  acquiring  a  landing-place,  was  enacted  under 
the  same  right  of  eminent  domain. 

If,  therefore,  the  several  reasons  which  have  been  fur- 
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Dished,  establish  so  complete  a  separatiou  between  the 
ownership  of  the  riparian  proprietor,  and  the  owner- 
ship of  a  ferry  franchise,  that  they  may  be  owned  and 
possessed  as  separate  property,  it  must  follow  that  the 
franchise  is  not  a  necessary  incident  or  appurtenant  to 
the  land,  and  whatever  may  be  the  right  or  interest  of 
the  riparian  owner — short,  perhaps,  of  an  exclusive  and 
vested  right — ^it  may  be  made  to  yield  to  the  power  of 
the  state  in  the  exercise  of  its  right  of  eminent  domain. 

Under  this  state  of  the  law,  the  powers  of  the  Dock 
Department  over  the  pier  and  wharf  property  of  the 
city  may  be  exercised  without  interfering  with  the  other 
and  separate  property  of  the  city,  and  leases  may  be 
made  for  the  use  of  piers  or  wharfs  and  the  adjacent 
waters  within,  and  for  the  general  commercial  purpose 
of  such  property,  without  divesting  the  city  of  any  of  its 
right  and  title  to  any  of  its  ferry  franchises  or  other 
property. 

It  is  clear  that  there  was  no  express  power— and  none 
can  be  implied — giiren  to  the  Dock  Department  to  license 
a  ferry.  Its  functions  were  at  an  end  when  it  leased 
the  pier  and  bulkhead.  It  could  not  extend,  directly 
nor  indirectly,  nor  by  implication,  the  use  of  the  struc- 
ture to  a  purpose  that  would  interfere  with  the  enjoy- 
ment of  any  public  or  private  right. 

The  language  used  by  the  legislature,  in  prescribing 
the  powers  of  the  Dock  Department  might  very  easily 
have  included  a  power  to  grant  ferry  licenses,  and 
given  it  in  express  and  unmistakable  terms.  That 
would  have  settled  the  question  of  the  intent  of  the 
legislature,  and  left  only  the  question  of  the  competency 
of  that  body  to  take  from  the  corporation,  as  an  en- 
tirety, its  right  over  the  franchise,  and  bestow  it  upon 
one  of  the  arms  or  agencies  of  the  city  government. 

But  ferries  are  not  mentioned  in  the  statute ;  and 
it  is  not  to  be  presumed  that  the  legislature  intended 
by  any  implication,  or  by  any  meaning  which  the  law 
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may  give  to  such  words  as  "  appurtenances,  easements, 
uses  and  rights  belonging  thereto,"  to  confer  a  power 
beyond  that  which  is  appurtenant  to  a  dock  or  wharf, 
or  an  easement  o^  use  connected  therewith,  of  which  a 
ferry  is  neither. 

The  intention  of  the  legislature  is  also  to  be  found 
in  subjecting  the  Dock  Department  to  some — and  in 
respect  to  ferries,  to  a  sufficient  extent  to  the  supervi- 
sory or  directory  power  of  the  commissioners  of  the 
sinking  fund  (§§  1,  2,  Laws  (?/1871,  ch.  738). 

Prior  to  the  act  of  1871,  the  commissioners  of  the 
sinking  fund  had  by  statute  and  city  ordinance  (ch. 
876,  Laws  of  1869,  §  8 ;  ch.  9,  Hevised  Ordinances,  p 
28),  charge  of  all  the  city  property,  including  ferries ; 
and  it  must  be  presumed  that  it  was  in  view  of  sucl) 
custody  or  authority  over  the  ferries,  that  the  legisla- 
ture guarded  against  the  implication  of  any  power 
over  them  in  the  Dock  Department. 

Having  reached  the  conclusion  that  the  legislature 
has  not  given  to  the  Dock  Department  a  power  to  grant 
a  ferry  license,  it  is  not  necessary  to  examine  or  dis- 
cuss the  question  which  was  so  largely  discussed  on 
the  argument  as  to  how  far  the  legislature  could  or 
can  divest  the  corporation  of  its  exclusive  right  of  fer- 
riage. 

Nor  do  I  think  the  question  is  fairly,  if  at  all, 
presented  in  this  case. 

Even  assuming  that  the  power  claimed  had  been 
given  to  the  Dock  Department,  it  would  not  be  a  divest- 
ing of  the  corporation  of  any  of  its  property,  unless  it 
can  be  claimed  that  such  department  was  created  with- 
out the  consent  or  ratification  of  the  city.  But  I  think 
enough  has  been  done  by  the  city  under  the  act 
constituting  that  Department  to  show  its  consent  to  and 
acceptance  of  the  act. 

The  Department  of  Docks  is  made  a  department  of 
the  city  government.     It  is  one  of  the  agencies  through 
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and  by  which  the  fanctions  of  that  particular  depart- 
ment of  the  city  government  are  performed.  And  as 
all  the  functions  of  a  municipal  government  must 
be  performed  through  and  by  agencies,  there  can  be 
no  reason  why  the  legislature  may  not  create  such 
agencies,  especially  if  it  is  done  with  the  consent  and 
sanction  of  the  city. 

I  am  not  prepared,  except  in  those  cases  where 
rights  are  protected  by  constitutional  provisions,  to 
concur  in  the  views  expressed  in  Benson  v.  The  Mayor 
(supra) J  that  a  municipality  can  possess  a  vested  right 
in  a  property  of  this  character,  or  that  it  can  not  be 
divested  by  the  legislature.  Certainly  the  force  of  that 
decision  has  been  considerately  examined  and  discussed 
in  Darlington  v.  The  Mayor,  &c.  (31  JV.  T.  B.  164),  and 
in  The  People  v.  The  Mayor  (32  Barb.  102).  Indeed, 
Benson  v.  The  Mayor,  &c.,  did  not  hold  that  the  vested 
rights  of  the  city  in  ferries  extended  beyond  those 
already  established ;  and  the  learned  judge  said  that 
the  question  of  the  right  to  establish  new  ferries  b^  a 
legislative  grant  was  not  then  before  the  court,  and  it 
was  not  passed  upon. 

But  I  do  not  propose  to  examine  the  question. 

A  remaining  objection  is,  that  the  plaintiffs  do  not 
show  such  an  injury  resulting,  or  likely  to  result,  to  the 
city  by  the  operating  and  continuing  the  ferry,  as  is 
required  to  be  shown  under  section  219  of  the  Code. 
Such  section  is  to  the  effect  that  it  must  appear  by  the 
complaint  that  the  commission  or  continuance  of  the 
act  sought  to  be  restrained  will  produce  injury  to  the 
plaintiff. 

The  allegation  in  the  complaint  is  that  the  defend- 
ants, the  New  York  and  Staten  Island  Ferry  Company, 
are  conducting  and  running  the  ferry,  and  that  the 
other  defendants,  the  North  Shore  Staten  Island  Ferry 
Company,  are  unlawfully  inciting  and  permitting  such 
use  of  the  property  of  the  plaintiffs  "  to  the  damage  of 


n 


260     MAYOR.  &c.  OF  N.  Y.  «.  N.  Y.  &  S.  I.  FERRY  CO. 

>■ .  '  '  

Opinion  of  tbe  Conrt,  by  Mokell,  Ch.  J. 


the  plaintiffs  in  their  rights  and  property.'*  And  also 
that  the  former  company  is  receiving  and  taking  to 
their  own  ase  the  '^  rents,  issnes,  and  profits,  ferriages, 
fees,  and  other  advantages  arising  and  accruing  from 
such  ferry." 

These  allegations  are,  perhaps,  a  little  too  general, 
but  I  think  them  sufficient  as  a  pleading ;  and  if  they 
are  not,  may  be  amended  so  as  to  be  made  to  conform 
to  the  facts. 

The  damage  to  the  plaintiffs  is  the  loss  of  the  emol- 
ument it  is  entitled  to  receive  from  the  ferry,  either  in 
ferry  or  license  fees.  As  owner  of  the  franchise,  the 
ferry  could,  probably,  be  operated  by  the  city,  and  the 
fees  and  income  would  go  into  the  city  treasury.  Or 
it  might  grant  a  license,  and  receive  the  license  fee.  If^ 
therefore,  the  city  is  deprived  of  either,  or  of  any  part^ 
of  this  emolument  by  the  unlawful  usurpation  of  the 
franchise  by  the  defendants,  it  would  .be  a  sufficient 
injury  to  authorize  the  restraint. 

It  certainly  is  as  full,  both  in  the  form  and  substance 
of  the  allegation,  as  in  Fellows  v.  Heermans,  cited  in 
the  opinion  of  the  court  in  Erie  Railway  Co.  9.  Ram- 
sey (45  N.  r.  J2.  645). 

It  is  no  sufficient  answer  to  this,  that  the  lease  by 
the  Department  of  Docks  reserved  a  certain  rent  pay- 
able to  the  city.  As  the  city  repudiates  the  act  of 
the  Department,  the  rent  reserved  can  not  be  taken  to 
satisfy  the  damages  which  the  city  may  claim  by  rea- 
son of  the  unauthorized  act  of  the  defendants.  Nor  is 
it  an  answer  that  as  the  city  has  not  as  yet  estab- 
lished a  ferry  at  or  from  the  point  occupied  by  the 
defendants,  it  can  not  sustain  an  injury  by  the  usurpa- 
tion of  the  defendants.  It  is  enough  that  the  defend- 
ants are  using  the  city  property,  and  depriving  the 
latter  of  an  emolument  which  it  is  entitled  to  receive, 
and  which  it  would  receive  if  the  license  had  eman- 
ated from  the  city. 
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My  conclusion  is,  that  the  order  appealed  from 
should  be  affirnoied,  with  costs  and  disbursements  to  be 
taxed. 

CuBTifl,  J.,  concurred. 


THE  TRIBUNE  ASSOCIATION,  Plaintiff  aih) 
Eespondent,  v.  a.  BURDETTE  SMITH,  De- 
fendant AND  Appellant. 

POSTPONEMENT  OP  TRIAL. 

An  exception  to  a  decision  denying  a  motion  to  postpone  a  trial,  is 
available  upon  an  appeal  from  the  judgment  in  the  case  (Gregg 
V.  Howe,  87  Sup^r  CL  R.  420). 

All  the  facts  sworn  to  that  were  urged  upon  the  motion,  as  also  all 
the  facts  stated  orally  to  the  court,  upon  and  in  opposition  to  the 
motion,  are  eyidence  for  the  consideration  of  the  court  on  ap- 
peal, and  are  clearly  admissible. 

The  party  objecting  to  the  postponement  of  the  trial,  can  require  all 
such  statements  of  facts  to  be  put  into  the  form  of  an  affidavit, 
and  he  is  not  bound  to  accept  them  otherwise,  if  he  insistjs  upon 
their  verification. 

But' if  oral  and  unverified  statements  of  counsel  are  not  objected 
to  because  they  are  not  in  writing,  and  verified,  and  such  state- 
ments are  not  contradicted,  they  are  competent  as  evidence,  and 
are  entitled  to  the  same  credence  as  if  embodied  in  an  affidavit. 

Where  there  is  a  conflict  in  the  proofs  before  the  court  below,  upon 
such  a  motion,  the  judge  is  as  competent,  and  better  able,  to  de- 
termine the  facts  than  the  court  on  appeal  can  be,  and  his  decision, 
like  the  verdict  of  a  jury,  will  not  be  disturbed. 

Before  Monell,  Ch.  J.,  and  Cubtis,  J. 

Decided  January  8  1876. 
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Appeal  from  a  judgment. 

Cpon  the  call  of  the  action  for  trial  at  the  jury  term, 
the  defendant  moved  the  postponement  of  the  trial. 
He  read  several  aflSdavits  showing  the  absence  of  a 
material  witness. 

Affidavits  in  opposition  were  read  by  the  plaintiff s, 
and  their  counsel  also  made  certain  oral  statements, 
which,  as  the  case  states,  **were  uncontradicted  by 
the  defendant.'' 

The  court  denied  the  motion  to  postpone.  The 
defendant,  after  having  excepted  to  the  decision  of  the 
court,  withdrew  from  the  trial,  and  the  plaintiffs  took 
an  inquest. 

The  defendant  made  a  case  containing  the  proofs 
that  were  before  the  court  upon  the  motion  to  postpone 
the  trial,  the  decision  of  the  court  thereupon,  and  his 
exception. 

He  also  appealed  from  the  judgment. 

W.  M.  Bosenhlatt  for  appellant. 

O.  D.  Adarris  for  respondents. 

By  the  Couet.— Monell,  Ch.  J. — We  held,  in 
Gregg  ??.  Howe  (37  SupW  Ct.  R.  420),  that  an  exception 
to  a  decision  denying  a  motion  to  postpone  a  trial,  was 
available  upon  an  appeal  from  the  judgment.  The 
appellant  has  brought  himself  within  that  decision, 
and  is,  therefore,  entitled  to  be  heard. 

In  the  case  referred  to,  the  court  had  before  it,  in 
hearing  the  appeal,  only  the  affidavit  of  the  moving 
party  ;  and  as  that  was  prima  facie  sufficient,  and 
there  were  no  circumstances  of  suspicion  appearing,  we 
thought  that  the  judge  at  the  trial  term  ought  to  have 
granted  the  motion.  It  did  not  appear  what  facts,  if 
any,  were  stated  or  verified  in  opposition  to  the  motion ; 
and  in  the  absence  of  such  facts  appearing  in  the  case, 
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we  were  bound  to  assume  that  nothing  was  stated  in 
opposition.  But  as  we  felt  authorized  to  believe  that  the 
court  did  not  arbitrarily  dispose  of  the  motion,  but  had 
tome  foundation  of  fact  for  its  decision  to  rest  upon, 
and  that  the  omission  of  such  facts  from  the  case  was 
probably  the  result  of  accident  or  an  insuflScient  appre- 
ciation of  the  importance  of  inserting  them,  we  deemed 
it  proper  to  direct  attention  to  the  subject,  and  sug- 
gested that  care  should  be  taken  to  see  that  the  case 
contained  all  the  facts  before  the  court  when  the  decis- 
ion was  made. 

The  suggestion  has  been  adopted  in  the  case  now 
before  us,  and  we  are  put  in  possession  of  all  the  facts 
sworn  to,  or  orally  stated  to  the  court,  upon  and  in 
opposition  to  the  motion. 

The  appellant  objects  to  the  oral  statement  made  by 
counsel,  and  claims  that  as  it  was  not  made  under  oath, 
it  should  not  have  been  received  as  evidence. 

We  strongly  intimated  in  Gregg  v.  Howe,  that  such 
statements  were  clearly  admissible,  and  we  now  aflbm 
that  position. 

It  is  always  competent  to  require  such  statements 
to  be  put  into  the  form  of  an  affidavit,  and  no  one  is 
bound  to  accept  them  otherwise  if  he  insists  upon  the 
right  to  require  them  to  be  sworn  to.  But  if  oral  and 
unverified  statements  of  counsel  are  not  objected  to  on 
the  ground  that  they  are  not  in  'writing  and  verified, 
and  are  not  contradicted,  they  are  not  only  competent 
as  evidence  to  oppose  an  application  of  this  nature,  but 
are  entitled  to  the  same  credence. 

I  have  examined  the  facts  the  learned  judge  had 
before  him  when  he  denied  the  defendant's  motion, 
and  I  am  satisfied  he  committed  no  error. 

It  appears  that  the  first  postponement  was  in 
February,  for  a  fortnight,  to  enable  defendant  to  get 
ready  for  trial.  The  cause  was  called  again  in  March, 
and  the  defendant  expressed  his  desire  to  amend  his 
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answer,  and  the  trial  was  put  oflf.  A  motion  to  amend 
was  granted,  but  on  terms  unsatisfactory  to  the  defend- 
ant, and  he  appealed  from  the  order.  When  the  cause 
was  called  on  May  10,  the  pendency  of  the  appeal^ 
after  an  ineflfectual  attempt  to  obtain  a  stay  of  proceed- 
ings at  special  term,  was  made  the  objection  to  going 
to  trial,  and  the  court  overruled  it.  The  next  day  the 
same  objection  was  re-stated,  with  the  additional  reason, 
that  the  defendant's  counsel  was  elsewhere  engaged. 
The  objections  were  again  overruled,  and  the  cause 
held  for  trial  when  reached  on  the  day  calendar.  On 
the  12th,  the  defendant's  attorney  made  aflSdavitof  the 
absence  of  a  material  witness,  whose  absence  he  had 
discovered  only  on  the  previous  day.  And  the  de- 
fendant, in  an  affidavit  of  May  11,  stated  that  he  had 
that  day  made  inquiry,  and  had  ascertained  that  his 
witness  had  been  absent  two  weeks  in  North  Carolina. 

A  most  essential  element  in  an  application  to  post- 
pone a  trial  is  to  show  diligence  in  procuring  the 
attendance  of  witnesses.  No  such  diligence  was  shown 
by  the  defendant  in  this  case.  Suitable  vigilance  would 
have  procured  the  witness's  conditional  examination 
or  his  attendance. 

To  vary  the  reasons  for  a  postponement  on  different 
days  very  naturally  raises  a  doubt  of  the  good  faith  of 
the  application,  and  will  frequently  be  deemed  suffi- 
cient to  defeat  the  motion. 

Apparently,  the  absent  witness  was  not  brought  in 
as  a  ground  for  postponement  until  a  last  resort.  The 
pendency  of  the  appeal  and  the  absence  of  counsel, 
had  on  consecutive  days  been  ineffectual,  and  then  at 
the  last  moment,  an  affidavit,  which  lacked  showing 
due  diligence,  was  pressed  into  the  defendant's  ser- 
vice. 

Where  there  is  conflict  in  the  proofs  before  the  court 
below,  the  judge  is  quite  as  competent  to  determine  the 
facts,  and  better  able  than  the  court  in  banc  can  be. 
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And  his  decision  as  to  the  facts,  like  the  verdict  of  a 
jury,  will  not  be  disturbed. 

I  am  satisfied  the  learned  judge  in  this  case  came 
to  a  correct  conclusion,  and  committed  no  error  in 
denying  the  defendant's  motion. 

The  judgment  appealed  from  should  be  affirmed. 

CuBTiB,  J.,  concurred. 


JOHN  SCHRETER,  Plaintiff  aito  AppbUiAjstp  t>. 
THE  MAYOR,  ALDERMEN,  AND  COMMON- 
ALTY  OF  THE  CITY  OF  NEW  YORK,  Im- 
pleaded, &o.,  Defendants  and  Respondents. 

ASSIGNMENT  OF  A   CLAIM  OR  INSTALLMENT  UNDER  A 
CONTRACT. 

When  an  order  to  pay  when  dne,  and  notice  of  same,  operates  as  an 
assignment  or  appropriation  of  the  installment,  so  far  as  any 
such  order  or  notice  most  be  regarded  as  binding  npon,  or  appro- 
priating, the  fnnd,  or  part  of  the  fnnd,  it  can  not  by  any  legal 
construction  be  extended  or  postponed  to  any  other  or  subsequent 
payment  or  installment  than  the  one  specified  in  the  order. 

Such  an  order  is  at  the  most  only  a  mere  equitable  assignment  of  a 
part  of  a  future  fnnd,  and  does  not  operate  upon  the  same  until 
accepted  by  the  drawee.  Judgment  of  the  court  below  cor- 
rected,by  adding  to  it  the  amount  the  plaintiff  should  have  recov- 
ered, in  accordance  with  85  8up*r  Ct.  M.  428,  afilnned  by  Court  of 
Appeals,  65  N.  T.  452. 

Before  Monell,  Ch.  J.,  and  Oubtib,  J. 

ft 

Decided  January  8,  1876. 

Appeal  from  a  judgment. 
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The  action  was  to  recover  upon  a  contract  made  be- 
tween one  Dutch  and  the  defendants,  for  work  and 
materials  furnished  to  the  defendants,  the  price  being 
payable  in  eight  installments. 

The  complaint  alleged  that  on  April  4,  1873,  Butch 
made  and  delivered  the  following  order : 

"^ew  York,  April  4,  1873. 

**  To  the  Board  of  Public  Instruction. 

''Please  pay  to  Dannat  &  Brother,  or  order,  the 
sum  of  thirteen  hundred  and  fifty  dollars,  when  the 
same  shall  be  due  me  on  next  payment,  and  charge 
the  same  to  the  account  of  my  contract  for  Tenth  Ward 
Public  School,  situated  in  Ludlow  street,  near  Delan- 
cey  street,  and  much  oblige, 

''Yours  respectfully, 
$1,350.00  "  ALONZO  DUTCH.'' 

That  on  the  4th  or  5th  April,  the  said  Dannat  & 
Brother  presented  said  order  for  acceptance  or  pay- 
•ment  to  the  department  of  the  defendants  upon  which 
this  order  was  drawn,  and  at  the  request  of  said  de- 
partment left  the  same  with  such  department.  That 
said  Dutch  received  and  was  paid  by  the  defendants 
the  sixth  installment  upon  said  contract ;  and  there- 
after and  before  the  next  or  severUh  installment  became 
due  and  payable,  made  and  delivered  the  said  order  to 
Dannat  &  Brother.  That  notwithstanding  said  order 
and  notice  of  it  to  the  defendants,  they,  the  said  de- 
fendants paid  the  said  next  or  seventh  installment, 
when  the  same  became  due,  to  the  said  Dutch. 

That  afterwards  said  Dutch,  becoming  unable  to 
complete  his  said  contract  and  to  become  entitled  to 
the  last  or  eighth  installment  thereunder,  duly  assigned 
and  transferred  the  said  contract  to  the  plaintiff  with 
the  consent  and  acquiescence  of  all  the  parties  thereto. 
That  the  plaintiff  thereupon  completed  the  work  under 
said  contract,  and  wholly  earned  the  whole  of  said 
last  or  eighth  installment. 
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The  only  defense  was  that  the  defendants  had  the 
right  to  withhold,  out  of  said  eighth  installment,  a  suffi- 
cient amount  to  pay  the  order  to  Dannat  &  Brother. 

It  was  proved  on  the  trial  that  Dannat  &  Brother 
had  sued  the  defendant  upon  their  order  to  recover  the 
seventh  installment,  which  they  alleged  in  their  com 
plaint  was  the  next  payment  mentioned  in  said  order ; 
and  that  the  court  in  that  action  had  dismissed  the 
complaint.  It  was  further  proved,  that  the  plaintiff, 
after  receiving  the  assignment  from  Dutch,  served  a 
notice  thereof  on  the  Board  of  Education,  and  they 
attached  the  notice  to  the  contract.  That  thereupon 
he  went  on  and  completed  the  work  under  the  con- 
tract, and  earned  the  whole  of  the  last  or  eighth  install- 
ment, amounting  to  three  thousand  dollars. 

The  plaintiff  also  read  in  evidence  the  order  of  Dan- 
nat &  Brother,  set  forth  in  the  complaint,  which  was 
attached  to  the  certificate,  relating  to  the  seventh  pay- 
ment, instead  of  the  eighth  coming  from  the  Comp- 
troller's ofl[ice8,  with  all  the  certificates  showing  the 
performance  of  the  work  for  the  seventh  payment;  to 
show  that  at  the  time  the  payment  was  made  it  was 
attached  to  the  certificates  authorizing  the  payment. 

The  court  directed  the  jury  to  find  for  the  plaintiflF, 
and  to  ascertain  the  amount  he  was  entitled  to  receive 
by  deducting  from  the  entire  amount  of  the  eighth 
installment,  being  three  thousand  dollars,  one  thousand 
two  hundred  and  seven  dollars,  the  amount  of  Dan  • 
nat'sbill,  with  interest  from  July  16,  1873,  the  time 
of  the  seventh  payment,  to  August  8,  1873,  the  time 
of  the  filing  of  the  assignment  to  plaintifi^,  and  that 
upon  this  balance  the  plaintiff  was  entitled  to  interest 
from  November  12,  1873,  the  date  of  the  completion  of 
the  contract. 

The  plaintiff's  counsel  excepted  to  the  direction 

of  the  court,  and  asked  the  court  to  direct  the  jury  to 

find  a  verdict  for  the  plaintiff,  for  three  thousand  dol- 
yni  — 17 
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lars  principal,  and  three  hundred  and  ninety-seven 
dollars  and  eighty  cents  interest.  Refused.  Excep- 
tion by  the  plaintiff. 

The  jury  accordingly  returned  a  verdict  for  plaintiff 
for  one  thousand  nine  hundred  and  thirty -six  dollars. 

The  plaintiff  appealed. 

2).  M.  Porter  for  appellant 
P.  L.  Stetson  for  respondents. 

By  the  Court. — Monell,  Ch.  J. — The  defendants 
stand  somewhat  in  the  attitude  of  a  stake-holder,  hav- 
ing funds  belonging  to  the  plaintiff*,  or  to  Dannat  and 
Brother,  and  not  knowing  to  which  to  pay  them. 

The  corporation  could  have  interpleaded  between 
those  parties  and  had  it  determined,  probably,  without 
expense  to  itself,  which  of  them  was  entitled  to  be 
paid.  The  same  thing,  except  the  saving  of  expanse, 
can  be  determined  in  this  action ;  so  far  only,  however, 
as  the  plaintiff's  rights  are  concerned.  Dannat  and 
Brother  not  being  a  party  hereto,  will  not  be  concluded 
by  the  judgment. 

The  equities  of  the  case  are  strongly  ih  the  plain- 
tiff's favor.  He  took  an  assignment  of  the  contract, 
after  Dutch  had  shown  his  inability  to  complete  the 
work ;  went  on  and  finished  it — the  corporation  reaping 
all  the  benefit — ^and  earned  the  whole  of  the  last  or 
eighth  installment,  amounting  to  three  thousand  dol- 
lars. 

The  case  turns,  however,  upon  the  effect  to  be  given 
to  the  order  of  April  4th,  which  was  a  direction  to  pay 
Dannat  &  Brothers,  thirteen  hundred  and  fifty  dollars, 
''when  the  same  shall  become  due  me  on  next  pay- 
ment," 

When  the  order  was  drawn  and  delivered  to  the 
defendants,  the  s&centh  installment  or  payment  on  the 
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contract,  had  not  been  earned,  nor  was  it  duQ  or  paya- 
ble. And  it  is  claimed  by  the  appellant  that  the  order 
operated  as  an  assignment  or  appropriation  of  that 
install Qient,  when  it  had  been  earned,  and  had  become 
due  and  payable.  And  that  after  notice  of  the  order 
to  the  defendants,  the  payment  by  them  to  Dutch  of 
such  seventh  installment,  was  in  their  own  wrong. 
Therefore,  inasmuch  as  the  order  was  an  assignment 
or  appropriation  of  the  seventh  installment,  it  should 
have  been  paid  out  of  that  installment,  and  was  not  a 
lieu  upon,  nor  had  it  a  right  to  be  paid  out  of,  the  eighth 
installment. 

The  respondents,  however,  insist  that  the  order  had 
reference  to  the  fo'TTi^  of  payment,  and  not  to  any  particu- 
lar fund  oat  of  which  it  was  to  be  paid.  That  it  was  pay- 
able when  the  next  or  seventh  installment  became  due, 
but  not  absolutely  or  necessarily  out  of  that  payment. 

But  I  do  not  think  this  latter  construction  can 
prevail. 

It  is  conceded  that  at  the  date  and  notice  to  the 
defendants  of  the  order,  the  "next"  or  seventh  pay- 
ment had  not  been  earned,  nor  was  it  due  under  the 
contract.  Then  when  it  became  due  the  order  also, 
according  to  the  respondents  position,  immediately 
became  due,  and  if  then  paid,  it  must  necessarily  have 
been  paid  out  of  such  seventh  payment. 

If,  however,  it  was  entitled  to  be  paid  out  of  any 
other  payment  that  might  thereafter  become  due,  then 
the  payment  to  Dutch  was  not  unauthorized. 

That  the  contractor  made  his  order  payable  "  when  " 
the  next  payment  became  due,  is  conclusive  that  he 
intended  it  should  be  paid  out  of  such  payment,  and 
the  drawees  of  the  order  must  have  intended  to  de- 
mand payment  out  of  the  installment  which  next  fell 
due  after  its  date.  And  such  is  the  construction  they 
put  upon  their  order  in  their  unsuccessful  suit  with 
the  corporation. 
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Upon  this  branch  of  the  case,  I  am  of  the  opinion 
that  so  far  as  the  order  was  available  for  any  purpose, 
it  must  be  regarded  as  binding  or  appropriating  the 
fund,  or  a  part  of  the  fund,  which  was  to  be  repre- 
sented in  the  seventh  instalhnent  thereafter  to  fall  due 
under  the  contract,  and  can  not  by  any  fair  or  legal 
construction  be  extended  or  postponed  to  any  other  or 
subsequent  payment.  Such  was  clearly  the  intention 
of  all  the  parties ;  and  if  the  corporation  has  through 
accident  or  mistake,  or  otherwise,  unintentionally  dis- 
posed of  the  seventh  payment,  to  the  prejudice  of  the 
holders  of  the  order,  it  must  suffer  the  loss,  if  it  be  a 
loss,  and  not  seek  to  impose  it  upon  the  plaintiff. 

If  my  views  of  the  effect  which  should  be  given  to 
the  order  are  correct,  the  plaintiff  should  have  been 
allowed  to  recover  the  whole  of  the  last  or  eighth  pay- 
ment due  upon  the  contract. 

But  another  reason  is  perhaps  more  conclusive. 

The  order  in  favor  of  Dannat  &  Brother  was  not 
in  the  nature  of  an  inland  bill  of  exchange.  At  most 
it  was  a  mere  equitable  assignment  of  a  part  of  2ifviure 
fund.  If  the  fund  had  been  in  existence,  then,  per- 
haps, the  assignment  would  have  operated  from  the 
time  of  notice.    But  even  that  is  doubtful. 

In  Gibson  v.  Cook  (20  Pick.  15),  a  person  entitled 
to  quarterly  payments  drew  upon  his  trustee  to  pay  a 
creditor,  ''as  the  drawer's  income  should  become  due." 
The  trustee  refused  to  accept,  and  it  was  held  that  the 
order  was  not  an  assignment. 

In  Mandeville  v.  Welsh  (5  Wheai.  626)  it  was  held, 
that  an  order  for  part  of  a  fund  does  not  amount  to  an 
assignment. 

And  in  Cowperthwaite  r>.  Sheffield  (1  Sancff.  416) 
the  action  was  upon  clear  bills  of  exchange,  and  it  was 
shown  that  they  were  drawn  upon  shipments  of  cot- 
ton. The  court  says,  "  where  an  order  is  drawn,  either 
on  a  general  or  a  particular  fund,  for  a  part  of  the  fund 
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only,  it  does  not  amonnt  to  an  assignment  of  that  part, 
or  give  a  lien  as  against  the  drawee,  unless  he  consent 
to  the  appropriation,  by  an  acceptance  of  the  draft. 
Had  the  bills  been  in  the  form  of  orders,  they  did 
not  embrace  the  entire  amonnt,  and  could  not  have 
amounted  to  an  assignment,  or  give  a  lien,  unless  oo- 
cepted. " 

Numberless  eases  to  the  same  effect  might  be  cited, 
and  they  all  establish  the  general  doctrine  that  even 
an  equitable  assignment  does  not  operate  upon  the 
fund,  or  create  any  lien,  until  accepted  by  the  drawee. 

It  is  not  claimed  by  Dannat  and  Brother  that  their 
order  was  accepted'  by  the  defendants.  At  most,  as  it 
is  alleged,  notice  of  the  order  was  given  and  received 
by  the  defendants. 

That  was  not  enongh  to  create  any  lien  upon  the 
fund,  or  fix  any  liability  upon  the  defendants,  under 
the  Dannat  order. 

In  either  aspect  of  the  case  therefore,  the  eighth 
payment  upon  the  contract  is  due  to  the  plaintiff.  If 
the  order  was  an  appropriation  of  the  seventh  pay- 
ment, it  coald  not  and  can  not  rightfully  be  paid  out 
of  the  eighth  payment ;  if  it  was  intended  to  operate 
upon  any  of  the  payments,  for  the  reasons  stated,  it 
failed  to  become  a  lien,  or  create  any  liability  against 
the  defendants,  because  of  its  non-acceptance  by  them. 

Another  reason  why,  under  all  the  circumstances, 
the  plaintiff  is  entitled  to  receive  the  whole  of  the 
eighth  installment,  is,  that  when  he  took  upon  him- 
self, as  the  assignee  of  the  contract,  the  expense  and 
labor  of  finishing  the  work  under  it,  he  was  accepted 
by  the  defendants  as  the  contractor,  and  the  work  he 
has  bestowed  and  money  expended  has  inured  to  the 
extent  of  three  thousand  dollars,  to  the  benefit  of  the 
city.  So  that  whatever  success  the  defendants  may 
have  in  defending  against  the  Dannat  order,  they 
should  not,  in  conscience,  be  allowed  to  interpose  any 
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such  possible  liability,  between  themselves  and  so  jas 
a  creditor  as  it  is  conceded  the  plaintiff  is. 

In  Canaday  v.  Stiger  (36  Sup'r  Ct.  It.  423,  affirmed 
Ct.  of  App.,  66  N.  T.  B.  462)  we  corrected  the  judg- 
ment by  adding  to  it  the  amount  the  plaintiff  ought  to 
have  recovered.  As  there  is  sufficient  data  before  us, 
we  shall  do  the  same  in  this  case. 

The  plaintiff  should  have  judgment  for  the  addi- 
tional sum  of  one  thousand  four  hundred  and  sixty-one 
dollars  and  eighty  cents,  as  of  the  date  of  the  present 
judgment,  and  the  Judgment  should  be  amended  ac- 
cordingly, together  with  the  costs  of  the  appeal. 


OuBTiB,  J.,  concurred. 


ISAAC  L.  MILLER,  Reoeiyeb  &o.,  Plaintiff  and 
Respondent,  v.  AMANDA  M.  HALL,  Defend- 
ant AND  Appellant. 

OONVBYANOB  OF  PROPERTY  IN  FRAUD  OF  CREDirORS. 
Pabties  to  action. 

In  an  action  to  recover  property  alleged  to  have  been  conreyed 
by  a  party  with  intent  to  delay  and  defraud  her  creditors,  the 
party  who  conveyed  the  same  is  a  necessary  party  defendant  in 
the  action,  as  well  as  the  person  claiming  to  own  the  same  under 
and  by  virtue  of  such  conveyance.  The  cases  adjudged  before 
and  since  the  adoption  of  the  Oode  fully  reviewed  in  the  opinion 
of  the  court. 

The  case  of  Fox  o.  Moyer,  64  JV.  T.  125,  reviewed  in  regard  to  its 
bearings  upon  this  and  other  like  cases. 

In  an  action  in  the  nature  of  a  creditor's  biU  to  reach  a  chose 
in  action,  which  could  not  be  reached  at  law,  especially  where 
the  interest  to  be  reached  is  a  chattel  interest,  the  judgment 
debtor  is  a  necessary  party  to  said  action. 
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Before  Moitsll,  Ch.  J.,  and  Cttbtis,  J. 

Decided  January  8,  1876. 

Appeal  from  a  judgment 

The  action  was  to  reach  the  proceeds  of  a  mortgage 
on  real  property. 

The  complaint  alleged  the  recovery  of  a  judgment 
against  one  Amanda  M.  Senior,  the  mother  of  the 
defendant;  the  issuing  and  return  of  an  execution  un- 
satisfied ;  and  the  appointment  of  the  plaintiff  as  receiver 
of  the  judgment  debtor. 

It  is  then  alleged  that  prior  to  the  recovery  of  the 
judgment  the  said  Amanda  M.  Senior  owned  and  pos- 
sessed a  certain  bond  and  a  mortgage  for  ten  thousand 
dollars  on  real  estate  in  New  York,  which,  without 
consideration,  she  had  assigned  and  transferred  to 
Amanda  M.  Hall,  her  daughter,  the  defendant  in  this 
action.  That  said  Amanda  M.  Senior  was  largely  in- 
debted at  the  time  of  the  trahsfer,  to  an  extent  she 
was  unable  to  pay,  and  that  by  said  transfer  she  had 
hindered  and  delayed  the  collection  of  her  debts. 

The  relief  demanded  was  an  accounting  by  the 
defendant  for  said  mortgage ;  payment  of  its  value ; 
and  that  the  judgment  of  the  plaintiff  be  adjudged  an 
equitable  lien  upofi  the  real  estate  acquired  by  the 
defendant  under  said  mortgage. 

,  The  answer  denied  the  ownership  of  the  mortgage 
by  Amanda  M.  Senior  in  her  own  right,  and  alleged 
that  one  Edward  H.  Senior,  by  his  will,  had  appointed 
her  executrix  thereof,  and  that  the  mortgage  was 
received  by  her,  as  such  executrix,  in  part  payment  for 
assets  sold  and  money  loaned  of  said  estate ;  and  that 
individually  she  never  had  any  interest  in  the  mort- 
gage. She  alleged  the  foreclosure  of  a  prior  mortgage, 
a  sale  under  it,  and  a  purchase  by  the  defendant,  and 
claimed  thereunder  a  title  discharged  of  the  incum- 
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brance  of  the  assigned  mortgage.  The  answer  also 
alleged  a  defect  of  parties  defendant,  and  that  Amanda 
M.  Senior  was  a  proper  and  necessary  party. 

The  action  was  tried  without  a  jnry. 

It 'was  objected  at  the  opening  of  the  trial  that 
Amanda  M.  Senior  was  a  necessary  party,  and  a  mo- 
tion on  that  ground  was  made  to  dismiss  the  com- 
plaint. The  objection  was  overruled  and  the  motion 
denied.     The  defendant  excepted. 

The  plaintiflF  put  in  evidence  the  bond  and  mortgage 
mentioned  in  the  complaint.  It  was  executed  by 
Alfred  H.  Senior,  Edward  M.  Senior,  and  Charles  A. 
Senior,  of  the  first  part,  and  Amanda  M.  Senior  of  the 
second  part,  dated  August  3,  1870,  to  secure  the  pay- 
ment of  ten  thousand  dollars. 

The  bond  and  mortgage  purported  to  be  to  Mrs. 
Senior  personally,  and  not  to  her  as  executrix. 

The  defendant  gave  in  evidence Jhe  will  of  Edward 
H.  Senior,  which  contains  the  following  provision : 
^*  I  will,  bequeath  and  devise  all  my  worldly  estate  of 
whatever  kind  or  nature,  real,  personal,  and  mixed, 
unto  my  dearly  beloved  wife,  Amanda  Melvina  Senior, 
for  and  during  her  natural  life ; "  and  after  her  death 
the  said  estate  to  be  equally  divided  between  his 
children. 

A  further  provision  was  as  folMws :  '*  And  it  is  my 
will  that  my  business  shall  continue  to  be  conducted 
as  it  is  now  conducted,  so  long  as  my  dear  wife  shall 
elect  to  have  it  so  conducted." 

The  will  appointed  his  wife  executrix,  and  gave  her 
power  to  sell  any  and  all  of  the  real  or  personal  estate. 

Mrs.  Senior  qualified  as  executrix.  She  was  ex- 
amined as  a  witness,  and  testified  that  the  mortgagors 
in  the  mortgage  to  her  were  her  sons,  and  the  mort- 
gage was  upon  a  stable  which  they  had  built.  That  at 
the  time  the  mortgage  was  given,  her  sons  owed  her 
eight  thousand  dollars  in  notes,  then  held  by  her, 
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which  had  been  given  for  her  husband's  business,  that 
of  an  undertaker.  That  she  had  sold  to  them  ^'  coffins, 
carriages,  horses,  wagons,  and  sundry  things  in  the 
store  that  carried  on  the  business  of  an  undertaker. " 
That  the  sale  was  for  twenty-one  thousand  dollars. 
When  the  eight  thousand  dollars  became  due  they 
wanted  her  to  take  a  mortgage  on  the  stable.  She  had 
loaned  them  besides  two  thousand  dollars.  She  said 
the  eight  thousand  dollars  was  the  estate's,  and  the 
two  thousand  dollars  loaned  was  her  husband's  prop- 
erty. She  couldn't  tell  what  it  came  from,  but  it  was 
collected  in  after  his  death.  She  further  testified  that 
phe  assigned  the  mortgage  that  her  daughter  might  get 
a  loan  upon  it  to  protect  it  against  a  prior  mortgage. 
That  her  daughter  raised  money  upon  it  and  bought 
the  property  at  the  sale  under  the  foreclosure  of  the 
first  mortgage.  She  testified  she  had  no  property  of 
her  own. 

Upon  her  cross-examination  she  said  she  could  not 
specify  any  debts  due  to  her  husband  ;  that  she  had 
received  the  income  of  the  whole  of  her  husband's 
estate. 

The  court  found  the  following  facts:  That  the 
mortgage  was  owned  by  Amanda  M.  Senior,  and  was 
assigned  by  her  to  the  defendant  without  considera- 
tion. 

That  the  premises  covered  by  the  mortgage  had 
been  sold  under  a  prior  mortgage  to  the  defendant, 
and  the  surplus  arising  from  the  sale  distributed  to  the 
second  mortgage.  That  the  defendant  had  assigned 
the  said  second  mortgage  to  one  Hathaway,  to  prevent 
its  merging  in  the  fee,  should  she  purchase  the  prop- 
erty at  the  foreclosure  sale  of  the  first  mortgage,  and 
also  to  secure  to  Hathaway  the  payment  of  such  sums 

as  he  should  advance  to  enable  her  to  purchase  at  such 
sale. 

As  a  conclusion  of  law,  it  was  adjudged  that  the 
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assignment  of  the  mortgage  to  the  defendant  was  void 
as  to  the  creditors  of  said  Amanda  M.  Senior.  That 
the  defendant  should  account  for  the  amount  realized 
by  her  therefrom.  That  the  plaintiff  should  recover  of 
the  defendant  the  amount  of  his  judgment. 

The  defendant  excepted  to  the  several  findings  of 
fact  and  law,  and  requested  the  judge  to  find  that  the 
mortgage  belonged  to  the  estate  of  ICdward  H.  Senior. 
That  Amanda  M.  Senior  had  no  personal  interest  in 
it  except  as  executrix.  That  the  eight  thousand  dol- 
lars of  notes  and  the  two  thousand  dollars  loaned, 
which  formed  the  consideration  of  the  mortgage,  was 
the  property  of  the  estate  of  Edward  H.  Senior.  That 
the  defendant  held  the  mortgage  in  trust  for  the  said 
estate ;  and  that  the  proceetls  thereof  were  also  so 
held. 

The  judge  refused  each  and  all  of  such  requests  and 
the  defendant  expepted.        , 

Judgment  in  accordance  with  the  decision  was 
entered,  and  the  defendant  appealed. 

T.  H.  BarousTcy  for  appellant,  /.  T,  Williams  of 
counsel. 

W.  W.  Badger  for  respondent. 

Bt  the  Coukt. — MoNELL,  Ch.  J. — An  examina- 
tion of  the  question  involved  in  the  motion  to  dismiss 
the  complaint,  has  satisfied  me  that  Mrs.  Senior  is  a 
necessary  and  proper  party  to  the  action. 

The  object  of  the  action  is  to  reach  the  proceeds  of 
the  assigned  mortgage  in  the  hands  of  the  defendant, 
and  is  in  the  nature  of  a  creditors'  bill  to  compel  a  dis- 
covery of  property  belonging  to  the  judgment  debtor 
or  held  in  trust  for  her. 

Under  the  law  as  it  existed  before  the  Code,  in  an 
action  of  this  kind,  the  judgment  debtor  was  a  neces- 
sary party  (2  JR.  8.  173,  §  38 ;  Edmeston  z.  Lyde,   1 
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Paige,  637 ;  Boyd  v.  Hoyt,  5  Id.  65 ;  Fellows  v.  Pel- 
lows,  4  Cow.  682 ;  Green  v.  Hicks,  1  Barb.  Ch.  JR. 
309 ;  2  Barb.  Ch.  Fr.  155). 

Since,  and  under  the  Code,  there  is  not  a  complete 
uniformity  of  decision  on  the  subject.  But  the  con- 
ceded assimilation  of  the  system  of  practice  and  plead- 
ing under  the  Code,  to  the  system  which  prevailed  in 
the  late  court  of  chancery,  has  necessarily,  and  very 
properly,  given  to  the  decisions  of  that  court  great 
weight  in  the  construction  of  the  present  system. 

The  plaintiff  must  now,  with  one  or  two  exceptions, 
be  the  real  party  in  interest,  and  the  defendant,  such 
person  as  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to 
a  complete  determination  or  .settlement  of  the  ques- 
tions involved. 

No  change  in  the  law  has  been  made,  as  to  who  are 
necessary  or  proper  parties  defendant ;  and  the  law  on 
that  subject  as  it  existed  in  the  court  of  chancery,  has 
in  several  cases  been  fully  recognized  and  applied  to 
the  forms  of  actions  under  the  Code. 

In  Wallace  v.  Eaton  (6  Eow.  Pr.  99)  the  action 
was  by  a  judgment  creditor  to  reach  property  fraudu- 
lently assigned  to  a  creditor,  and  also  to  avoid  a  gene- 
ral assignment.  The  assignor  was  not  a  party,  and  the 
defendants  demurred.  The  court,  after  a  full  examina 
tion,  sustained  the  demurrer,  but  intimated  the  opin- 
ion that  had  the  action  sought  no  other  relief  than  to 
have  the  individual  transfer  declared  fraudulent,  it 
might  have  been  granted,  without  the  necessity  of 
bringing  in  the  assignor. 

In  Shaver  v.  Brainard  (29  Barb.  25),  the  action  was 
by  a  receiver  to  set  aside  as  fraudulent  a  conveyance 
of  real  estate,  and  to  apply  the  proceeds  upon  the 
plaintiff's  judgment.  The  grantor  and  judgment- 
debtor  was  not  made  a  party  to  the  action ;  and  the 
judgment  was  reversed  on  that  ground. 
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la  Vanderpoel  v.  Van  Valkenburgh  (GiT.  T.  R.  190), 
judgment  creditors  sought  to  reach  certain  equitable 
interests  of  their  debtor,  in  a  bond  and  mortgage  exe- 
cuted to  the  defendant,  under  the  will  of  the  debtor's 
mother,  and  which  will  was  claimed  to  be  void,  and 
the  court  held  that  the  debtor  was  a  necessary  party. 

The  case  of  Lawrence  c.  Bank  of  the  Republic 
(35  N.  Y.  a.  320)  is  directly  in  point.  The  plaintiflf, 
as  the  assignee  of  Lanes,  Boice  &  Co.,  had  deposited 
the  trust  funds  in  the  defendant's  bank.  The  bank 
refused  to  pay  over  the  funds,  claiming  that  they  were 
judgment  creditors  of  Lanes,  Boice  &  Co.,  and  that  the 
assignment  to  the  plaintiff  was  fraudulent  and  void  as 
to  the  assignor's  creditors.  In  an  action  to  recover  the 
deposit,  the  bank  set  up  its  claim  to  apply  it  to  their 
judgment  on  the  ground  stated.  After  disposing  of 
other  questions,  the  court  say:  *'I  am  also  of  the 
opinion  that  the  proper  parties  are  not  before  the  court 
to  litigate  the  question.  In  a  creditor's  suit  against  a 
judgment  debtor,  to  set  aside  a  prior  assignment  made 
by  him  in  trust  for  the  benefit  of  creditors,  on  the 
ground  of  fraud,  he  is  a  necessary  party.  Indeed,  he 
must  be  deemed  the  principal  party.  .  .  .  The  com- 
mon point  of  litigation  is  the  alleged  fraudulent  transfer 
of  the  property." 

In  Beardsley  Scythe  Co.  v.  Foster  (36  N.  T.  R. 
661),  one  Osborn  made  a  bill  of  sale  of  his  property  to 
the  defendant,  which  the  plaintiffs,  judgment  creditors 
of  Osborn,  sought  to  have  declared  fraudulent  and 
void  as  to  his  creditors.  The  court,  per  Bookes,  J. 
(p.  666),  say:  ''And  again,  as  an  action  to  reach  property 
fraudulently  disposed  of  by  Osborn,  he  was  a  necessary 
party,  in  the  absence  of  all  excuse  for  the  omission," 
citing  Lawrence  v.  Bank  of  the  Republic,  supra. 

The  decisions  to  which  I  have  referred  are  sufficient 
to  dispose  of  the  question,  if  they  are  not  disturbed  by 
the  recent  case  of  Pox  v.  Meyer,  in  the  commission  of 
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appeals  (54  If.  Y.  R.  125).  That  was  an  action  to 
remove  a  fraudulent  conveyance  of  real  estate,  as  a 
cloud  on  the  title,  and  was  brought  against  the  grantee 
only.  The  objection  of  a  defect  of  parties  was  not 
taken  by  demurrer  or  answer,  nor  was  it  raised  at  the 
trial.  It  was  stated  for  the  first  time  in  the  appellate 
court,  and  might  have  been  wholly  disposed  of  there — 
as  it  was  in  effect — under  section  148  of  the  Code,  and 
without  any  examinatiDn  of  the  question. 

If,  therefore,  it  shall  be  found  that  Fox  t.  Meyer 
is  an  opposing  authority  to  Lawrence  t>.  Bank  of 
the  Republic,  and  Beardsley  Scythe  Co.  v.  Foster,  it 
may,  upon  the  point  under  review,  and  should  be,  con- 
sidered as  obiter.  But  Commissioner  Earl  says,  in  the 
opinion,  that  the  grantor  was  not  a  necessary  party  ; 
that  the  plaintiff  claimed  that  his  judgment  was  a  lien 
upon  the  real  estate  whicih  had  been  fraudulently  con- 
veyed to  the  defendant ;  that  he  commenced  the  action 
to  have  the  cloud  resting  upon  the  lien  of  his  judgment 
removed,  and  his  judgment  satisfied  out  of  the  land, 
notwithstanding  the  conveyance.  And  the  learned 
Commissioner  says,  the  conveyance  being  good,  as  be- 
tween the  parties,  no  one  had  any  interest  to  defend  the 
suit  but  the  defendant,  and  he  was,  therefore,  the  only 
proper  party  defendant.  But  that  action  was  not  a 
creditor's  bill  (as  the  court  admitted), the  object  of  which 
is  to  reach  choses  in  action,  and  equitable  assets  of  the 
judgment  debtor,  which  can  not  be  reached  by  execution. 
In  such  an  action,  the  Commissioner  says,  the  judgment 
debtor  is  a  necessary  party.  But  that  was  an  action  to 
have  a  conveyance  declared  fraudulent  and  void  as  to 
the  plaintiff's  judgment,  in  which  action  it  had  some- 
times been  held,  he  says,  that  the  lien  of  the  judgment 
alone  gave  the  plaintiff  his  standing  in  a  court  of  equity. 
The  learned  commissioner  does  not  refer  to  the  cases  of 
Lawrence  v.  Bank  of  the  Republic,  and  Beardsley 
Scythe  Co.  v.  Fost  r  {supra),  ^vohBhly  for  the  reason 
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that  these  actions  related  to  personal  property,  and 
were  in  the  nature  of  creditor's  bills. 

The  action  in  the  case  before  us  is  a  creditor's  bill 
to  reach  a  chose  in  action,  which  could  not  be  reached 
at  law.  The  bond  and  mortgage  were  personal  assets, 
and  the  nature  of  the  property  has  not  been  changed 
by  a  foreclosure  sale  of  the  mortgaged  premises.  The 
interest  to  be  reached  remains  a  chattel  interest,  and  is 
the  subject  of  a  creditor' s  bill,  to  which,  under  all  the 
cases,  the  judgment  debtor  is  a  necessary  party. 

He;re  the  objection  was  taken  by  answer  and  at  the 
trial,  and  the  court  ought  to  have  ordered  the  debtor  to 
be  brought  in  as  a  party  defendant. 

There  are  reasons  disclosed  by  the  evidence  in  this 
case  why  Mrs.  Senior  ought  to  have  the  right  of  being 
heard.  She  claims  that  the  mortgage  was  the  property 
of  her  husband's  estate,  was  taken  by  lier  for  its  benefit, 
and  assigned  in  the  same  interest.  And  the  defendant 
asserts  that  she  purchased  and  now  holds  the  mort- 
gaged lands  in  trust. 

It  is  not  enough  that  the  assignor  of  the  bond  and 
mortgage  was  allowed  to  testify,  and  that  the  facts 
have  been  found  against  her  evidence.  Not  being  a 
party,  she  must  submit,  without  the  power  or  right  of 
appeal. 

I  do  not  suppose  there  is  any  collusion  between  the 
parties  to  the  action,  but  the  suggestion  illustrates  the 
propriety  of  giving  Mrs.  Senior  an  opportunity  to  pro- 
tect, under  the  forms  of  law,  the  estate  of  which  she 
claims  to  be  the  legal  representative,  against  her  indi- 
vidual creditors. 

The  view  we  have  taken  of  this  question  renders  it 
unnecessary  to  examine  any  of  the  other  questions  in 
the  case. 

To  enable  the  plaintiff  to  bring  the  judgment  debtor 
into  the  action  as  a  party  defendant,  the  judgment 
appealed  from  must  be  reversed,  and  with  costs  to  the 
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appellant  to  abide  the  event ;  and  a  new  trial  must  be 
granted,  before  which  is  had,  the  judgment  debtor  may 
be  brought  in,  on  such  terms  as  may  be  just. 

Curtis,  J.,  concurred. 


AARON  HERZBERG  AND  ANOTHER,  Plaintiffs 
AND  Respondents,  v,  HENRY  MURRAY,  De- 
fendant AND  Appellant. 

verdict  of  a  jury. 

AXBSDMJSST    OF,  EfFBCT   OF    IBBBGX7LABITT  OF  BAMB,    "WBMN  NOT 
AMENDED. 

In  the  case  at  bar,  the  action  was  to  recover  from  defendant,  upon 
an  agreement  to  pay  to  the  plainti£EiB  one  half  of  all  losses  sus- 
tained by  them  in  consequence  of  the  bad  debts  arising  from  any 
and  all  sales  made  by  or  through  one  Bannon,  a  salesman ;  and  a 
schedule  or  list  of  the  debts  claimed  by  them  to  be  bad,  were 
attached  to  tbe  complaint.  The  jury  found  a  sealed  written 
verdict  for  plaintiffs  for  eight  hundred  and  thirty-seven  dollars 
and  added,  the  judgment  and  debU  mentumsd  in  the  tchedule^  vie., 
dxteen  hundred  and  setenty^our  doUarSy  to  be  asngned  to  the  de- 
fendant/or hii  ben^t, 

HELD 

That  such  a  verdict  was  void.  It  was  not  such  a  verdict  as 
could  properly  have  been  found  under  the  issues  submitted  to 
the  jury.  They  could  only  find  for  the  plaintifb,  assessing  the 
damages,  or  generally  for  the  defendant. 

The  award  of  the  bad  debts,  which  formed  the  subject  mat- 
ter of  the  action,  was  not  within  the  province  of  the  jury. 

The  jury  should  have  been  required  to  correct  it.  The  court 
could  not  do  it  for  them. 

Upon  the  reception  of  a  sealed  verdict  which  is  imperfect  in 
substance  or  form,  the  court  may  cause  the  jury  to  retire  and 
correct  it.  After  it  is  received  and  recorded  it  can  not  be  al- 
tered. 

If  the  alteration,  however,  is  merely  as  to  the  form  of  the 
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verdict,  and  not  affecting  its  substance,  it  would  not  be  caase 
for  setting  it  aside  (Sayre  v.  Jewett,  12  Wend,  135 ;  Barhans 
«.  Tibbitts,  7  How.  Pr.  R  21.) 

In  the  case  at  bar,  the  court  held  that  this  verdict  could  not 
be  amended  or  altered  by  the  court,  by  striking  out  the  portion 
relating  to  the  assignment  of  the  bad  debts,  as  thereby  it 
would  no  longer  be  the  verdict  returned.  Such  an  amendment 
was  one  affecting  its  substance,  and  could  not  be  made  by  the 

OOOTt. 

Before  Monbll,  Ch.  J.,  and  Curtis,  J. 

Leeidsd  Jem,  8,  1876. 

Appeal  from  an  order  denying  a  motion  to  vacate 
the  judgment  an^  to  grant  a  new  trial. 

The  action  was  against  the  defendant  as  surety  upon 
an  agreement  between  the  plaintiffs  and  one  Bannon, 
wherein  the  plaintiffs  agreed  to  employ  said  Ban- 
non  as  salesman,  and  the  defendant  agreed  that  he 
would  pay  to  the  plaintiffs  all  losses  by  them  sustained 
in  consequence  of  the  non-payment  to  them  of  all 
moneys  collected  by  said  Bannon  ;  and  also  one  half  of 
any  and  all  losses  sustained  by  the  plaintiffs  in  conse- 
quence of  the  bad  debts  arising  from  any  and  all  sales 
made  by  or  through  said  Bannon. 

The  complaint  alleged  the  collection  of  money  by 
Bannon,  which  he  failed  to  pay  to  the  plaintiffs ;  and 
also  losses  sustained  by  them  in  bad  debts  arising  from 
sales  made  by  Bannon. 

Annexed  and  referred  to  in  the  complaint  was  a 
schedule  of  the  bad  debts  claimed  as  losses  by  the 
plaintiffs,  upon  sales  made  by  Bannon,  consisting  of 
thirty- two  debts,  aggregating  and  amounting  to  one 
thousand  six  hundred  and  seventy-three  dollars  and 
three  cents. 

At  the  trial,  the  court  left  it  for  the  jury  to  deter- 
mine what  amount  Bannon  had  collected,  and  failed 
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to  pay  over,  and  also  the  amount  of  bad  debts  he  had 
made  upon  sales  of  the  plaintiflFs'  property.  And 
instructed  the  jury  that  for  the  amount  of  moneys 
collected  and  not  paid  over,  and  the  one  half  of  the 
bad  debts  the  plaintiffs  were  entitled  to  recover. 

The  jury  were  directed  to  sign  and  seal  their  verdict, 
and  deliver  it  to  the  court  on  the  day  succeeding  the 
trial. 

The  following  is  the  written  verdict  of  the  jury, 
handed  to  the  court,  and  signed  by  all  the  jurors,  they 
having  separated  after  the  agreement:  "The  jury 
say  that  they  find  a  verdict  for  plaintiffs  for  eifeht 
hundred  and  thirty-seven  dollars ;  the  judgment  and 
debts  mentioned  in  the  schedule,  viz.,  sixteen  hundred 
and  seventy  four  dollars,  to  be  assigned  to  the  defen- 
dant for  his  benefit.'' 

The  amount  found  for  the  plaintiffs  is  just  one-half 
of  the  bad  debts  mentioned  in  the  schedule  annexed  to 
the  complaint. 

Upon  the  rendition  of  the  verdict,  the  defendant 
moved  to  set  aside  the  verdict,  for  irregularity.  At  the 
same  time  the  plaintiffs  moved  to  amend  the  verdict. 
The  court  held  the  motions  under  advisement,  and 
finally  denied  the  motion  to  set  aside  the  verdict,  and 
granted  the  motion  to  amend,  and  accordingly  directed 
the  clerk  to  amend  the  verdict  by  striking  out  the  words 
"the  judgment  and  debts  mentioned  in  the  schedule, 
viz.,  sixteen  hundred  and  seventy  four  dollars,  to  be 
assigned  to  the  defendant  for  his  benefit." 

Judgment  for  the  amount  found  for  the  plaintiffs, 
and  the  taxed  costs,  was  afterwards  entered. 

The  defendant  moved  at  Special  Term  to  be  relieved 
from  the  judgment,  and  to  vacate  and  set  it  aside,  and 
for  a  new  trial.  The  motion  was  founded  upon  a  case 
made  and  settled  containing  the  foregoing  facts,  and 
also  upon  aflBdavits  of  all  the  jurors,  that  after  they 
retired  there  was  a  great  difference  of  opinion  among 
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them  in  respect  to  the  case,  and  that  they  would  not  have 
agreed,  if  the  condition  that  the  alleged  bad  debts  should 
be  assigned  to  the  defendant,  as  stated  in  the  verdict, 
had  not  been  a  part  thereof. 

The  defendant's  motion  was  denied,  and  be  appealed 
from  the  order. 

It.  J.  Waterhury  for  appellant. 

Mr.  Teaman  for  respondent. 

By  the  Court.— Monell,  Ch.«  J. — The  objection 
of  the  respondent's  counsel,  that  the  questions  involved 
in  the  case  are  not  before  the  court  in  a  form  entitling 
them  to  be  considered,  is  not  free  from  diflOiculty. 

A  motion  for  a  new  trial  was  made  upon,  as  it  is 
alleged,  the  judge's  minutes.  That  is  one  of  the  pre- 
scribed forms  for  obtaining  a  review  of  the  trial.  It  can 
be  made  upon  exceptions,  or  for  insufficient  evidence, 
or  for  excessive  damages.  An  appeal  from  an  order 
denying  the  motion  puts  the  general  term  in  possession 
of  the  case. 

We  have  lately  held  (Gregg  d.  Howe,  37  8upW.  Ct. 
420;  McMicken  ^).  Lawrence,  39  Id.  540),  that  an 
exception  to  a  denial  of  a  motion  for  a  new  trial  is  un- 
available in  the  general  term. 

The  motion  for  a  new  trial  upon  the  minutes  of  the 
court,  is  in  lieu  of  a  motion  at  the  special  term,  and  an 
appeal  from  the  order  may  be  taken  directly  to  the 
general  term. 

A  party  can  not  do  both.  If  he  moves  upon  the 
judge's  minutes,  he  can  not  afterwards  move  at  the 
special  term  upon  a  case. 

If,  therefore,  it  had  appeared  in  this  case  that  the 
motion  at  the  trial  was  made  upon  the  judges  minutes, 
we  should  be  compelled,  I  think,  to  dismiss  the  appeal, 
on  the  ground,  that  the  motion  at  special  term,  could 
not  afterwards  properly  be  made. 
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But  I  do  not  find  in  the  case  any  statement  that  the 
motion  at  the  trial  was  made  upon  the  judge's  minutes. 
The  order  entered  upon  the  motion  recites  it  as  '*  de- 
fendant' s  motion  to  set  aside  the  verdict  a.y  irregular^ 
and  the  plaintiflfs  motion  to  amend  the  verdict"  being 
heaidj  &c.,  and  it  does  not  state  upon  what  the 
motions  were  founded ;  probably  it  was  upon  the 
verdict  in  the  form  in  which  it  was  rendered. 

When  the  motion  was  made  at  special  term,  then  it 
appeared  for  the  first  time,  and  only  in  the  aflSdavits 
used  on  that  motion,  that  the  defendant's  application  at 
the  trial  was  made  upon  the  judge's  minutes* 

But  as  the  mode  of  presenting  the  question  to  the 
general  term  is  defective,  at  most,  only  in  form,  I  think, 
in  view  of  the  importance  of  those  questions,  any  such 
defect  should  be  overlooked. 

The  verdict  as  rendered  by  the  jury  was  not  such  a 
verdict  as  could  properly  have  been  found  under  the 
issues  submitted  to  the  jury.  They  could  only  find 
for  the  plaintiff  assessing  the  damages,  or  generally  for 
the  defendant.  The  award  of  the  bad  debts,  which 
formed  the  subject  of  the  action  to  the  defendant,  was 
.  not  within  the  province  of  the  jury. 

Upon  receiving  a  sealed  verdict  which  is  imperfect 
in  form  or  substance,  the  court  may  cause  the  jury  to 
retire  and  correct  it.  But,  it  seems,  if  the  verdict  is 
received  and  recorded,  it  can  not  be  afterwards  altered 
(3  Cfra.  on  new  t/rial^  1405).  If  the  alteration  is  merely 
of  the  form  of  the  verdict,  notafi'ecting  its  substance,  it 
would  not  be  cause  for  setting  the  verdict  aside  (Sayre 
V.  Jewett,  12  Wend.  135  ;  Burhans  7>.  Tibbits,  7  How. 
Pt.  jr.  21). 

In  the  case  before  us  the  verdict  was  received  and 
recorded.  It  was  afterwards  amended  by  striking  out 
a  part  of  it.  If  that  could  be  done,  it  must  be  on  the 
ground  that  the  part  stricken  out  was  wholly  immate- 
rial, and  did  not  aflfect  the  verdict  as  a  whole. 
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Bnt  the  jary  seem  to  have  attempted  to  make  an 
equitable  dispoBition  of  the  case.  They  apjmar  to  have 
thought  that  as  the  defendant  was  to  be  held  liable  for 
the  bad  debts,  he  was  entitled  to  have  them  assigned 
to  him  for  what  they  were  worth.  There  was  not,  how- 
ever, any  such  relief  demanded  by  the  defendant,  and 
the  award  of  the  debts  to  him  was  unauthorized,  and, 
in  my  judgment,  rendered  the  whole  verdict  void. 

Under  these  circumstances,  it  was  the  duty  of  the 
court  to  have  refused  to  receive  the  verdict,  and  sent 
the  jury  back  with  instructions  to  find  an  uncondi- 
tional verdict. 

The  verdict  as  rendered  was  not  such  a  verdict  as 
the  court  could,  under  the  pleadings  and  issues,  render 
a  judgment  upon ;  and  hence,  when  it  was  altered  to 
conform  to  such  issues,  it  no  longer  was  the  verdict 
which  the  jury  had  returned. 

And  it  was  too  late,  after  it  had  been  recorded,  to 
make  the  alteration,  as  has  already  been  said.  And 
see  Warner  v.  New  York  Central  R.  R.  Co.,  52  N.  J. 
437. 

I  have  not  regarded  the  affidavits  of  the  jurors,  read 
upon  the  motion  below.  Such  affidavits  can  not,  as  a 
general  rule,  be  received  to  aflfect  their  verdict,  and  are 
not  necessary  in  this  case.  It  is  enough,  however,  that 
the  verdict  they  returned  was  void.  TTiey  should  have 
been  required  to  correct  it,  the  court  could  not  do  it 
for  them. 

The  order  should  be  reversed,  the  judgment  should 
be  set  aside,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

Cn&Tis,  J.,  concurred. 


ISAACS  V.  NEW  YORK  PLASTER  WORKS.  2T7 

Statement  of  the  Case. 

■  % 


GUSTAVUS  ISAACS,  Plaiwtiff  and  Appellant 
V.  THE  NEW  YORK  PLASTER  WORKS, 
Dependant  and  Respondent. 

APPEAL. 

Objections  not  taken  at  the  trial,  which  might  have  been  lessened 
or  destroyed  by  eridence,  can  not  be  taken  for  the  first  time  on 
the  hearing  of  the  appeaL 

contract  for  delivery  during  the  season. 

In  the  case  at  bar,  the  defendants  were  to  deliver  during  all  the 
season,  which  gave  them  nntil  the  first  of  January  to  complete 
the  delivery. 

As  a  necessary  preliminary  to  this  action,  the  plaintiff  should  at  the 
close  of  the  season  have  made  his  demand  for  the  delivery,  and 
should  have  proved  defendant's  refusal  to  deliver  on  the  trial 
(Newton  v.  Wales,  8  Eobt.  458). 

Proof  of  readiness  to  receive  and  ability  to  pay  is  essential  where  the 
time  and  place  of  the  delivery  has  not  been  fixed  by  the  contract 
and  where  the  place  is  to  be  designated  by  the  party  who  is  to 
receive  the  same. 

Before  Monell,  Ch.  J.,  and  Curtis,  J. 

Decided  January  8, 1876. 

Appeal  from  a  judgment. 

The  action  was  to  recover  damages  for  the  non- 
delivery of  a  quantity  of  plaster  stone. 

The  complaint  alleged  a  contract  for  the  sale  by  the 
defendant,  and  purchase  by  the  plaintiff,  of  three  tliou- 
sand  tons  of  plaster  stone,  part  of  which  was  delivered 
and  paid  for,  and  a  part  was  refused  delivery. 

There  was  a  general  denial  by  defendant. 

The  contract  was  by  parol,  and  was  proved  by  the 
following  evidence.    The  plaintiff  testified  as  follows  ; 
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I  know  the  defendant.  In  June,  1872, 1  met  Mr.  Bon- 
neville, who  represented  himself  as  an  officer  of  the 
New  York  Plaster  Works,  and  had  conversations  with 
him  in  regard  to  the  purchase  of  a  quantity  of  plaster 
stone  from  their  quarries  in  Nova  Scotia.  Mr.  Bon- 
neville told  me  the  company  had  a  quantity  of  plaster 
stone  for  sale,  and  that  his  company  was  mining  a 
quantity  of  stone  in  Nova  Scotia,  and  would  have  some 
for  sale,  and  asked  me  if  I  wanted  to  purchase  any. 
I  told  him  yes,  I  was  ready  to  purchase  stone.  We 
tg^lked  over  the  quantity  and  quality  of  this  stone.  He 
asked  how  much  stone  I  would  take  that  season ; 
I  told  him  I  was  ready  to  contract  for  about  three 
thousand  tons.  He  said  he  was  ready  to  contract  to 
supply  that  amount  from  the  mines  of  the  company  in 
Nova  Scotia,  and  mentioned  the  quarries  from  which  the 
stone  would  come  as  the  Hunter  Quarry  and  the  Bur- 
gess Quarry.  He  stated  that  the  stone  would  be  supe- 
rior to  any  thing  that  had  been  yet  brought  from 
Nova  Scotia ;  that  they  had  the  best  quarries  down 
there.  I  told  him  if  he  would  furnish  me  with  three 
thousand  tons  of  stone  that  was  equal  to  that  I  was  in 
the  habit  of  receiving,  I  would  be  perfectly  satisfied ; 
that  the  stone  I  was  in  the  habit  of  receiving  was  known 
as  Wentworth  Creek  stone  ; — if  he  would  furnish  me 
stone  equal  to  the  Wentworth  Creek  stone,  I  was  per- 
fectly satisfied  with  it. 

After  stating  the  price  agreed  upon,  the  witness 
proceeded.  He  spoke  of  chartering  vessels  down  then 
at  the  quarries,  or  chartering  them  here  in  New  York 
On  the  arrival  of  the  stone  they  were  to  notify  me,  and 
I  was  to  let  them  know  whether  the  cargo  should  be 
delivered  at  the  dock  in  Williamsburg,  or  the  dock  in 
New  York.  A  cargo  of  stone  arrived  in  the  "  Addie  M. 
Bird,"  about  September  1st,  and  I  received  the  bill  of 
lading  for  four  hundred  and  thirty  tons.  The  stone 
proving  not  to  be  such  as  I  contracted  for,  I  declined 
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receiving  it,  on  account  of  its  being  inferior  stone.  I 
afterwards  took  at  a  rednced  price.  Towards  the  end 
of  October,  a  cargo  came  by  the  ''Souvenir,"  and  I 
received  the  bill  of  lading  f  )r  three  hundred  tons,  which 
I  received  and  paid  for.  At  the  time  of  paying  for  the 
last  cargo,  I  was  told  that  the  defendant  had  chartered 
a  vessel  which  would  bring  another  cargo,  and  they 
would  bring  on  stone  as  fast  as  they  could  ;  that  they 
had  chartered  a  vessel  named  "Kedron,"  and  would 
let  me  know  as  soon  as  they  heard  of  a  shipment  and 
arrival  of  the  stone,  and  I  was  to  let  them  know  where  to 
deliver  it.  The  *'  Kedron"  arrived  with  a  cargo  of  stone 
in  December.  I  went  to  the  defendants'  ofl5ce  and  gav^e 
direction  where  to  deliver  the  cargo,  and  told  them  to 
deliver  it  at  once  according  to  the  contract,  at  the  foot 
of  Bethune  Street,  where  I  was  rejady  to  discharge  and 
pay  for  the  cargo  immediately  on  its  being  discharged. 
They  never  delivered  the  stone  from  the  ''  Kedron." 
Two  or  three  days  afterwards  I  saw  of  the  arrival  of  the 
**  Billy  Simpson"  with  four  hundred  and  forty  tons  of 
plaster,  and  I  went  to  the  defendants,  and  demanded  the 
cargo  under  the  contract,  and  to  send  it  to  the  foot  of 
Bethune  Street.  I  never  received  it.  Upon  his  cross- 
examination  he  said,  the  defendants  agreed  to  ship  the 
plaster  as  fast  as  they  could  get  vessels  at  a  reasonable 
rate.  They  were  to  ship  it  just  as  soon  as  they  could 
get  a  vessel,  and  it  was  to  be  delivered  in  all  that  sea- 
son. The  season  ran  generally  up  to  about  the  first  of 
January  ;  sometimes  up  to  the  middle  of  January,  until 
navigation  is  closed  in  Nova  Scotia. 

No  subsequent  demand  was  proved,  nor  was  there 
any  evidence  of  the  ability  of  the  plaintiff  to  pay. 

At  the  close  of  the  plaintiff's  evidence,  the  court 
staffed  that  the  plaintiff  could  not  recover  in  any  aspect 
of  the  case,  on  the  contract  as  alleged  in  the  pleading, 
and  upon  the  testimony  given.  That  no  demand  and 
tender  after  the  close  of  the  season  was  alleged  or 
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proved ;  that  plaintiff,  after  the  close  of  the  seasoQ, 
should  have  demanded  of  the  defendants  the  delivery 
of  the  remainder  of  the  three  thousand  tons,  and  ten- 
dered to,  or  offered  to  pay  the  balance  due  under  the 
contract,  and  further,  that  plaintiff  had  not  shown  any 
right  to  these  particular  cargoes  of  the  "  Kedron'^  and 
"  Billy  Simpson,''  for  the  non-delivery  of  which  plain- 
tiff had  sued. 

The  plaintiff's  counsel  asked  to  go  to  the  jury  upon 
the  question  of  the  making  of  the  contract,  the  arrival 
of  the  stone  consigned  to  the  defendant,  deliverable 
under  that  contract,  and  the  demand  upon  the  defendants 
iti  season  after  the  arrival.  Upon  the  question  as  to 
whether  there  was  a  demand  upon  the  defendant  to 
deliver  the  stone  arriving  by  the  "Kedron"  and 
'*  Billy  Simpson,"  whether,  at  the  time  those  vessels 
arrived,  the  stone  aboard  belonged  to  the  defendants, 
whether  those  cargoes  were  the  subject  of  contract  by 
any  other  person  at  the  time  of  their  arrival  or  before, 
and  whether  the  defendants,  themselves  took  and 
appropriated  to  their  use  as  distinguished  from  a 
delivery  under  any  other  contract,  the  two  cargoes  of 
stone  by  the  ''Kedron"  and  ''Billy  Simpson." 

The  request  was  denied,  and  the  plaintiff  excepted. 

The  plaintiff  offered  to  prove,  that  between  the  date 
of  the  agreement  and  the  first  day  of  January,  18T3,  no 
notice  of  the  arrival  of  any  other  cargoes  than  those 
described  by  the  witness,  was  given  by  the  defendants 
to  the  plaintiff,  and  no  opportunity  was  offered  by  them 
to  receive  any  other  stone  during  the  balance  of  the 
season. 

The  court  ordered  the  complaint  to  be  dismissed  ; 
the  plaintiff  excepted,  and  appealed  from  the  judg- 
ment. 

O.  A.  Seixas  for  appellant 
jP.  ^  Dana  for  respondent. 
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By  the  Court. —Monell,  Oh,  J. — Several  of  the 
objections  urged  by  the  respondent's  counsel,  upon  the 
argument  of  the  appeal,  do  not  appear  to  have  been 
taken  at  the  trial,  and  as  their  force  might  have  been 
lessened  or  destroyed  by  evidence,  they  can  not  now 
for  the  first  time  be  raised. 

These  objections  relate  to  the  validity  of  the  con- 
tracts, one  of  which,  that  the  contract  is  void  under  the 
Statute  of  Frauds,  I  will  notice. 

The  contract  was  for  three  thousand  tons  of  plaster, 
not  in  bulk,  or  in  a  single  cargo,  but  to  be  delivered  in 
all  the  season  running  from  the  date  of  the  contract, 
to  the  first  or  middle  of  the  subsequent  January.  The 
contract  was  therefore  divisible,  and  not  only  capable 
of  a  separate  delivery,  but  a  separate  delivery  was  con- 
templated and  intended  by  both  parties. 

A  portion  of  the  stone,  three  hundred  tons,  by  the 
"Souvenir,"  was  delivered,  ^^ accepted  and  received.^^ 
under  the  contract,  which  brings  it  within  the  excep- 
tion in  the  statute  (Flanagan  v.  Demarest,  3  Bobt  173  ; 
Oaulkins  v.  Hellman,  48  N.  T.  449 ;  Talmage  v.  White, 
35  Sup'r.  Ct.  220). 

The  ground  upon  which  the  complaint  was  dis- 
missed, was,  that  no  sufficient  demand  and  tender  of 
performance  by  the  plaintiff  was  shown,  and  the  learned 
judge  held,  that  such  a  demand  and  refusal  should 
have  been  made  at  or  after  the  close  of  the  season.  In 
that  we  think  he  was  right.  The  vendors,  the  defen- 
dants, under  the  contract,  were  to  deliver  the  stone  in 
all  the  season,  which  gave  them  until  the  first  or  middle 
of  January  to  complete  the  delivery. 

The  plaintiff  seems  to  have  regarded  the  contract  as 
giving  him  an  absolute  right  to  the  cargoes,  per  the 
"Kedron'^  and  "Billy  Simpson,"  and  has  rested  his 
claim  to  recover  upon  the  defendants'  neglect  or  refusal 
to  make  delivery  of  those  cargoes.  But  there  is  nothing 
in  the  contract  upon  which  any  such  claim  can  be  pre- 
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dicated.  The  promise  to  ship  the  stone  as*  fast  as  the 
defendants  could  procure  vessels,  and  that  they  had 
chartered  the  '•  Kedron,'*  and  wonld.inform  the  plaintiff 
of  her  arrival,  did  not  in  factor  effect  transfer  the  cargo 
of  that  vessel  to  the  plaintiff,  nor  give  him  the  right 
to  demand  its  delivery  under  the  contract.  It  did  not 
impair  or  lessen  the  time  of  performance,  and  the  refo- 
pal  or  neglect  to  deliver  those  cargoes  did  not  operate 
as  a  rescission  of  the  contract  by  the  defendant.  They 
had  still  the  right  to  go  on,  and  from  time  to  time,  by 
any  vessels  or  other  vessels,  make  delivery  down  to  the 
close  of  the  season.  And  a  tender  from  any  of  such 
other  vessels,  if  made  within  the  time  limited  for  the 
delivery,  would  have  been  a  sufficient  compliance  with 
the  contract  on  the  defendants'  part ;  and  a  refusal  to 
accept  such  tender  would  have  put  the  plaintiff  in  de- 
fault. 

Besides,  if  the  refusal  to  deliver  such  cargo  could 
work  a  rescission  by  the  defendants,  it  at  most  would 
have  subjected  the  defendants  to  damages  for  inju- 
riously delaying  the  delivery.  But  it  did  not  lay  the 
foundation  for  damages  for  a  non-delivery  of  the  re- 
maining quantity.  The  right  to  deliver  during  the 
season  continued,  and  the  defendants  could  not  be  put 
in  default  until  the  end  of  it ;  and  then,  as  a  necessary 
preliminary  to  his  action,  the  plaintiff  should  have 
made  his  demand,  and  shown  the  defendants'  refusal 
(Newton  v.  Wales,  3  Sobf.  453). 

Another  ground  for  the  nonsuit,  was  that  the  plain- 
tiff had  not  shown  that  he  was  ready  and  willing  to 
receive  and  pay  on  delivery. 

Such  a  readiness  to  receive,  and  ability  to  pay,  might, 
and  under  some  contracts  will  remove  the  necessity  for 
a  demand.  That  is  especially  so  when  the  time  and 
place  of  delivery  is  fixed  by  the  contract  (Mount  v. 
Lyon,  49  If.  F.  662).  But  the  rule  can  not  apply 
where  the  contract  requires  the  delivery  to  be  at  a  place 
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to  be  designated  by  the  vendee.    Certainly  not  until 
the  place  has  been  designated. 

In  respect  to  the  cargo  by  the  "  Kedron,"  the  place 
for  its  deliveiy  was  designated,  the  plain tiflF  testifying 
that  he  would  be  at  the  place  ready  to  discharge  and 
pay  for  the  cargo  immediately  on  its  being  discharged. 
He  did  not,  however,  testify  to  any  refasal,  only  to  a 
neglect  to  deliver,  and  he  did  not  say  that  he  was 
afterwards  at  the  place,  ready  and  willing  to  receive 
and  pay  for  the  cargo. 

But  even  if  the  plaintiff  had  brought  himself  within 
the  rule,  it  would  have  applied  only  to  the  cargo  of  the 
''  Kedrou,''  and,  if  otherwise  entitled  to  recover  for  the 
non-delivery  of  that  cargo,  it  would  still  have  left  his 
cause  of  action  incomplete  for  the  remainder  of  the 
contract,  and  proof  of  readiness  to  receive  and  ability 
to  pay  as  to  such  residue  would  have  been  essential. 

It  seems  to  be  now  well  settled,  that  in  an  executory 
contract  for  the  sale,  and  a  future  delivery  of  personal 
property,  where  the  time  and  place  of  delivery  are 
fixed,  or  are  capable  of  being  fixed,  the  vendee,  to  put 
the  seller  in  default,  must  be  ready  and  willing  at  the 
time  and  place,  to  receive  and  pay  (Mount  v.  Lyon, 
supray  and  cases  there  cited).  As  the  court  say  in  that 
case,  it  is  not  necessary  that  he  should  keep  on  hand 
during  the  whole  time  of  the  contract  a  sum  of  money 
sufficient  to  pay  for  the  whole  quantity.  ''  It  is  suffi- 
cient that  he  had  the  means  at  his  command  which 
would  have  enabled  him  to  pay." 

It  is,  therefore  clear,  even  in  respect  to  any  right  of 
action  for  the  non-delivery  of  the  '^Kedron's"  cargo, 
that  the  plaintiff  failed  to  show  the  necessary  facts  to 
bring  his  case  within  the  rule. 

He  did  not  show  that  he  was  at  the  designated  place 
of  delivery  with  the  means  to  pay  for  the  cargo. 

Upon  both  grounds,  therefore,  the  decision  was 
correct. 
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The  judgment  should  be  affirmed. 
OxTBTTS,  J.,  concurred. 


ELIZABETH   A.    FTJRMAN,   Plaintiff   aito    Rb- 
SPONDENT,  V.  GEORGE  G.  TITUS,  Defeitoant 

AND    ApPELLAW^T. 

FRAUDULENT  REPRESENTATIONS. 
To  maintain  an  action  for  fraud  and  deceit,  based  upon  fraudalent 
representations,  the  representations  must  not  only  be  false,  bat 
the  party  making  them  must  believe,  or  have  reason  to  believe, 
them  false;  and  such  representations  must  influence  the  otiier 
party  to  the  contract. 
A  representation  of  the  value  of  property,  although  untrue,  will  not 
authorize  a  recovery,  where  the  vendee  has  an  opportunity  to 
examine  the  property  and  judge  of  its  value.  Such  a  representa- 
tion is  the  expression  of  an  opinion,  the.  correctness  of  which 
the  vendee  is  supposed  to  be  as  competent  to  judge  of  as  the 
party  making  the  same,  and  an  action  for  a  deceit  in  mistating  the 
value  can  not  be  maintained  (Ellis  v.  Andrews,  56  iVl  71  83). 

Before  Monell,  Ch.  J.,  and  Curtis,  J. 
Appeal  from  a  jadgment. 

Bedded  January  8,  1876. 

The  action  was  to  recover  damages  for  a  false 
representation. 

The  defendant  contracted  to  sell  to  the  plaintiff  a 
certain  lease  of  premises  in  this  city,  and  as  it  was 
alleged  in  the  complaint,  with  intent  to  deceive  and 
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defraud  the  plaintiff,  fraudulently  and  falsely  repre- 
senting to  her :  1  at.  That  the  said  lease  was  a  valua- 
ble one.  2nd.  That  it  was  worth  eight  thousand  dol- 
lars bonus.  3rd.  That  the  fixtures,  repairs,  &c., 
placed  by  him  therein  were  worth  four  thousand  dol- 
lars to  the  lessee.  4th.  That  there  were  no  expenses 
whatever  to  be  made  or  paid  by  the  lessee,  except  the 
rent  and  cleaning,  and  that  there  were  no  deductions 
from  the  rent  agreed  to  be  paid  by  each  tenant;.  6th. 
That  the  sub-tenants  were  prompt  to  pay,  and  respon- 
sible. 6th.  The  rent  agreed  to  be  paid  by  the  tenant  in 
several  instances.  7th.  That  the  premises  were  in  per- 
fect repair.  8th.  That  the  profit  thereon  to  the  lessee 
had  been,  and  would  continue  to  be,  from  nine  hundred 
to  one  thousand  dollars  per  year.  9th.  That  he  owed 
nothing  on  said  lease. 

That  relying  upon  such  representations,  and  believ- 
ing them  to  be  true,  the  plaintiff  conveyed  certain  other 
property  to  the  defendant  as  a  consideration  for  said 
lease,  and  received  an  assignment  thereof. 

That  the  representations  were  and  each  of  them  was 
false  and  was  so  known  to  be  by  the  defendant. 

The  action  was  tried  by  a  jury. 

The  court,  in  submitting  the  case,  charged  the  jury 
as  follows:  After  disposing  of  the  first  and  second 
representation,  with  saying  that  they  did  not  consti- 
tute a  fraud,  unless  made  under  circumstances  which 
were  calculated  to  mislead  the  party,  he  said  :  *'3rd. 
That  the  fixtures  placed  there  by  him  were  worth  four 
thousand  dollars  to  the  lessee.  Now,  as  to  that,  he 
had  no  business,  if  that  is  found  not  to  be  true,  to  make 
that  statement,  if  he  put  those  fixtures  there,  and  they 
did  not  cost  that  much,  and  very  much  less.  Defend- 
ant's statement  here  was,  he  paid  two  thousand  five 
hundred  dollars  for  the  cost.  He  represented  the  value 
at  four  thousand  dollars,  and  if  he  knew  the  cost,  and 
represented  the  value  to  be  nearly  one-half  more,  that 
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is  false.  The  next  representation  is,  that  there 
were  no  expenses  whatever  to  be  met  or  paid  by  the 
lessee  except  the  rent  and  cleaning,  and  that  there  wf  re 
no  deductions  from  the  rents  agreed  to  be  paid  by  each 
tenant.  I  have  to  say  to  you,  if  that  is  not  so,  it  ip  a  false 
representation.  These  tenants  were  there,  they  were 
paying  money,  and  if  he  chose  to  make  a  representa- 
tion, he  is  bound  by  what  he  says ;  if  it  turned  out 
that  these  tenants  were  not  paying  the  amounts  named, 
why,  being  false,  it  is  a  fraudulent  representation. 
That  the  sub-tenants  were  prompt  to  pay,  and  responsi- 
ble. As  to  that,  of  itself,  it  is  not  a  fraud.  A  man 
may  make  one  statement  in  regard  to  that,  and  another 
may  make  another.  How  responsible,  or  how  prompt, 
is  a  question  for  business  men  to  determine.  The  sixth 
representation  is,  that  the  rent  paid  by  the  tenants 
accrued  instanter — that  is  accrued  whenever  the  time 
expired  that  it  should  be  paid.  That  the  premises 
were  in  perfect  repair.  Now,  a:3  to  the  repair  of  these 
premises,  if  this  plaintiff  went  there  and  looked  at  these 
premises  herself  (and  it  is  very  evident  she  did,  because 
she  admits  that  she  did),  it  can  not  be  said  to  be  a  fraud, 
because  every  man  is  bound  to  use  his  eyes,  and  exer- 
cise his  judgment,  and  to  judge  of  such  matters  himself. 
That  is,  always  on  the  supposition,  however,  that  there 
is  nothing  done  to  mislead  him.  That  the  profits  to  the 
lessee  had  been,  and  would  continue  to  be,  from  nine 
hundred  to  one  thousand  dollars  a  year.  Well,  now, 
as  to  that,  if  there  were  no  such  profits,  then  when  he 
made  that  statement  it  was  a  false  representation. 
Ninth,  that  he  owed  nothing  on  said  lease.  That  ifi  not 
involved  in  the  action." 

The  court  then  generally  charged,  that  the  real  point 
was,  whether  the  defendant  had  made  a  false  statement 
in  the  matter  relating  to  the  value  of  the  lease,  its  terms, 
and  the  condition  of  the  building. 

The  defendant's  counsel    requested  the    court  to 


PURMAN  V.  TITUS.  287 


Opinion  of  the  Court,  by  MoNiOiL,  Ch.  J. 


charge :  That  to  maintain  an  action  for  frand  and  de- 
ceit based  upon  frandulent  representations,  the  repre- 
sentations must  not  only  be  false,  but  the  party  making 
them  must  believe,  or  have  reason  to  believe,  them  false, 
and  such  representations  must  influence  the  other 
party  to  the  contract.  Which  was  refused,  the  court 
saying  he  had  so  charged  substantially. 

The  defendant  excepted  to  the  charge,  and  re- 
fused. 

The  verdict  was  general  for  the  plaintiff. 

The  defendants  appealed. 

jP.  G.  Salmon  for  appellant* 
D.  C.  Calvin  for  respondent. 

By  the  Cotjkt.— Monbll,  Ch.  J.— I  am  of  the 
opinion  that  so  much  of  the  charge  of  the  learned  judge 
as  held  that  a  representation  of  the  value  of  the  fix- 
tures and  repairs  placed  upon  the  leasehold  premises, 
would,  if  found  to  be  untrue,  authorize  a  recovery,  was 
erroneous. 

Such  a  representation  is  the  mere  expression  of  an 
opinion,  the  correctness  of  which  the  vendee  is  sup- 
posed to  be  as  competent  to  judge  of,  as  the  party 
making  it.  When  the  purchaser  has  the  opportunity, 
as  she  had  in  this  case,  to  personally  examine  and 
judge  for  herself,  an  action  for  a  deceit  in  mis-stating 
the  value,  can  not  be  maintained  (Ellis  v.  Andrews,  66 
If.  T.  88). 

There  were  other  parts  of  the  charge  which  related 
to  representations,  which,  if  untioie,  were  such  as  an 
action  could  be  maintained  on  them,  and  they  were  to 
some  extent  separated  from  those  which  did  not  fall 
within  the  rule.  But  the  part  especially  excepted  to, 
was  presented  to  the  jury  in  such  a  manner,  as  to  leave 
them  at  liberty  to  find  their  verdict  upon  it  alone. 
They  were  told,  in  effect,  that  if  the  defendant  untruly 
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represented  the  value  of  the  fixtnreB,  he  had  no  right 
to  do  so ;  that  if  he  put  the  fixtures  there,  and  they 
did  not  cost  that  much,  and  very  much  less,  he  had  no 
right  to  make  the  statement.  He  represented  the  value 
at  four  thousand  dollars,  and  if  he  knew  the  cost,  and 
represented  the  value  to  be  nearly  one-half  more,  that 
is  false.  '^  Again,"  he  said,  ^'  a  false,  deliberate  state- 
ment of  any  fact  or  facts,  made  with  knowledge  and 
intent  to  deceive,  and  material  to  the  subject,  is  a  false 
representation."  And  he  concluded  that  part  of  the 
charge  by  saying, "  Whenever  the  defendant  has  repre- 
sented anything  in  relation  to  the  value  of  this  prop- 
erty which  was  false  upon  its  face,  and  which  he 
knew  to  be  false,  and  which  the  party  inquiriDg  of  him 
had  not  the  means  of  ascertaining,  that  is  clearly  a  fraud- 
ulent representation,  and  he  must  be  responsible  for 
it." 

r 

There  was  nothing  in  the  subsequent  portions  of  the 
charge,  which  corrected  the  error  in  respect  to  the 
representation  of  value,  and  the  jury,  if  they  found 
that  representation  untrue,  were  authorized  to  give  the 
plaintiff  a  verdict. 

It  is  not  enough  that  there  were  other  representa- 
tions sufficient  in  substance,  and  sustained  as  to  their 
falsity  by  the  evidence,  and  upon  which  the  jury  have 
found  favorably  to  the  plaintiff.  The  verdict  is  general, 
and  it  is  not  possible  to  say  which  of  the  representa- 
tions was  found  by  the  jury.  It  is  as  proper  to  pre- 
sume the  one  as  the  other,  and  it  may  have  been  the 
one  erroneously  given  to  the  jury  by  the  court,  as  being 
sufficient  in  substance  to  sustain  the  action. 

I  am  also  of  the  opinion  that  the  request  to  chaige 
was  correct.  It  contained  an  important  element  of 
a  fraudulent  representation,  namely,  that  the  other 
party  was  influenced  by  it  (Taylor  v.  Guest,  68  JV.  T. 
262). 

The  request  was  refused,  not  that  it  was  not  a  cor- 
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rect  proposition  of  law,  but  under  the  belief  that  the 
court  had  so  already  charged.  But  I  am  unable  to  find 
anywhere  in  the  charge  the  statement  that  to  consti- 
tute a  representation  fraudulent,  it  must  have  influenced 
the  party  to  whom  it  was  made.  The  charge  is  wholly 
silent  on  that  subject,  and  for  that  reason  the  defend- 
ant had  a  right  to  have  the  jury  instructed  in  the  lan- 
guage of  the  request. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted  with  costs  to  the  appellant  to  abide  the  event. 

GuBTis,  J.,  concurred. 


IGNACIO    F.    ALPARO,    Plaotiff,    v.    STRAT- 
FORD  P.  DAVIDSON,  Defendant. 

APPEAL  TO  THE  COURT  OP  APPEALS. 
Motion  for  order  under  ch,  822,  Laws  of  1874. 

Eeldj  that  the  qnestions  involyed  in  the  judgment  in  this  action 
are  not  such  as  require  the  court  to  certify  the  case  to  the  court 
of  appeals.  None  of  them  bring  the  case  within  the  rule  laid 
down  in  Buttertield  v.  Radde  (88  8up'r.  GL  44). 

Upon  the  appeal  from  the  order  denying  a  motion  for  a  new  trial 
upon  tiie  minutes,  the  order  was  affirmed  by  this  court  without 
examination  of  the  alleged  errors,  because  the  grounds  of  the 
motion  below  did  not  appear  in  the  order  or  elsewhere  in  ac- 
cordance with  Alfaro  «.  Davidson  (89  Sup'r.  Gt,  468). 

JSddy  that  there  being  a  doubt  of  the  correctness  of  this  last  decis- 
ion, the  motion,  so  far  as  relates  to  the  order  affirming  the  order 
denying  the  motion  for  a  new  trial,  is  granted. 

Before  Monell,  Ch.  J.,  and  Cuktis,  J. 

Decided  January  8,  1876. 
Vin.— 19 
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Motion  under  chapter  322  of  the  Laws  of  1874,  for 
leave  to  appeal  to  the  cqart  of  appeals. 

The  grounds  of  the  motion  appear  in  the  opinion. 

S.  F.  Cowdrey  for  the  motion. 
F.  R.  Covdert  opposed. 

By  the  Court.— Monell,  Ch.  J.— This  action  was 
tried  by  a  jury,  and  a  verdict  rendered  for  the  plaintiff. 

Upon  the  rendition  of  the  verdict,  the  defendant 
moved  the  court  ^^npon  his  notes  of  the  trial,  to  set 
aside  the  verdict,  and  for  a  new  trial,"  which  motion 
was  denied. 

An  entry  was  afterwards  made  in  the  clerk's  min- 
utes as  follows:  "Motion  for  a  new  trial  upon  the 
judge's  minutes  denied." 

Treating  this  as  an  order j  the  defendant  appended 
to  the  general  term,  and  procured  a  stay  upon  the 
verdict  until  the  appeal  should  be  heard  and  decided. 

The  court,  upon  the  appeal,afflrmed  the  order,  where- 
upon judgment  upon  the  verdict  was  entered ;  the 
defendant  appealed  therefrom  to  the  general  term, 
where  the  judgment  was  affirmed. 

The  judgment  not  being  for  more  than  five  hundred 
dollars,  the  defendant,  to  enable  him  to  appeal  from 
both  judgment  and  order,  ask  us,  under  chapter  322  of 
ih^Laws  of  1874,  to  state  in  an  order  *' that  there  is  in- 
volved some  questions  of  law  which  ought  to  be  re- 
viewed in  the  court  of  appeals." 

The  questions  disposed  of  by  the  court,  upon  the 
appeal  from  i\ie  judgment^  are  not  such  as  to  require 
this  court  to  certify  the  case  to  the  court  of  appeals. 
None  of  them  bring  the  case  within  the  rule  laid  down 
by  us  in  Butterfield  v.  Radde  (38  SupW.  Ct.  44).  The 
motion,  therefore,  so  far  as  it  relates  to  the  judgment^ 
is  denied* 
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Upon  the  appeal  from  the  order,  the  court  decided, 
that  where  the  grounds  of  the  motion  below  did  not 
appear  in  the  order  or  elsewhere,  the  appellate  court 
would  affirm  the  order,  without  examining  the  alleged 
errors  of  the  trial  (39  Sup'r.  CL  463). 

There  is,  possibly,  sufficient  doubt  of  the  correctness 
of  that  decision  to  authorize  us  to  certify  that  it  ought 
to  be  reviewed  in  the  court  of  appeals.  So  much  of 
the  motion,  therefore,  as  relates  to  the  order  affirming 
the  order,  denying  the  motion  for  a  new  trial,  is 
granted. 

CuBTis,  J.,  conciuTed. 


JONAS  FISCHER,  Plaintiff  and  Respondent, 
ij.  THE  HOPE  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  NEW  YORK,  Defendant 
AND  Appellant. 

L  RE-mSURANCE. 

1.   LlABlLlTT  OF  RE-INSITBINa    OOOIFAST   TO    H0LDBB8  OF  POLICIES 

OF  THB  RR-IN9UBED    COMFAlirr. 

a.  Liable  for  the  amount  of  premiums  paid  to  the  re4n9ured  eom- 
panj/j  and  interest  thereon, 
1.  Where  by  the  contract,  the  re-inBoring  company  agrees 
to  re-innare  all  the  outstanding  policies  of  the  re-insnred 
company,  and  to  pay  to  the  holders  thereof,  all  such 
sums  as  the  re-insured  company  might  hy  force  of  such 
policies  become  liable  to  pay ;  and  the  re-insured  company 
agrees  to  assign  all  premiums  due,  and  to  become  due  on 
its  policies,  and  the  good-will  of  its  business,  to  the  re* 
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insuring  company  ;  and  the  re-insured  company  then- 
upon  ceases  to  transact  business ;  a  policy  holier  who  hat 
paid  dU  the  premiums  on  his  policy  uhieh  fell  due  "brfars 
and  at  the  date  of  the  transactioti  may^  "without  payment 
of  the  premiums  thereafter  falling  due,  reeot>er  from  the 
re-insuring  company  the  amounts  paid  by  him  for  pre- 
miums, with  interest  thereon ,  although  he  is  not  a  party 
to  the  contract  of  re-insurance. 

1.  DlSAFFIBMANCB  BT  POLICY  HOLDBR  OF    THE  COimiACr  OBBATED 

BY  THE    POLICY,    WHAT    18  HOT. 

1.  The  "bringing  of  an  action  against  the  re-insured  company  for 
the  premiums  paid  and  interest  thereon,  and  prosecuting  tks 
same  to  judgment  is  not, 
n.  RES  ADJUDICATA. 
1.  Dismissal  of  complaint  on  the  merits  in  an  action  brought  by  a 
judgment  creditor  against  the  judgment  debtor  and  a  third  party, 
in  the  nature  of  a  creditor's  bill  to  reach  the  judgment  debtor's 
assets  in  the  hands  of  the  third  party,  is  not  res  adjudieetta  to  a 
claim  against  such  third  person,  in  favor  of  the  party  who  obtained 
the  judgment,  arising  out  of  an  agreement  between  the  third  party 
and  the  judgment  debtor,   whereby  as  between  themselyes  the 
third  party  answered  and  agreed  to  pay  the  claim  upon  which  the 
judgment  was  recoyered. 

Before  Monell,  Ch.  J.,  and  OijbtiSi  J. 

Bedded  January  8,  1876. 

Appeal  by  the  defendants  from  a  judgment  in  plain- 
tiflT  8  favor  entered  njmn  the  report  of  a  referee. 

The  plaintiff,  on  August  28,  1869,  insured  his  life  in 
the  Craftsman's  Life  Assurance  Company  of  New 
York,  for  one  thousand  dollars,  taking  a  ten  years' 
endowment  policy,  and  paid  thereon  twelve  quarterly 
premiums  of  twenty-seven  dollars  and  sixty  cents  each, 
including  that  of  May  26,  1872,  amounting  in  all  to 
three  hundred  and  thirty-one  dollars  and  twenty  cents. 

The  Craftsman's  Company  refused  to  accept  the 
quarterly  premium  falling  due  in  August,  1872.  The 
plaintiff  then  ascertained  that  on  May  25,  1872,  the 
Craftsman's  Company  entered  into  an  agreement  with 
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the  defendants  by  which  the  latter  for  a  valuable  consid- 
eration agreed  to  re-insnre  the  former  on  all  risks  of  that 
company  for  which  policies  were  then  outstanding,  and 
to  assure  all  such  policies,  and  to  pay  to  the  holders 
thereof  all  such  sums  as  the  said  Craftsman's  Company 
might  by  force  of  such  policies  become  liable  to  pay, 
including  dividends  declared  for  the  year  1872,  on  pre- 
miums not  yet  due,  and  also  to  accept  from  all  holders 
of  policies  a  surrender  of  the  same,  and  thereupon  to 
issue  to  such  holders  its  own  policies  of  like  class  and 
like  amounts. 

The  Craftsman's  Company,  from  the  date  of  said 
agreement,  ceased  to  issue  policies  or  to  receive  pre- 
miums, and  each  company  proceeded  to  carry  into 
effect  such  agreement. 

The  value  of  the  policies  existing  on  May  25,  1872, 
of  the  Craftsman's  company  was  fixed.  The  value  of 
the  plaintiflTs  policy  that  day  was  fixed  at  two  hundred 
and  forty-nine  dollars  and  fifty  cents  between  the  two 
companies,  including  the  cost  of  re-insurance ;  and  the 
Craftsman's  Company  placed  in  the  defendant's  posses- 
sion assets  of  the  value  of  one  hundred  and  fifty-five 
thousand  dollars,  and  from  which  the  defendants  real- 
ized afterwards  more  than  one  hundred  and  thirty-five 
thousand  dollars. 

The  plaintiff  commenced  an  action  against  the 
Craftsman's  Company,  in  the  court  of  common  pleas,  to 
recover  the  damages  he  had  suffered  by  reason  of  its 
not  fulfilling  the  agreement  contained  in  the  policy  of 
insurance,  and  recovered  a  judgment  against  the  com- 
pany on  April  29, 1873,  for  the  sum  of  five  hundred  and 
eighteen  dollars  and  seven  cents,  and  caused  execution 
to  be  issued  to  collect  the  same,  which  was  afterwards 
returned  wholly  unsatisfied,  and  the  same  remains 
unpaid. 

In  October,  1873,  the  plaintiff  brought  an  action 
against  both  the  companies  to  reach  the  property  of 
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the  Craftsman's  Oompany,  and  for  other  relief,  which 
resulted  in  a  dismissal  of  his  complaint  upon  the  merits, 
and  judgment  in  favor  of  the  defendants. 

The  plaint! if  then  commenced  the  present  suit,  claim- 
ing that  the  defendants  were  liable  by  reason  of  their 
contract  with  the  Craftsman's  Company.  The  defend- 
ants by  answer,in8isted,that  no  such  liability  arose  from 
the  contract,  and  that  in  the  action  last  above  referred 
to,  the  same  subject-matter  was  involved  as  in  this 
action,  and  that  they  recovered  judgment  therein. 

The  referee  found  that  the  plaintiff  was  entitled  to 
the  amount  paid  for  premiuns,  with  interest 

Samtt£l  A.  Noyes^  attorney,  and  of  counsel  for 
appellant,  urged  :  I.  The  plaintiffs'  action  in  bringing 
his  suit  against  the  Craftsmen's  Life  Assurance  Oom- 
pany, is  clearly  in  disaffirmance  of  his  policy  or  con- 
tract of  insurance  with  that  company.  On  the  other 
hand,  if  the  plaintiff  had  brought  an  action  in  affirm- 
ance of  his  policy,  its  validity,  and  his  rights 
thereunder,  the  action  would  have  been  for  the  issue 
to  him  of  a  paid-up  policy  for  as  many  tenths  of  one 
thousand  dollars  as  he  had  paid  years'  premium  s ;  or 
in  default  thereof,  for  the  then  cash  value  of  such  a 
paid-up  policy,  under  the  following  clause  in  his 
policy:  **And  the  said  company  do  hereby  further 
promise  and  agree,  that  if,  after  premiums  upon  this 
policy  for  not  less  than  two  complete  years  of  assur- 
ance, have  been  duly  received  by  this  company,  this 
policy  should  cease  in  consequence  of  defaiQt  in  pay- 
ment of  a  subsequent  premium,  this  company  will,  on 
due  surrender  of  this  policy  and  of  the  profits  thereon, 
issue  in  lieu  thereof,  provided  such  surrender  be  made 
within  three  months  of  the  date  of  such  default, 
another  policy,  payable  as  herein  provided,  on  which 
no  further  premium  shall  be  required,  for  as  many 
tenth  parts  of  the  original  amount  hereby  assured  as 
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there  shall    have    been  complete  annnal    premiums 
paid." 

II.  The  defendants,  The  Hope  Mntaal  Life  Insurance 
Company,  is  in  no  way  obligated  or  bound  to  the 
general  creditors  of  the  Craftsmen*  s  Life  Assurance 
Company,  but  only  to  policy  holders,  under  a  state  of 
facts  which  bring  them  strictly  under  the  agreement. 
The  plaintiff,  at  best,  is  nothing  more  than  a  general 
creditor  of  the  Craftsmen's  Life  Assurance  Company. 

III.  The  assertion  of  the  plaintifl's  coansel,  that 
one  of  the  clauses  of  the  defendants'  agreement  of 
May  25,  1872,  was  intended  for  those  policy  holders 
who  would  not  accept  the  re-insurance,  provided  for 
them  in  the  defendants'  company  in  place  of  the  Crafts- 
men's Company,  is  without  foundation,  and  is  incor- 
rect. Our  answer  to  this  assumption  is  two-fold : 
First — ^The  plaintiff  is  in  no  situation  to  take  advan- 
tage of  this  position  (the  correctness  of  which  we  deny), 
for  he  has  repudiated  any  relation  of  a  policy  holder 
to  the  Craftsmen's  Company.  Second. — All  that  the 
plaintiff  could  get  from  the  Craftsmen's  Company,  in 
case  he  declined  to  continue  to  pay  his  premiums,  was 
a  paid-ap  policy  for  as  many  tenths  of  one  thousand 
dollars  as  he  had  paid  annual  premiums,  provided  he 
surrendered  his  policy,  and  made  a  demand  therefor 
within  three  months  ^om  such  default.  As  the  fact  is, 
he  made  no  such  demand,  and  his  policy  lapsed,  be- 
came void,  and  of  no  effect.  The  defendants  received 
BO  much  money  from  the  Craftsmen's  Life  Assurance 
Company  for  the  re-insurance  of  its  risks  (if  the  policy 
holders  chose  to  accept  the  provision  thus  made  for 
them),  and  for  assuming  its  liabilities  to  policy  holders, 
which  arose  by  force  of  any  agreement,  covenant,  or 
promise  contained  in  said  policy.  Such  is  the  full 
extent  of  the  defendants'  agreement,  which  can  not  be 
extended  beyond  its  legitimate  construction  to  suit 
the  plaintiff' s  fancied  claim  in  this  action.   Provided  the 
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Craftsmen's  Life  Assurance  Company  refused  to  carry 
out  their  part  of  the  contract,  all  that  the  plaintiff 
could  recover  from  the  Craftsmen's  Life  Assurance 
Company,  in  any  event,  had  he  brought  his  action  for 
damages,  would  be  the  net  reserve  value  of  his  policy, 
or  what  it  would  cost  to  place  him  in  statu  quo  in 
another  responsible  life  insurance  company.  This  the 
plaintiff  does  not  claim,  nor  can  such  a  claim  be  con- 
sidered in  this  action. 

IV.  The  fact  that  the  defendants  received  a  gross 
sum  for  the  re-insurance  of  the  Craftsmen's  Life 
Assurance  Company's  policies,  places  it  under  no 
obligation  to  assume  or  pay  such  a  claim  as  the  plain- 
tiff makes  in  this  action.  The  question  is  not  what  the 
defendants  have  received,  but  what  they  have  promised 
agreed  to  do. 

V.  A  gross  sum  was  received  by  the  defendants 
from  the  Craftsmen's  Company  for  the  re-insurance  of 
its  policies,  and  for  assuming  the  risk  of  all  the  policy 
holders  of  said  company,  demanding  such  substitution 
of  their  policies.  Even  conceding  (which  we  deny) 
that  such  consideration  is  an  apportionable  one,  it  can 
not  be  said  that  the  defendants  have  received  the  sum  at 
which  plaintiff's  policy  was  rated  in  the  schedule 
without  giving  any  consideration  therefor.  The  de- 
fendant in  relation  to  the  Craftsmen's  policy  hold- 
ers, has  assumed  the  risk  of  their  calling  for  its  i)oli- 
cies. 

VI.  The  former  action  between  these  parties  in  this 
court  is  res  adjucUcata.  Although  it  was  an  equity 
action,  the  plaintiff  could  there  claim  and  prove  (if 
he  was  able)  the  same  relief  that  he  claims  here. 
It  matters  not  whether  an  action  is  legal  or  equit- 
able, a  party  is  entitled  to  such  relief  as  the  facts 
proved,  or  such  as  he  might  prove,  warrant — ^be  that 
relief  legal  or  equitable  (Armitage  v.  Pulver,  37  N.  Y. 
494). 
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D.  3.  HiddUy  attorney,  and  of  couDsel  for  respon- 
dent, urged  : — L  The  agreement  of  May  25,  1872, 
went  into  operation  on  that  day  ;  is  good  and  valid  ; 
and  policy  holders  may  enforce  it  (Glen  et  al  t>.  Hope 
Mntual  life  Ins.  Co.,  66  N.  T.  379).  The  only  ques- 
tion that  can  arise  is,  whether  the  plaintiff  comes  with- 
in any  of  its  terms. 

II.  Every  life  i)olicy  has  a  value  even  in  the  life- 
time of  the  assured  (Ainsworth  v.  Backus,  supreme 
court,  general  term,  November,  1875,  and  reported  in 
Register  of  November  15,  1876 ;  also,  Hawkins  t. 
Coutherst,  5  Best  <fe  Smith,  p.  343).  And  by  turning 
over  to  the  defendant  its  assets — especially  its  securi- 
ties on  deposit  with  the  insurance  department  at 
Albany,  and  which  the  law  requires  to  be  made 
as  a  prerequisite  to  carry  on  the  insurance  business 
(see  Statute  part  1,  ch.  18,  title  18,  article  2,  §  68 ;  2 
M.  S.  5th  Ed.),  the  Craftsman's  Company  disabled 
itself  from  carrying  out  its  contract  of  insurance, 
and,  by  actually  going  out  of  business,  and  refusing 
to  carry  its  policies  any  longer,  it  committed  a  breach 
of  contract  with  its  policy  holders,  and  became  liable 
to  pay  the  damage  of  such  breach,  and  the  measure  of 
such  damages  would  naturally  be  the  sum  of  premiums 
paid,  with  the  interest  thereon.  These  liabilities  of  the 
Craftsman's  Company  the  Hope  Company  agreed  to 
pay  by  the  above  provision. 

III.  Plaintiff,  by  his  action  in  the  common  pleas, 
did  not  disaffirm  his  policy.  If  that  action  had  gone 
on  the  hypothesis  of  a  disaffirmance  of  the  contract  of 
insurance,  then  the  plaintiff  could  only  have  recovered 
from  the  Craftsman's  Company,  as  money  had  and 
received,  so  much  of  his  premiums  as  had  not  then  been 
consumed  by  carrying  the  risk  on  his  life — to  wit, 
two  hundred  and  forty-nine  dollars  and  fifty  cents,  the 
value  of  his  policy — for  the  contract  being  at  an  end  by 
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mutual  consent,  only  that  amount  would  have  been  in 
the  hands  of  the  company  belonging  to  him. 

IV.  Even  if  the  action  in  the  common  pleas  had 
been  a  dlsaflSrmance  of  the  contract,  the  recovery  in 
that  court  would  be  a  liability  against  the  Craftsmen's 
Company  arising  by  force  of  plaintiffs  policy  ;  for  the 
policy  would  be  the  basis  of  the  action. 

V.  It  is  plaiu  that  the  agreement  in  question  merely 
substitutes  the  Hope  Company  in  the  place  of  the 
Craftsman's  Company,  and  obliges  the  former  to  do 
what  the  latter  should  have  done,  and  as  the  latter,  on 
breach  of  contract,  was  bound  to  pay  the  plaintiff  his 
damages,  assessed  by  the  common  pleas,  the  former  as 
the  substitute,  is  also  bound  to  pay  them 

By  the  Coubt. — Curtis,  J. — The  liability  of  the 
defeudauts  depends  upon  the  effect  of  the  agreement 
entered  into  by  the  defendants  with  the  Craftsmen's 
Company,  in  reference  to  reinsuring,  and  assuming 
outstanding  risks  and  liabilities.  In  the  case  of  Glen 
against  the  defendants  (56  If.  T.  379)  this  same  agree- 
ment came  before  the  court  of  appeals  for  construc- 
tion. Their  decision  clearly  established  the  right  of  a 
policy  holder  of  the  Craftsmen's  Company  to  recover 
for  any  liability  the  defendants  assumed  as  to  such 
policy  holder,  IJiough  he  was  not  a  party  to  such  agree- 
ment. 

The  Craftsmen's  Company  violated  its  agreement 
with  the  plaintiff  by  transferring  its  assets  to  the 
defendants,  and  by  incapacitating  itself  to  continue  its 
business,  and  refusing  to  fulfill  its  contract  of  insur- 
ance. If  the  defendants  assumed  any  liability  of  that 
company  to  the  plaintiff,  such  assumption  was  not 
prejudiced  by  the  fruitless  efforts  and  suits  of  the 
plaintiff  to  get  back  the  premiums  he  had  paid,  and 
for  which  it  does  not  appear  that  he  ever  received  any 
valuable  consideration  from  the  derelict  company.    If 
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the  plaintiff  chose  primarily  to  exhaust  any  remedy  he 
might  have  by  a  judgment  and  execution  against  the 
Craftsmen's  Company,  and  by  another  suit  in  the 
nature  of  a  creditor's  bill  to  reach  its  assets,  and  to 
which  the  defendants  were  a  party,  it  may  have  added 
to  his  losses,  but  it  does  not  show  that  he  has  waived 
his  ultimate  recourse  against  the  defendants,  if  he  has 
any,  or  that  his  claim  has  been  passed  upon  already 
adversely,  and  is  now  res  adjudicata. 

The  question  to  be  here  passed  upon  is  narrowed  to 
the  inquiry  whether  the  agreement  of  the  defendants 
with  the  Craftsmen's  Company  is  broad  enough  to  em- 
brace the  plaintiff's  demand.  It  is  clear  that  the 
plaintiff  is  now  remediless  as  one  of  that  class  of  policy 
holders  to  whom,  upon  the  surrender  of  their  policies 
in  the  latter  company,  the  defendants  agreed  to  issue 
new  policies  of  their  own.  If  the  plaintiff  can  now 
recover  at  all,  it  is  under  that  provision  of  the  agree- 
ment, where  the  defendants  agree  to  pay  the  policy- 
holders all  such  sums  as  the  Craftsmen's  Company 
might  by  force  of  such  policies  become  liable  'to 
pay. 

The  words  "by  force"  as  used  in  that  context,  are 
synonymous  with  the  words  "by  reason  of"  or  "in 
consequence  of."  Such  was  apparently  the  intention 
of  the  parties,  and  viewed  in  the  light  of  the  attending 
acts  and  circumstances,  should  justly  be  presumed  to 
have  been  so  used.  The  evidence  in  the  case  confirms 
this  view  of  the  meaning  of  the  words. 

The  plaintiff's  claim  upon  the  Craftsmen's  Company 
was  purely  in  consequence  of  this  policy ;  it  arose 
from  the  obligations,  express  and  implied,  of  that,  and 
did  not  accrue  to  him  as  a  general  creditor,  and  his 
seeking  to  recover  from  them  the  premiums  he  had 
paid  when  they  violated  their  agreement  to  keep  him 
insured,  was  not  a  di^jaffirmance  of  the  policy.  The 
violation  of  its  terras  in  this  respect,  formed,  as  the 
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referee  properly  fouDcL,  one  of  the  very  liabilities  re- 
ferred to  and  embraced  in  the  agreement,  and  which 
the  defendants  by  its  terms  assumed. 

The  judgment  appealed  from  should  be  affirmed 
with  C08t& 

MoKBiiL,  Ch.  J.,  concurred. 


THE  MAYOR,  ALDERMEN,  AND  COMMONALTY 
OF  THE  CITY  OF  NEW  YORK,  Plait^tiff 
AND  Respondent,  t).  THE  NEW  YORK  AND 
STATEN  ISLAND  FERRY  COMPANY,  AND 
THE  NORTH  SHORE  STATEN  ISLAND 
FERRY  COMPANY,  Defendant  and  Appel- 
lant. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 
ex  rel.  THE  MAYOR,  ALDERMEN  AND 
COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Respondent,  v.  WILLIAM  H.  PEN- 
DLETON, Appellant. 

L  injunction. 

1.  YlOLATIOir    OF,   HOW  E8TABLIBHBD. 

a.  May  he  hyfacU  and  eireufMtaneeg. 

(t)  The  sale  of  a  boat  used  od  a  ferry  between  certain  points  as 
and  for  a  ferry  boat,  immediately  on  the  rendition  of  a  decis- 
ion directing  an  injunction  against  the  seller  restraining  him 
from  running  a  ferry  between  these  pointa,  and  the  continued 
use  thereafter  of  the  boat  for  the  same  purposes  will,  wth  other 
eireumstanee$,  constitute  a  violation  of  the  injunction* 
2,  Violation  of,  what  conbtitutbs. 
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a.  Substance  must  be  regarded, 
1.  Where  there  is  an  injunction  against  the  ronning  of  a  ferry 
between  certain  places,  and  after  the  injunction  the  point  of 
departure,  at  one  of  the  places  is  changed  from  one  whoff  to 
another^  the  route  in  all  other  respects  continuing  to  be  the 
same,  there  U  a  violation  of  the  injunction,  notwithstanding 
smch  change. 
8.  An  injunction  against  the  use  of  a  toharf  for  any  of  the  pur- 
poses of  a  specified  ferry  on  a  specified  route,  m  violated  by 
laying  the  boat  at  the  wharf  during  the  night  to  take  in  sup- 
plies of  coal  and  water,  to  be  used  on  her  ferry  route  the 
next  day,  and  for  the  accommodation  of  the  boat  during  the 
night. 
n.  CONTEMPT,   PROCEEDINGS  TO  PUNISH  FOB. 

1.   InTBBBOGATOBIKS,    when  KOT  ITBCBSSAItT. 

a.  When  the  proceedings  are  initiated  by  an  order  requiring  the 
party  to  show  cause  why  he  should  not  be  punished  for  contempt, 
interrogatories  are  not  necessary. 
(1)  This  although  the  order  to  show  cause  does  not  specify  in 
what  respect  an  injunction  order  is  claimed  to  have  been 
yiolated,  and  what  punishment  is  desired. 
2.  Injunction  not  served,  violation  of, 
a.  Parties  simply  hearing  that  an  order  for  an  injunction  has  been 
granted,  and  disregarding  it,  can  be  adjudged  guilty  of  con- 
tempt. 
8.  Injunetiony  service  of, 
a.  Service  of  a  certij/ied  copy  of  an  order  of  injunction  granted  by 
the  court,  is  sufficient  in  contempt  proceedings. 

Before  Monbll,  Ch.  J.,  and  Cubtis,  J. 

Bedded  Janwvry  8,  1876. 

Appeal  from  two  orders,  the  former  adjudging  both 
defendants  in  contempt,  and  the  latter  adjudging 
William  H.  Pendleton  in  contempt. 

The  suit  was  commenced  May  21,  1875,  to  restrain 
the  New  York  and  Staten  Island  Ferry  Company  from 
running  a  ferry  from  New  York  city  to  the  eastern 
shore  of  Staten  Island  without  a  franchise  or  license 
from  the  plaintiff,   and   also  to  restrain   the  use  of 
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plaintiff's  wharf  property  at  the  foot  of   Whitehall 
Street  for  any  of  the  purposes  of  such  ferry. 

The  day  the  suit  was  commenced,  a  preliminary  in- 
junction was  granted  restraining  the  use  of  the  wharf 
property  for  such  purpose,  and  an  order  to  show 
cause  was  therewith  granted  why  such  preliminary 
injunction  should  not  be  continued  during  the  pen- 
dency of  the  action.  A  motion  was  also  made  to 
enjoin  the  running  of  the  ferry  by  the  New  York  and 
Staten  Island  Ferry  Company.  On  June  16,  1875, 
the  motions  to  continue  the  injunction,  and  to  restrain 
the  running  of  the  ferry,  were  granted.  The  defend- 
ant's attorney  read  the  opinion  that  morning.  The 
next  morning  it  was  published  in  several  newspapers, 
and  the  formal  order  of  the  court  was  entered  at  half- 
past  ten,  A.  H.,  of  the  same  day,  and  certified  copies 
were  between  two  and  three,  p.  m..  served  on  the  de- 
fendant's attorney,  and  upon  the  pilot  and  engineer 
of  the  steamboat,  D.  R.  Martin,  which  was  used  for 
the  purposes  of  such  ferry ;  and  on  the  morning  of 
June  17,  a  certified  copy  of  the  order  was  served  upon 
Wm.  H.  Pendleton,  the  president  of  the  two  defend- 
ants. 

After  May  20,  1875,  the  point  of  departure  from 
New  York  of  the  ferry  boat,  D.  R.  Martin,  was 
changed  to  another  pier,  but  it  still  continued  to  be 
used  and  advertised  as  a  ferry  boat  upon,  in  other 
respects,  the  same  route  to  and  from  Staten  Island, 
with  the  same  master  and  time-table,  and  it  still  con- 
tinued to  occupy  the  plaintiff's  wharf  property  at  the 
foot  of  Whitehall  Street,  from  nine  o'clock  every 
evening  until  the  next  morning,  to  take  in  supplies  of 
coal  and  water  to  be  used  on  her  ferry  route  the  next 
day,  and  for  the  accommodation  of  the  boat  during 
the  night. 

On  June  16,  at  noon,  a  bill  of  sale  of  the  D.  R. 
Martin  was  executed  by  the  New  York  and  Staten 
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Island  Ferry  Company  to  William  H.  Pendleton,  their 
president.  The  boat  continued  rnnning  as  before,  and 
on  June  19,  a  bill  of  sale  of  her  was  executed  by  Wm. 
B.  Pendleton  to  one  Charles  C.  Birdseye,  and  there- 
upon, on  the  same  day,  an  order  was  granted  for  both 
defendants  and  Wm.  H.  Pendleton  to  show  cause  why 
they  should  not  be  punished  for  contempt  of  court. 

The  motions  were  granted  that  they  be  punished 
for  contempt,  and  from  the  orders  entered  to  that 
effect,  the  defendants  and  Pendleton  appeal. 

Sidney  H.  Harris^  of  counsel  for  appellant,  sub- 
mitted an  elaborate  brief,  in  which  he  urged :  I.  The 
injunction  order  must  be  limited  to  the  grounds  stated 
in  the  complaint  and  the  prayer  for  relief,  and  the  de- 
fendants were  not  bound  by  the  order  further  than  it 
was  warranted  by  the  complaint  (Freeman  v.  Dunning, 
4  £!dw.  ch.  698). 

II.  If  an  injunction  is  capable  of  two  constructions, 
proceedings  for  contempt  will  not  be  entertained, 
where  a  party  has  adopted  a  construction  of  the  order, 
which  is  afterwards  claimed  to  be  erroneous  (Weeks  v. 
Smith,  3  Abb.  211).    . 

III.  An  injunction  should  be  so  explicit  upon  its 
face  as  to  apprise  the  party  what  he  is  restrained  from 
doing  without  resorting  to  the  bill  (Sullivan  v.  Judah, 
4  Paige,  444 ;  Moat  v.  Holbein,  2  £Jd.  Ch.  188). 

IV.  These  proceedings  are  based  entirely  upon  in- 
formation and  belief.  No  sources  of  information  are 
stated,  and  therefore  there  was  before  the  court  no  legal 
proof  of  any  violation  X)f  the  order  of  June  16  or  May 
21,  and  the  court  had  no  jurisdiction  to  make  the  order 
therein  (Parkhurst  o.  Kinsman,  2  Blotch.  78  ;  Magen- 
nis  V.  Parkhurst,  3  Cfreen  Ch.  B.  433). 

V.  If  Mr.  Birdseye  uses  the  boat  for  any  unlawful 
purpose,  the  court  is  open  to  any  party  having  the 
right  to  complain  against  him,  to  use  its  process  for  the 


^ 


304       MAYOR,  &c.  OF  N.  Y.  v.  N.  Y.  &  S.  I.  FERRY  CO. 

Appellant's  Points. 

purpose  of  enjoiDing  such  use;  but  Mr.  Birdseye  is 
entitled  to  be  heard  upon  any  such  application,  and 
his  right  to  use  his  own  property  can  not  be  aflfected 
by  proceedings  in  a  controversy  to  which  he  is  not  a 
party  (People  v.  Albany  R.  R.  Co.,  12  Abb.  171,  175, 
176). 

VI.  There  is  nothing  in  the  idea  of  constructive 
notice,  as  claimed  by  the  plaintiffs.  Nor  is  the  knowl- 
edge  of  Mr.  Harris  of  the  decision  of  June  16,  any  evi- 
dence that  Mr.  Pendleton  had  such  knowledge,  as  Mr. 
Harris  testifies  that  he  did  not  see  or  inform  Mr.  Pen- 
dleton until  late  in  the  day  of  June  16.  Knowledge  of 
the  attorney  is  not  knowledge  of  his  client  of  a  decis- 
ion of  court.  InHilliker  v.  Hathorne  (5  Bosw.  710) 
it  was  held  that  it  was  not  enough  that  defendant  had 
heard  in  a  general  way  that  the  case  had  been  decided, 
but  that  he  must  have  known  the  particulars.  To  the 
same  effect  is  Elliot  v.  Osborne  (1  Cala.  396).'  The  rule 
in  certain  classes  of  cases  that  notice  to  the  attorney  is 
notice  to  the  client,  is  limited  to  the  ordinary  and  regu- 
lar proceedings  in  the  suit ;  an  injunction  order  is  not 
within  the  rule,  and  no  case  can  be  found  holding  that 
proceedings  for  willful  contempt  can  be  based  on 
knowledge  of  the  attorney  not  communicated  to  the 
client.  On  the  contrary,  the  rule  is,  that  knowledge  of 
facts  will  not  be  imputed  which  relate  to  the  motives 
or  intentions  of  the  principal  (10  House  of  Lords  H. 
114 ;  Ramsdell  v.  Craighill,  9  Ohio,  197).  And  the 
idea  of  notice  from  the  publication  of  the  decision  in 
the  city  newspapers  is  decided  adversely  to  plaintiffs 
in  Morrisson  v.  Universal  Marine  Ins.  Co.,  L.  R.  (8 
JSxch,  40);  8.  C.  (4  JSng.  R,,  MoaVs  Ed.  433). 

VII.  We  deny  that  the  sale,  if  sufficient  to  transfer 
the  legal  title  of  the  boat,  could  be  an  evasion  of  the 
injunction  (12  Abb.  171).  An  act  is  not  an  evasion  of 
an  injunction  which  is  strictly  lawful,  and  against  the 
d  ing  of  which  there  is  no  restraint,  even  if  the  effect 
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should  be  that  the  injunction  becanae  inoperative.  The 
law  does  not  permit,  by  such  indirection,  to  restrain 
parties,  or  bring  them  into  contempt  (12  Abh.  176). 
Before  it  can  be  claimed  that  Mr.  Pendleton  or  the  de- 
fendants have  willfully  violated  the  order  of  Jnne  16, 
it  must  appear  that  Mr.  Pendleton  knew  that  a  sale  of 
the  boat  could  not  lawfully  be  made  without  evading 
the  inj  unction.  There  is  no  proof  of  this,  and  an  ex- 
amination of  the  terms  of  the  order  would  not  give  such 
information,  and  the  want  of  it  is  fatal  to  these  pro- 
ceedings (People  V,  Compton,  1  Du^^  533). 

VIII.  Mr.  Pendleton  acted  under  the  advice  of 
counsel^  and  it  is  erroneous  to  grant  an  order,  as  for 
willful  contempt,  where  the  party  has  strictly  followed 
the  advice  of  his  counsel  (Hawley  v.  Bennett,  4  Paige^ 
163;  Ramsey  t).  Erie  R.  R.  Co.,  46  N.  T.  637;  Bill- 
ings V.  Carver,  54  Barb.  40 ;  Erie  R.  R.  Co.  v.  Ramsey, 
3  Lansing^  178).  No  intention  to  violate  an  order  of 
court  can  be  inferred  from  the  doing  of  a  lawful  act 
(12  Abb.  171,  175,  176,  per  Judge  Hogeboom). 

IX.  The  injunction  order  of  May  21  was  not  vio- 
lated by  the  fact  that  the  D.  R.  Martin  took  in  a  sup- 
ply of  coal  and  water  at  Pier  1.  The  affidavit  on  the 
part  of  the  defendants  shows  that  the  D.  R.  Martin 
obtained  a  permit  from  the  Croton  Department  to  take 
in  a  supply  of  water,  which  was  to  be  delivered  at  that 
pier,  and  that,  prior  to  the  institution  of  this  suit,  a 
contract  had  been  made  for  the  delivery  of  coal  to  the 
D.  R.  Martin,  which,  by  its  terms,  was  to  be  delivered 
at  that  pier,  and  not  elsewhere.  It  will  be  seen,  there- 
fore, that  the  D.  R.  Martin  was  necessarily  obliged  to 
resort  to  this  pier,  for  the  purpose  of  obtaining  water 
and  coal.  No  ferry  was  operated  from  Pier  No.  1, 
after  the  preliminary  injunction;  no  passengers  or  freight 
were  transported  from  that  pier.  The  D.  R.  Martin 
was,  in  fact,  running  from  another  pier,  namely  Pier 

No.  8.    We  submit,  therefore,  that  the  use  of  Pier 
vni.— ao 
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No.  1,  for  coal  and  water,  is  no  violation  of  the  injunc- 
tion. 

X.  Interrogatories  should  have  been  filed  by  the 
plaintiffs  before  any  final  adjudication  upon  the  alleged 
contempt  (3  B.  S.  536 ;  1st  ed.  851-610).  Where  the 
proceedings  are  by  order  to  show  cause,  interroga- 
tories must  be  filed  (1  Orary^B  Spec.  Pro.  159  ;  3  H.  8. 
626,  1st  ed.  ;  Albany  City  Bank  v.  Schermerhorn,  9 
PaigCy  375  ;  McCredie  v.  Senior,  4  Id.  378 ;  Pitt  v. 
Davison,  37  Barb.  98 ;  McCredie  v.  Senior,  supra). 
This  was  the  practice  at  common  law  (Pitt  ^).  David- 
son, swprai). 

XI.  The  order  to  show  cause  in  this  proceeding 
does  not  show  in  what  respect  the  injunction  has  been 
violated.  This  makes  it  a  necessity  that  interrog- 
atories be  filed  (Magennis  ib.  Parkhurst,  3  Oreen,  Ch. 
433).  And  the  only  way  that  the  defects  of  the  order 
to  show  cause  can  be  remedied,  is  by  the  filing  of  the 
interrogatories.  Nor  does  the  order  to  show  cause 
state  the  nature  of  the  offense,  whether  criminal  or 
otherwise,  nor  state  what  punishment  is  asked.  The 
English  practice  requires  this  (2  DaniellSy  Oh.  P.  2). 

XII.  We  claim  that  the  plaintiffs  have  not  been  tech- 
nically regular,  because  there  never  has  been  any  such 
service  of  the  last  injunction  order  in  this  case  as  would 
justify  the  proceedings  by  way  of  attachment.  The 
affidavits  show  that  the  original  injunction  order  never 
was  exhibited,  and  that  only  a  copy  was  served,  and 
such  service  has  repeatedly  been  held  to  be  insufficient 
(Coddington  v.  Webb,  4  Sandford — with  which  opinion 
all  judges  of  this  court  concur ;  Watson  v.  Fuller,  9 
How.  Pr.  426 ;  Becker  t.  Hager,  8  Id.  68  ;  see  also 
section  302  of  the  Code,  which  requires  the  defendant 
to  be  duly  served). 

XTTI.  If  there  has  been  any  breach  of  the  injunc- 
tion or  any  contempt,  it  has  been  waived  (Anon,  15 
Yes.  174 ;  1  Daniell  Ch.  Pr.  509). 
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Wm.  C.  Whitney^  corporation  counsel,  and  Henry 
E.  Barnes  and  Julian  T.  Davies,  of  counsel  for  re- 
spondents, submitted  an  equally  elaborate  brief,  in 
which  they  urged :  I.  The  injunction  is  not  broader 
than  the  complaint.  The  complaint  clearly  seeks  two 
things.  1.  To  stop  the  running  of  an  unlawful  ferry. 
2.  To  restrain  the  use  of  the  plaintiffs  own  wharf 
property  for  the  purposes  of  such  unlawful  ferry. 
Even  if  the  injunction  was  broader  than  the  bill,  it  mnst 
be  obeyed  (Richard  v.  West,  QreemSs  Cfhan,  Bep. 
456 ;  Peck  v.  Yorks,  32  How.  Pr.  408). 

II.  The  property  was  used  almost  half  the  day  as  a 
store  house  at  which  to  refurnish,  relit,  and  preserve  the 
boat  for  the  succeeding  day's  unlawful  business.  This 
was  certainly  using  it  in  violation  of  the  order  forbidding 
its  use  ''in  any  manner  in  the  furtherance  and  assist- 
ance" of  that  ferry  (See  High  on  Injunctions^  sec. 
866).  Besides  being  thus  used  to  enable  the  boat  to 
violate  the  plaintiflfs'  ferry  rights,  by  its  being  used  to 
the  extent  stated  for  an  unlawful  purpose,  the  plain- 
tiffs were  exposed  to  claims  for  loss  or  damage  (See 
Chap.  683,  Laws  of  1873,  p.  895). 

III.  An  injunction  directed  to  a  corporation  is 
binding  on  all  who  are  authorized  to  act  for  it,  although 
directed  to  a  corporation  by  its  corporate  name  (Peo- 
ple ex  rel.  Davis  v.  Sturtevant,  9  N.  Y.  263 ;  People  Z). 
Albany  &  N.  Y.  R.  R.  Co.,  12  All.  171  ;  Wellesley  t). 
Mornington,  11  Beavan^  181).  Though  a  person  be  not 
a  party  by  name,  yet,  under  the  name  of  "officers  and 
members,"  any  such  who,  knowing  of  the  existence  of 
an  injunction  against  a  party,  its  "officers  and  mem- 
bers "  violate  it,  are  guilty  of  contempt  (Rorke  v.  Rus- 
sel,  2  Lansing^  242).  A  party  agreed  not  to  carry  on  a 
certain  business  within  certain  limits ;  held^  that  he  was 
bound  not  to  carry  it  on  as  agent  for  another  person, 
when  himself  enjoined  from  carrying  on  the  bnsiness 
(Ewing  V.  Johnson,  '64:  How.  202).  Held^  that  defendant, 
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who  had  permitted  another  person  to  erect  a  fence  on 
defendant's  land,  which  defendant  was  enjoined  from 
erecting,  was  guilty  of  a  contempt,  because  he  had  the 
power  to  prevent  the  fence  being  erected  (Wheeler  ». 
Gilsey,  36  Id.  139).  As  to  oflBcer  or  agent  being  bound 
by  an  injunction  against  his  principal  or  employer 
(see  cases  cited).  The  president  of  the  City  Bank  of 
Buffalo  was  adjudged  guilty  of  contempt  when,  by 
concealing  from  other  officers  of  the  bank  the  service 
of  an  injunction,  the  effect  of  the  order  was  lost  as 
they  proceeded  to  do  the  acts  enjoined  (Bank  Com- 
missioners V.  City  Bank  of  Buffalo,  cited  in  1  Barb. 
Chan.  JR.  636). 

IV.  The  injunction  becomes  operative  from  the 
time  of  the  order  for  it,  not  from  its  date,  or  from 
the  time  of  its  being  drawn  up  {High  on  Injunc- 
tions^ sec.  852,  also  sees.  853  and  854 ;  Osborn  o. 
Tannent,  14  Vesey^  136 ;  Money  «.  Jordan,  13  Bea- 
vaUy  229 ;  St.  John's  College  v.  Carter,  4  Mylne^ 
(fee,  497;  Blood  t?.  Martin,  21  Geo.  127;  Wood- 
ward  «.  Earl  of  Lincoln,  3  Swanston^  626).  Parties 
hearing  of  an  order  for  an  injunction  being  granted, 
and  disregarding  it,  can  be  adjudged  guilty  of  con- 
tempt (Hull  V.  Thomas,  3  Edwds.  Ch.  236).  Serv- 
ice on  a  solicitor  is  good  and  sufficient  to  bring  party 
into  contempt,  and  sustain  commitment  (People  ecr  re^. 
Morrison  v.  Brower,  4  Paige^  405).  Where  defendant 
has  knowledge  that  an  order  has  been  issued,  he  will 
be  liable  for  contempt  if  he  disobey  it  (Livingston  v. 
Smith,  23  Row.  \ ;  Ewing  v.  Johnson,  34  Id.  202 ; 
Matter  of  Peeny,  4  Bank.  Reg.  70  or  223). 

V.  The  entire  circumstances  of  this  case  made  it 
apparent  that  there  was  a  violation,  and  that  it  was 
carefully  planned,  and  was  willful,  and  therefore  crim- 
inal (People  V.  Compton,  1  Duer^  512). 

VI.  The  business  transacted  between  Staten  Island 
and  New  York  lias  been,  and  is  to  be,  regarded  as  a 
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ferrying  business  (Matter  of  Sylph,  4  Blatch.  24;  Con- 
way, ei.  al.  ©.Taylor's  Executor,  1  BldcJc^  J7.  8.  Sup. 
Ct.  603 ;  The  Elizabethport  and  N.  Y.  Perry  Company 
V.  The  United  States,  6  Blotch.  O.  C,  198). 

VIT.  A  United  States  coasting  license  gives  no  au- 
thority to  operate  a  ferry,  and  does  not  override  state 
laws  in  regard  to  ferries  (Gibbons  v.  Ogden,  9  TTAeo- 
ion^  203 ;  Conway  v.  Taylor's  Executor,  1  Blacky  U. 
S.  Sup.  Ct.  603;  Fanning  v.  Gregoire,  9  How,  {U.  8.) 
634 ;  The  Elizabethport  and  New  York  Perry  Co.  d. 
United  States,  6  Blatch.  C.  0.  198).  Our  own 
state  courts  have  upheld  this  view  (Steamboat  Co.  v. 
Livingston,  3  Cow.  754). 

VIII.  The  opinion  of  Judge  Speie  evidently  char- 
acterizes the  conduct  of  defendants  and  of  Pendleton 
as  a  "  willful  disregard  "  of  the  injunction  order.  It 
is  therefore  punishable  as  a  ''criminal  contempt" 
(See  page  288,  2d  vol.  JSdm.  Stat.  sec.  10,  sub.  3  ;  also 
page  653,  sec.  1,  sub.  3).  When  an  order  to  show 
cause  is  granted  upon  aflSdavits,  further  proceeding 
by  interrogatories  is  not  necessary.  The  court  can 
order  punishment  directly  upon  the  affidavits  (Yates  v. 
Lansing,  9  Johns.  419  ;  King  v.  Vaughan,  Doug.  516 ; 
4  BlJc.  Com.  287 ;  Watson  r).  Pitzsimmons,  5  Duer, 
629;  Taylor  v.  Baldwin,  14  Ahh.  Pr.  166;  Pitt  «. 
Davison,  37  N.  Y.  235;  Peoples.  Campbell,  40 
Id.  133,  137;  Brush  «.  Lee,  1  Ahl).  Ct.  of  Ap. 
Dec.  238).  In  fact,  interrogatories  were  not  necessary, 
as  every  fact  alleged  as  misconduct  was  admitted,  ex- 
cept knowledge  by  Pendleton  of  the  decision  of  June 
15,  and  on  interrogatories  nothing  but  this  denial 
would  have  been  elicited  from  bim.  The  only  other 
denials  were  of  intentions,  and  as  to  this,  the  court 
need  not  take  proof  unless  it  desires  it  (Lathrop  v. 
Clapp,  40  N.  T.  335,  338 ;  Batterman  v.  Pinn,  Id.  340). 
For  a  full  discussion  of  practice,  of  right  to  punish, 
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amount  of  paniehment  and  allowance,  costs  and  counsel 
fees,  see  People  v.  Compton  (1  Dtier^  512). 

IX.  In  proceedings  against  parties,  the  papers 
should  be  entitled  in  the  action  (Brown  v.  Andrews,  1 
Barb.  227;  The  People,  ex  reL  Young  v.  Craft,  7 
Paigej  325 ;  Stafford  v.  Brown,  4  Id.  360).  In  pro- 
ceedings against  persons,  not  parties  by  name,  the 
papers  should  be  entitled  in  the  action  down  to  the 
order,  declaring  them  in  contempt — that  order  and  all 
subsequent  papers  should  be  in  the  name  of  the  people 
on  the  relation  of  the  person  prosecuting  (Stafford  z. 
Brown,  4  Paige^  362 ;  Polger  v.  Hoogland,  6  JoTms. 
236  ;  People  t>.  Ferris,  9  Id.  160), 

By  the  Court. —Curtis,  J. — ^The  plaintiffs  insist 
that  the  use  made  of  the  property  by  the  New  York 
and  Staten  Island  Perry  Company,  after  May  21,  was 
a  violation  of  the  terms  of  the  order  of  that  date,  and 
that  the  North  Shore  Staten  Island  Perry  Company 
and  its  officers  also  violated  such  order  in  permitting 
such  use.  They  further  insist,  that  the  transfer  of  the 
boat  ^^  D.B.  Martin,"  was  made  at  such  a  time  and  under 
such  circumstances  as  to  show  that  it  was  not  a  regular 
business  transfer,  made  for  the  sole  purpose  of  dispos- 
ing of  all  interest  in,  or  connection  with,  the  boat  and 
its  future  use,  but  that  it  was  so  planned  and  consum- 
mated that,  though  the  nominal  title  passed,  the  sub- 
stantial right  of  property  and  control  of  the  boat 
remained  with  those  who  previously  had  it,  thus 
furnishing  them  with  means  for  deceiving  the  court, 
and  with  a  cover  under  which  to  defy  its  orders,  and 
to  continue  a  violation  of  law,  and  of  the  plaintiff's 
rights. 

The  appellants  claim,  that  their  use  of  the  plain- 
tiff's wharf  at  the  foot  of  Whitehall  Street  was  not  a  vio- 
lation of  the  order  of  May  21,  and  that  the  sale  of  the 
ferry  boat,  by  the  New  York  and  Staten  Island  Ferry 


MAYOR,  &c.  OF  N.  Y.  v.  N.  Y.  A  8.  I.  FERRY  CO.    311 

■  111  -    »■      -^  ■  ■^—  I  I  lll».i-»...yi^.»  ■■■■■  ■  — ^^^1^^— ^1^ 

Opioion  of  the  Oonrt,  by  Cttbtib,  J. 

Companyj  to  its  president,  Pendleton,  June  16,  was 
witboat  notice  of  the  decision,  and  was  in  good  faitli 
and  for  value,  and  that  his  sale  to  Birdseye  on  June 
19,  was  also  for  value,  "and  was  made  to  avoid  even 
the  appearance  of  a  violation  of  the  injunction  by  the 
New  York  and  Staten  Island  Ferry  Company. 

The  appellants  further  claim,  that  after  Wm.  H. 
Pendleton  became  the  owner  of  the  boat  in  his  individ- 
ual capacity  he  was  not  restrained  by  the  injunction, 
and  that  he  had  the  right  to  use  it  as  he  did  after  June 
]  6,  to  run  a  ferry  from  New  York  to  Staten  Island, 
and  that  Birdseye  or  any  other  person  who  succeeded 
him  as  owner,  succeeded  to  the  same  rights. 

The  claim  of  the  appellants,  that  the  sale  of  the  ferry 
boat  was  without  knowledge  of  the  decision,  and  was  in 
good  faith,  and  with  no  intent  that  she  should  be  run  in 
violation  of  the  injunction,  meets  with  some  difficul- 
ties. It  is  not  a  conclusive  circumstance,  but  It  is  a 
remarkable  coincidence,  that  the  sale  of  the  boat  to  Mr. 
Pendleton  should  have  been  made  on  June  16,  the  very 
day  the  injunction  order  was  entered,  and  it  is  extraor- 
dinary that  neither  the  defendants  nor  Mr.  Pendleton 
had  heard  or  read  of  this  decision,  which  had  been 
already  spread  before  the  public  generally  by  the 
press,'  and  which  in  so  important  a  manner  affected 
their  business,  and  which  their  attorney  had  read  the 
previous  morning. 

It  is  but  reasonable  to  suppose  the  attorney  would 
have  notified  his  clients  at  once  of  this  decision,  and  it 
is  strongly  and  repeatedly  urged  in  the  appellants' 
points,  that  he  testifies,  that  '*he  did  not  see  or  inform 
Mr.  Pendleton''  of  it  until  about  3  p.m.  of  June  16,  and 
after  the  sale  of  the  boat.  The  affidavit  of  the  attorney 
does  not  sustain  this  view  of  it,  and  while  it  omits  to 
state  whether  or  not  he  notified  Mr.  Pendleton  of  this 
decision  on  the  previous  day,  it  uses  this  language, 
"  It  is  true  deponent  read  the  opinion  of  Justice  Van 
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VoRST,  the  forenoon  of  June  15,  but  deponent  did 
not  see  Mr.  Pendleton  until  the  afternoon  of  June  16, 
about  3  P.M.  as  nearly  as  deponent  recollects.  That 
Wm.  H.  Pendleton  resides  at  Staten  Island ;  that  de- 
ponent spoke  to  Mr.  Pendleton  about  said  decision, 
when  he  called  to  see  deponent  on  the  afternoon  of 
June  16,  for  the  first  time."  If  he  could  have  corrob- 
orated Mr.  Pendleton's  statement  by  saying  that  he 
omitted  to  notify  him  previously  to  this  interview  he 
could  have  so  stated,  as  it  is  of  comparatively  little 
importance  when  he  first  ''  spoke  "  to  him  about  it. 

Again  there  is  an  additional  circumstance  not  cal- 
culated to  inspire  confidence  in  the  good  faith  of  the 
sales  of  the  boat.  They  are  made  for  the  apparent 
consideration  of  one  dollar,  but  it  is  claimed  by  Mr. 
Pendleton  that  as  a  consideration  he  further  assumed 
an  indebtedness  of  the  company  amounting  to  fifty 
thousand  dollars  and  upwards,  incurred  by  the  com- 
pany in  respect  to  the  boat,  and  that  Mr.  Birdseye, 
when  he  bought,  assumed  the  payment  of  the  same 
indebtedness,  and  relieved  Mr.  Pendleton  of  his  respon- 
sibility. It  is  singular  that  in  transactions  of  this  mag- 
nitude, and  in  the  assumption  of  the  payments  of  debts 
of  third  parties,  there  appears  to  have  been  no  instru- 
ments executed  to  give  them  effect  and  validity,  at 
least  none  are  presented  in  the  papers,  nor  is  the  appel- 
lants' statement  strengthened  by  the  omission  by  the 
other  officers  of  the  company  and  by  Mr.  Birdseye,  to 
say  anything  in  corroboration.  These  transfers  of  the 
boat,  do  not  seem  to  have  been  for  an  adequate  consid- 
eration stipulated  between  tlie  sellers  and  the  purcha- 
sers, and  made  in  the  ordinary  and  prudent  transaction 
of  business,  and  when  considered  in  connection  with 
the  continued  running  of  the  boat  for  the  same  ferry 
purposes,  after  the  sale  by  the  company,  and  with  the 
other  difficulties  of  the  appellants  case  previously 
r<^ marked,  confidence  is  not  inspired  in  the  good  faith 
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of  the  sale,    and  the  desire  to   avoid  violating  the 
injunction  claimed  by  the  appellants. 

In  the  plaintiffs  moving  papers  it  is  alleged  that 
Mr.  Pendleton,  the  president  of  the  companies,  has 
publicly  declared  his  intention  of  evading  the  injunc- 
tion and  process  of  this  court,  by  further  transfers  of 
the  said  boat,  and  that  said  Pendleton  in  such  con- 
nection has  made  use  of  the  following  words  :  ^*  If  he 
brings  an  injunction  against  me  as  a  private  individual, 
I  shall  sell  out  to  the  first  purchaser,  and  shall  con- 
tinue to  fight  if  the  boat  has  to  pass  through  the 
hands  of  all  the  people  in  the  city.  In  this  way  I 
think  we  shall  keep  him  very  busy  in  bringing  injunc- 
tions against  us." 

In  answer  to  this,  Mr.  Pendleton,  in  his  aflBdavit,  de- 
nies that  he  has  declared,  as  is  stated  in  the  moving 
affidavits^  bis  intention,  publicly  or  otherwise,  of 
evading  the  injunction  in  this  action,  or  either  of 
them,  or  which  may  be  commenced,  or  that  he  has 
any  such  intention. 

When  the  allegation  and  the  denial  are  placed  in 
juxtaposition,  it  requires  no  comment  to  show  that  there 
is  a  failure  to  make  that  clear,  full,  and  unevasive  de- 
nial of  the  words,  or  words  to  the  effect  of  those  charged. 

Among  the  ancient  grants  from  the  crowji  to  the 
plaintiflfs,  none  was  more  full  and  complete  than  that  of 
the  ferry  franchises,  rights,  and  fees,  from  New  York 
Island  to  points  on  the  shores  round  about.  Hedged  in 
by  constitutional  and  legislative  restrictions,  and  its 
possession  retained  against  contestants,  who  urged  all 
that  research,  learning  and  matchless  ingenuity  could 
accomplish  to  get  possession  of  it,  this  grant  yet  remains 
still  one  of  the  most  valuable  assets  of  the  city,  and 
constitutes  the  only  means  by  which  the  city  collects 
any  compensation  from  thousands  for  the  protection 
of  whose  persons  and  property  she  incurs  heavy  annual 
expenditures. 
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At  the  same  time  at  which  this  appeal  was  argued, 
the  appeal  from  the  order  coatinuing  the  injunction 
was  also  argaed,  and  has,  by  the  concurrence  of  the 
same  judges,  been  affirmed,  thus  establishing  the  right 
of  the  city  to  the  ferry  franchise. 

But  the  present  appeal  does  not  involve  that  ques- 
tion, but  simply  whether  the  appellants  have  violated 
the  injunction  orders  of  the  court  in  using  and  inter- 
fering with  such  right  It  is  apparent  that  if  by  pre- 
tended sales  of  the  ferry  boats  to  persons  who  have  not 
been  or  can  not  be  served  with  process,  and  then  keep- 
ing them  running  on  the  ferry  routes,  the  effect  of  the 
injunctions  can  be  avoided,  that  it  is  simply  a  mode  of 
unlawfully  seizing  upon  and  using  the  public  property. 
Justice  should  be  slow  to  give  effect  to  a  wrong,  and 
when  that  wrong  is  sought  to  be  accomplished  by  such 
a  course  of  proceedings  as  is  here  shown  on  the  appel- 
lants part  there  must  be  some  remedy. 

The  occupation  of  the  plaintiff's  wharf  at  the  foot  of 
Whitehall  Street  after  May  21,  was  a  violation  of  the 
order  of  that  date,  and  it  is  impossible,  after  con- 
sidering the  proofs,  to  come  to  any  other  conclusion 
than  that  the  sale  of  the  ferry  boat  made  June  16  was 
made  after  notice  of  the  decision  granting  the  injunc- 
tion, and  that  it  was  made  in  bad  faith,  and  for  the 
purpose  of  evading  the  injunction  of  June  16,  and  of 
continuing  the  running  of  the  ferry,  and  that  the  further 
sale  of  June  19  was  merely  a  part  of  the  same  scheme. 

These  ingenious  and  plausible  devices  resorted  to 
by  the  appellants,  to  still  retain  and  use  the  plaintiff's 
property  notwithstanding  the  injunction  orders  of  the 
court,  serve  only  as  indications  and  proofs  of  their 
willful  intention  to  violate  ihem.  Public  property,  as 
well  as  private,  is  entitled  to  the  protection  of  the  law, 
and  can  not  be  wantonly  invaded  and  seized,  nor  can 
the  arm  of  the  law  be  made  powerless,  by  a  reckless 
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disobedience  or  fraudulent  evasions  of  the  orders  of 
the  court.  If  the  doctrine  of  the  appellants  was  to 
prevail,  there  would  be  a  speedy  end  of  property. 

But  the  latter  take  the  position  that  under  any  cir- 
cumstances the  plaintiffs  are  not  entitled  to  an  attach- 
ment against  them,  because  the  proceedings  are  irregu- 
lar, as  interrogatories  were  not  filed  before  the  final 
adjudication  upon  the  alleged  contempt.  In  support 
of  this,  the  case  of  Pitt  v.  Davison  (37  Barb.  98)  is 
cited,  and  if  it  had  not  been  called  in  question,  it  would 
have  gone  far  to  establish  the  appellants'  claim.  But 
when  this  case  reached  the  court  of  appeals  (reported  in 
40  JV.  Y.  235),  it  was  reversed,  and  the  court  held  that 
where  the  proceeding  is  by  order  to  show  cause,  as  in 
the  present  case,  no  interrogatories  need  be  filed  to 
enable  the  party  to  purge  himself  of  the  contempt 
alleged.  The  party  charged  has  an  opportunty  to 
make  his  defense  by  affidavits. 

The  objection  that  the  last  injunction  order  was  not 
served  in  sach  a  way  as  would  justify  the  proceedings 
by  attachment  is  without  force,  as  the  papers  show  that 
certified  copies  of  it  were  served  upon  both  the  attorney 
and  Mr.  Pendleton.  Even  parties  simply  hearing  that 
an  order  for  an  injunction  has  been  granted,  and  disre- 
garding it,  can  be  adjudged  guilty  of  contempt  (Hall  v. 
Thomas,  3  JSdw^s.  Chy.  286  ;  People  ex  rel.  Morrison  n. 
Brown,  4  Paige^  405 ;  Osborne  z  Tannent,  14  Yesey^ 
136). 

Neither  is  the  objection,  that  if  there  has  been  any 
breach  of  the  injunction  or  any  contempt,  it  has  been 
waived,  tenable.  The  proofs  fail  to  show  any  waiver, 
and  the  case  cited  by  the  appellants  (Anon.  15  Vesey^ 
174),  is  not  analogous  to  the  present  case,  and  if  it  was 
it  would  not  vary  the  procedure  directed  by  the  Code. 

There  appears  to  be  no  just  reason  why  the  orders 
appealed  from,  imposing  fines  and  imprisonment  for  the 


"1 
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violation  of  the  injanction  should  not  be  affirmed  with 
costs. 


MoNELL)  Ch.  J.y  concnired. 


THE  REPUBLIC  OF  PERU,  Plaintiff  aistd  Re- 
spondent, V.    EDGAE    H.    REEVES,   Defeniv 

ANT  AND  Appellant. 

I.  REVIVOR 

1.    SOLB  DEFENDANT,    APPLICATION  TO  BEYIYB  BT  BEPRBBENTATIYB 
OF,    WHEN   NOT  GRANTED. 

1.  Can  not  be  granted,  unless  the  deceased  defendant  bad  before 
his  death  acquired  rigfhts  or  benefits  in  the  iitigation. 
(a)  Trade-mark  ease.  Where  an  action  is  brought  to  restrain 
the  defendant  from  using  and  imitating  trade-marks,  and 
selling  spurious  for  genuine  articles,  and  for  damages,  and, 
after  answer,  a  temporary  injunction  was  granted  on 
notice  to  the  defendant,  and  without  any  opposition  from 
him,  and  no  motion  was  made  by  him  to  vacate  or  modify 
the  injunction,  and  the  defendant  died  before  the  case 
was  tried, 

Hdd,  that 
a  motion  made  by  the  administratrix  of  the  defendant  that 
the  action  continued  against  herself  as  such  administra- 
trix should  be  denied. 

Before  Monell,  Ch.  J.,  and  Curtis,  J. 

Decided  January  8,  1876. 

Appeal  by  Anna  S.  Reeves,  administratrix  of  Edgar 
H.  Reeves,  the  defendant  deceased,  from  an  order  made 
September  30,  1875,  denying  her  motion  to  have  the 
action  continued  against  herself  as  sach  administratrix. 

The  plaintiff  sues  as  a  sovereign  state.     It  claims  tc 
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have  been  for  the  past  eighty  years  and  upwards  the 
sole  owner  of  the  natural  deposits  of  guano  in  the 
Chincha  and  Guanape  Islands,  and,  since  1865,  to  have 
carried  on  the  business,  through  its  agents,  of  export- 
ing it  to  the  United  States,  and  selling  it  there. 

This  action  was  brought  to  perpetually  restrain  the 
defendant  from  usiug  and  imitating  the  trade  marks 
used  by  plaintiff  in  the  sale  of  Peruvian  guano,  and 
from  selling  mixed  and  ppurious  guanos  as  the  genuine, 
and  for  damages  for  such  use,  imitation  and  sales. 

A  temporary  injunction  was  granted  on  July  24,1873, 
which  was  continued  in  force  until  the  further  order  of 
the  court,  by  an  order  made  on  notice  to  the  defendant, 
on  October  7,  1873.  This  was  after  the  defendant  had 
answered,  and  he  did  not  oppose  the  continuance  of 
the  inj  unction,  and  never  moved  to  vacate  or  modify  it. 

The  action  has  never  been  tried.  The  defendant 
died  November  10,  1874. 

A,  J.  Perry ^  attorney,  and  of  counsel  for  appellant, 
urged :  I.  The  cause  of  action  survives  (2  R.  8.  447). 
It  is  to  redress  "  a  wrong  done  to  the  property,  rights, 
or  interests  of  another,  for  which  an  action  might  be 
maintained  against  the  wrong  doer." 

II.  If  the  cause  of  action  survive,  the  action  does 
not  abate  by  d^ath  {Ood€y  §  121). 

III.  The  subjpct-matter  of  the  order  is  a  substan- 
tial right,  and  appeal  from  the  order  lies  to  the  general 
term  (St  John  v.  Croel,  10  Sow.  253 ;  Norton  v.  Wis- 
wal,  14  How.  42,  46. 

IV.  The  defendant,  at  his  death,  had  acquired  such 
an  interest  in  the  prosecution  of  the  action  as  entitles 
his  representatives  to  have  it  continued.  Costs  had  ac- 
cumulated, counsel  fees  had  been  incurred,  and  injunc- 
tion had  been  issued,  which  interfered  with  and  injured 
his  business,  and  damages  may  have  been  suffered — all 
to  the  certain  detrimf^nt  of  the  estate,  if  the  order  is  per- 
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mitted  to  stand  ;  and  as  to  all  of  which  the  estate  may 
derive  protection  and  indemnity  if  the  action  proceeds 
(livermore  v.  Bainbridge,  49  N.  Y.  125). 

Duncan  Smith,  of  counsel  for  respondent,  urged  : 
I.  Under  the  Revised  Statutes,  an  action  at  law  abated 
on  the  death  of  a  sole  plaintiff  or  defendant  before  in- 
terlocutory or  other  judgment  or  verdict,  and  no  pro- 
ceedings could  be  had  to  revive  it  (2  R.  8.  386,  388). 
In  equity,  a  suit  abated  by  the  death  of  a  sole  com- 
plainant or  defendant,  the  complainant  or  his  represen- 
tative could  revive ;  but  no  such  right  existed  on  the 
part  of  the  defendant.  If  the  sole  defendant  died,  his 
representatives  could  not  revive  the  suit  unless  the 
deceased  defendant  had  acquired  some  right  under  a 
decretal  order  therein  (Souillard  o.  Bias,  9  Paige, 
393). 

II.  Section  121  of  the  Code  has  not  changed  the 
former  practice,  which  confined  the  right  of  continuing 
the  action  to  the  complainant  or  his  representatives, 
unless  the  defendant  had  acquired  some  rights  in  the 
litigation  (Keene  v.  Lafarge,  1  BostDorthj  671 ;  Liver- 
more  V.  Bainbridge,  49  2V.  T.  125). 

III.  The  rights  acquired  by  a  deceased  defendant, 
which  would  entitle  his  representative  to  have  the 
action  continued,  must  either  arise  under  a  decree  or 
decretal  order,  or  from  some  proceeding  in  the  action 
by  which  the  defendant  had  become  an  actor  {Supra^ 
Souillard  v.  Dias ;  Livermore  v.  Bainbridge).  In 
Schuschard  v.  Reimer  (1  Daly,  459),  **the  defendant 
died,  after  he  had  obtained  judgment  against  the  plain- 
tiffs for  costs,  and  after  they  had  appealed  from  the 
judgment.'* 

IV.  The  defendant  in  this  case  had  acquired  no 
such  rights  in  the  litigation,  nor  are  there  any  circum- 
stances in  the  case  which  would  justify  the  exercise  of 
the  power  to  compel  the  plaintiff  to  continue  against  its 
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wish.  There  has  been  no  decree  or  interlocutory  order 
in  the  action  ;  no  counter-claim  is  set  up  in  the  answer. 
If  it  be  said  that  the  defendant  would  have  been 
entitled  to  prove  that  he  was  damaged  by  the  injunc- 
tion, in  case  it  had  appeared  as  the  result  of  the  trial, 
that  the  plaintiff  was  not  entitled  to  it,  the  answer,  in 
the  first  place,  is,  that  the  defendant  rested  quietly 
under  the  injunction  for  more  than  a  year,  without 
any  effort  to  vacate  or  modify  it,  which  he  would  not 
have  done  if  he  'had  been  damaged  by  it,  and  could 
have  shown  that  plaintiff  was  not  entitled  to  it.  And 
the  defendant  had  in  no  respect  become  an  actor  in  the 
suit  up  to  the  time  of  his  death. 

By  the  Court. — Curtis,  J. — The  only  question 
presented  by  this  appeal  is,  whether  upon  the  death 
of  a  sole  defendant  after  issue  joined  and  before  a  trial, 
his  administratrix  has  the  right  to  have  the  action  con- 
tinued against  herself. 

The  Code,  section  121,  as  interpreted  by  the  courts, 
does  not  sustain  the  claim  of  the  appellant,  that  by  it 
such  a  right  is  conferred  (Keene  v.  La  Farge,  1  Bosw. 
671  ;  Kissam  v.  Hamilton,  20  How.  Pr.  377).  The 
practice,  as  it  was  before  the  adoption  of  the  Code, 
and  as  governed  by  the  Revised  Statutes,  remains  in 
force  in  this  respect.  It  would  be  often  unjust  in  a 
case  where  the  defendant  interposed  a  counter-claim, 
or  acquired  rights  or  benefits  in  the  litigation  before 
his  decease,  that  his  representatives  should  be  de- 
barred from  having  the  action  continued  against  them 
upon  their  motion.  In  these  contingencies  when  exist- 
ing rights  should  be  protected,  the  law  is  construed  to 
give  the  right  to  the  representatives  of  the  deceased 
defendant  to  have  the  action  continued  against  them, 
and  to  apply  for  this  relief  by  motion  upon  papers 
showing  a  proper  case  (Livermore  v.  Bainbridge,  49 
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N.  r.  123 ;  McDermott  v.  McGowan,  4  Edw.  592 ; 
Souillard  t.  Dias,  9  Paige,  393). 

The  difficulty  in  the  present  case  is,  that  the  appel- 
lant fails  to  show  that  the  defendant  had  acquired  any 
rights  in  the  litigation,  or  that  any  prejudice  would 
result  to  the  estate  by  not  continuing  the  action.  The 
appellant's  affidavit  upon  which  the  motiou  was  made, 
sets  forth  nothing  of  that  nature.  The  admission  of 
her  counsel  stated  in  the  order  appealed  from,  that 
"October  7,  1873,  upon  notice  to  the  defendant,  and 
without  opposition  from  him,  an  order  was  made  in 
this  action,  continuing  in  force  until  the  further  order 
of  this  court,  the  injunction  order  theretofore  made  in 
the  action,  and  that  the  defendant  never  made  any 
motion  to  vacate  or  modify  the  said  injunction,"  would 
seem  to  indicate  there  was  no  serious  grievance  or  de- 
triment in  consequence  which  the  appellant  could 
establish  by  affidavit. 

It  does  not  appear  that  the  appellant  would  derive 
any  benefit  from  having  the  motion  granted.  See 
McDonald  v.  James  (38  Superior  Ct.  Bep.  76),  and  no 
case  is  shown  calling  for  the  exercise  of  any  dis- 
cretionary power  on  the  part  of  the  court  to  grant  it. 

The  order  appealed  from  should  be  affirmed  with 
costs. 

MoNELL,  Oh.  J.,  concurred. 
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ALFRED  H.  WILMONT,  Plaintitf  aih)  Appel- 
lant, T.  CORNELIUS  W.  MESEROLE,  AND 
OTHERS,  Defendants  and  Respondents. 

L  EXAMINATION    OF  PARTDSS  BEFORE  TRIAL  AT   THE 
INSTANCE  OF  THE  ADVERSE  PARTY. 
1.  Effect  of,  as  to  a  further  examination  at  the  trial. 
(a)  Precludes  such  furtlier  examination  at  the  trial  on  the  same 
snbject-matter  by  the  party  at  whose  instance  the  examina- 
tion before  trial  was  had,  and  who  at  the  trial  read  such 
examination, 

UNLESS 

some  reason  or  excuse  is  shown,  such  as  the  omission  ly  inad- 
vertence to  ask  some  questions,  or  proYC  some  facts. 

Before  Monbll,  Ch.  J.,  and  Curtis,  J. 

Decided  January  8,  1876. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing 
the  complaint  as  to  the  defendant,  Cornelius  Meserole, 
upon  the  merits  of  the  action,  and  further  dii^mitssing 
the  complaint  as  to  the  remaining  defendants,  Wash- 
ington J.  Moore  and  Jackson  M.  Yauger. 

This  action  is  brought  to  have  certain  articles  of  co- 
partnership entered  into  on  October  81,  1872,  between 
the  plaintiff  and  the  defendant  Meserole  reformed,  on  the 
ground  of  an  omission,  by  defendant  Meserole' s  fraud, 
to  embody  their  oral  agreement,  and  also  to  have  four 
several  instruments  relating  to  the  dissolution  of  the 
copartnership,  and  the  transfer  of  certain  of  its  assets, 
set  aside  as  fraudulent  and  void,  and  for  an  accounting 
by  each  of  the  defendants,  and  for  a  receiver. 

The  complaint  further  charges  the  defendants  Moore 

and  Yauger  with  having  succeed^^d  to  the  co-partner- 
vm. — 21 
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ship  business  with  knowledge  of  the  plaintiff's  rights  in 
the  premises,  and  with  intent  to  defraud  the  plaintiff. 

The  answer  of  the  defendant  Meserole  puts  in  issue 
the  allegations  of  fraud  and  fraudulent  intent,  and  de- 
nies that  there  was  a  mistake  in  the  copartnership,  or 
that  they  did  not  correctly  embody  the  alleged  oral 
agreement.    . 

The  answer  of  the  defendants  Moore  and  Yauger 
denies  the  allegations  of  fraudulent  intent  on  their  part, 

or  knowledge  of  the  alleged  rights  of  the  plaintiff. 

» 

Cfharles  Meyer j  attorney  and  of  counsel  for  appel- 
lant, on  the  point  stated  in  the  head  note,  urged  :  I.  It 
was  error  to  exclude  the  further  examination  of  the 
witness  Washington  I.  Moore;  evidence  of  knowledge 
of  Meserole' s  fraud  on  the  part  of  Moore  &  Ta:iger 
was  thereby  excluded.  He  had  been  sworn  without 
objection,  after  his  deposition  had  been  read.  Any 
objection  to  his  competency  on  the  ground  that  his 
deposition  had  been  previously  read,  should  have  been 
made  before  the  witness  was  sworn.  This  not  being 
done,  the  objection  was  waived,  and  the  refusal  to  per- 
mit the  witness  to  testify  was  error. 

II.  The  objection  was  not  to  the  examination  of  the 
witness,  but  to  his  further  examination.  If  competent 
to  be  examined,  he  was  certainly  to  be  further  exam- 
ined. 

III.  The  fact  that  the  witness  had  been  examined 
before  trial,  and  his  deposition  read  in  evidence  did  not 
render  him  incompetent  as  a  witness  on  the  trial. 
1.  The  Code  provides  that  a  party  to  an  action  may  be 
examined  at  the  instance  of  his  adverse  party  under  the 
same  rules  of  examination  as  any  other  witness  (§  390). 
It  is  further  provided  that  the  examination  may  be  had 
before  trial  (§  391).  The  Code  does  not  provide  that  the 
examination  can  be  had  on  only  one  of  these  two  occii- 
sions  ;  and  the  liberal,  fair  and  just  construction  of  the 
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statute  is  that  the  examiDation  may  be  had  ou  either 
or  both  occasions  (see  definition  of  the  word  *' either/' 
Webster's  Dictionary^  Unabridged.  Worcester's). 
The  policy  of  equity  is  to  elicit  all  the  facts  material  to 
the  issues,  to  exclude  none  that  may  by  any  possibility 
shed  light  upon  the  controversy,  to  construe  statutes 
conferring  competency  with  liberality,  and  to  that  end 
to  permit  the  examination  of  any  witness  where  it  does 
not  clearly  appear  that  he  is  incompetent.  2.  Under 
these  sections  of  the  Code  it  has  been  held  that  a  party 
may  be  examined  by  his  opponent  before  issue  joined 
(Mc Vicar  v.  Ketcham,4  Bobt.  657),  and  before  complaint 
served  (Havemeyer  v.  IngersoU,  12  Abb.  If,  S.  301). 
These  examinations  are  had  for  the  purpose  of  pre- 
paring the  examining  party's  case  for  trial  or  his  com- 
plaint, and  the  examination  is  conducted  with  that 
view.  It  would  be  manifestly  improper  to  prevent  a 
farther  examination  being  had  at  the  trial  for  the  par- 
pose  of  proving  facts  by  the  same  witness,  of  which 
purpose  it  was  not  desirable  to  apprise  him  (he  being 
adverse)  before  trialjlest  this  purpose  might  be  defeated ; 
or  for  the  purpose  of  proving  facts  which  have  come 
to  the  knowledge  of  the  examining  party  since  the 
examination  before  trial,  which  may  have  taken  place 
months  or  even  years  before.  3.  The  Code,  in  remov- 
ing incompetency  from  a  party  intended,  and  its  only 
purpose  was,  to  obtain  from  him  all  the  facts  within 
his  knowledge  material  to  the  issue  (§  390,  Code).  By 
a  subsequent  section,  it  gave  cumulative  means  of 
ascertaining  such  facts  (§  391).  This  was  not  in- 
tended as  an  optional  substitute  for  §  390,  but  as 
cumulative.  Its  purpose,  and  only  purpose,  was  to 
enable  a  party  to  gain  from  his  adversary  evidence 
necessary  for  the  preparation  of  his  complaint  or  for 
trial.  4.  §  392  provides,  that  such  examination  may 
be  read  by  either  party  at  the  trial,  but  does  not  add 
"in  lieu  of  his  oral  examination,"  and  tlie  adoption  of 
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that  means  for  that  purpose  does  not  prevent  a  further 
examination  at  the  trial  where  the  purpose  is  to  elicit 
other  facts  material  to  the  issues,  which  purpose  it  was 
not  desirable  to  disclose  to  the  adverse  party  before 
trial,  or  which  purpose  the  examining  party  may  not 
then  have  had. 

ly.  It  is  discretionary  with  the  court  to  aUow  a 
witness  to  be  recalled.  This  was  simply  recalling  the 
witness  at  the  trial  after  his  examination  before  trial. 
1.  The  court  seldom,  if  ever,  refuses  to  recall  a  witness 
for  further  examination,  and  such  refusal  should  be 
upon  grounds  of  objection,  rendering  the  further  exam- 
ination manifestly  improper.  No  such  grounds  appear 
in  this  case.  2.  The  exercise  of  discretion  against  the 
further  examination  of  the  witness  was  legal  error,  so 
intimated  in  Romertze  v.  East  Biver  National  Bank, 
49  iV.  Y.  582,  where  the  court  below  refused  to  permit 
a  witness  to  be  recalled  for  further  cross-examination. 
The  recall  here  being  for  examination-in-chief,  the  case 
is  stronger.  Where  there  is  a  doubt  in  the  mind  of  the 
court  as  to  the  propriety  of  permitting  the  recall  of  a 
witness  for  further  examination,  such  doubt  should 
be  in  favor  of  the  recall,  lest  material  testimony  be 
otherwise  excluded. 

WeUesley  M.  Oage  of  counsel  for  respondents,  Moore 
and  Yauger. 

By  the  Coubt. — Cubtis,  J. — The  case  presented 
by  the  testimony  of  the  plaintiff  is  one  of  gross  imposi- 
tion and  fraud.  He  claims  that  his  partner,  the  defend- 
ant Meserole,  by  falsely  representing  to  him  that  their 
firm  was  insolvent,  an4  about  to  be  put  in  bankruptcy, 
and  without  giving  him  time  to  consult  counsel,  induced 
him  to  sign  a  dissolution  of  the  co-partnership,  and 
convey  all  the  assets  of  the  firm  to  him  including  a  val- 
uable lease,  and  that  this  was  done  for  no  other  con- 
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sideralioQ  than  the  inadeqaate  one  that  Meserole  would 
pay  the  debts  of  the  firm.  The  plaintifi'  also  asks  to 
have  the  articles  of  co-partnership  reformed,  alleging 
that  by  reason  of  the  fraudulent  acts  of  the  defendant 
Meserole,  they  fail  to  embrace  a  part  of  the  preliminary 
oral  agreement  between  the  parlies. 

The  plaintitf,  by  his  testimony,  states  that  which,  if 
true,  appeals  strongly  for  the  interposition  of  a  court 
of  equity.  But  the  judge  before  whom  the  cause  was 
tried  at  the  special  term  found,  in  substance,  tbat  the 
plaintiff's  charges  of  fraudulent  motives  and  fraud  on 
the  part  of  the  defendant  Meserole,  were  groundless ; 
that  there  never  was  auy  oral  agreement  of  co-partner- 
ship between  the  parties; that  the  articles  of  co-part- 
nership fully  expressed  the  intent  and  agreement  of  the 
parties ;  and  chat  there  was  no  fraud  on  the  defendant 
Meserole' s  part  in  the  preparation  or  execution  of  them. 

He  further  found,  that  at  the  time  of  the  dissolution, 
the  co-partnership  was  insolvent,  with  liabilities  to  the 
extent  of  thirty-six  thousand  nine  hundred  and  forty- 
three  dollars  and  eighty-three  cents  over  and  above  its 
assets,  that  the  dissolution  and  transfer  of  plaintiff's 
interest  in  the  business,  lease  and  other  assets  of  the 
firm  were  drafted  by  an  attorney  employed  by  both 
parties,  and  in  pursuance  of  the  plaintiff's  written 
instructions  to  that  effect,  and  that  the  defendant  Mese- 
role paid  him  a  consideration  of  two  thousand  dollars. 

The  testimony  of  the  plaintiff,  as  to  the  alleged  frau- 
dulent acts  of  his  partner  Meserole, is  uncorroborated  by 
other  evidence,  and  a  careful  perusal  discloses  intrinsic 
dif&culties  and  contradictions,  especially  in  relation 
to  the  preparation  of  the  written  instructions  to  the 
attorney  for  the  drafting  of  the  instruments  sought  to 
be  set  aside.  But  a  further  examination  of  the  volu- 
minous case  shows  that  plaintiff's  evidence  is  in  con- 
flict with  that  of  the  defendant  Meserole,  and  that  of 
the  attorney  who  prepared  the  Inst rumi^nts, and  also  with 
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that  of  the  book-keeper,  Sproull,  and  is  also  in  some 
respects,  contradicted  by  other  witnesses.  In  addition 
to  this,  the  documentary  evidence  sustains  the  defend- 
ants case. 

Under  these  circumstances,  it  is  not  easy  to  see 
how  the  learned  judge  at  special  term,  whose  decision 
we  are  asked  to  review,  could  have  arrived  at  any  other 
conclusion  than  one  in  the  defendant's  favor. 

The  plaintiff  excepted  to  a  ruling  of  the  court  sus- 
taining an  objection  to  his  further  examining  the  defend- 
ant Moore.  The  plaintiff  had  exercised  his  option  to 
examine  the  defendant,  pursuant  to  §  390  of  the  Code, 
before  trial.  His  examination  and  cross-examination, 
taken  on  October  16,  16,  17,  19,  20,  21,  and  26,  imme- 
diately preceding  the  trial,  was  read  in  evidence  at 
the  trial  by  the  plaintiff,  who  then  called  him,  and 
identified  certain  papers,  and  then  proceeded  to  exam- 
ine him  as  to  what  was  said  by  the  defendant  Meserole, 
the  witness  having  already  been  examined  by  the  plain- 
tiff in  respect  to  conversations  with  Meserole.  This  was 
objected  to,  and  no  reason  or  ground  being  assigned  by 
the  plaintiff  for  a  departure  from  the  ordinary  course 
of  the  examination  of  witnesses,  or  anything  presented 
by  which  the  court  could  see  any  occasion  or  propriety 
for  repeating  or  renewing  the  examination-in-chief,  the 
objection  was  properly  sustained.  It  was  not  claimed 
by  the  plaintiff  that  this  defendant  had  not  already  been 
fully  examined  upon  the  issues  in  the  action,  nor  was 
it  even  suggested  that  by  inadvertence  some  questions 
were  omitted  (Clark  v.  Vorce,  16  Wend.  193). 

Though  §  392  of  the  Oode  provides  that  such  exam- 
ination may  be  read  by  either  party  at  the  trial,  and 
does  not  add  the  words  '*in  lieu  of  his  oral  examina- 
tion," it  by  no  means  follows  that  the  party  reading 
the  examination  has  the  right  to  an  oral  examination 
as  to  the  same  subject-matter.  Such  a  result  is  at  va- 
riance with  the  theory  of  the  Code  which  was  adopted 
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by  the  legislature  with  the  view  of  simplifyiDg  the  prac- 
tice and  proceedings  of  the  courts,  and  which  is  illy 
consonant  with  the  idea  that  a  plaintiff,  after  reading  at 
the  trial  an  examination  of  a  defendant,  the  taking  of 
which  extended  through  a  number  of  days,  should 
then  be  at  liberty  to  re-examine  the  witness  orally  as  to 
the  same  subjects  without  showing  any  reason  or  excuse 
therefor. 

There  are  other  exceptions  by  the  plaintiff  taken  at 
the  trial,  but  none  that  call  for  a  reversal  of  the  judg- 
ment. 

It  is  apparent  that,  as  the  plaintiff  fails  to  establish 
his  charges  of  fraud  against  the  defendant  Meserole, 
that  the  charges  of  fraudulently  assisting  him  made  by 
the  plaintiff  against  the  defendants  Moore  and  Yauger, 
must  fall.  There  is  no  evidence  that  implicates  them  in 
any  fraudulent  acts  or  designs. 

The  judgment  appealed  from  should  be  affirmed  with 
costs. 

MoNELL,  Ch.  J.,  concurred. 
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THE  PEODTJCE  BANK  OP  THE  CITT  OP  NEW 
YORK,  Plaintiff,  v.  JOSEPH  MORTON,  LEON 
WEIL,  ALPHONSE  WEIL,  and  AUSTIN  BALD- 
WIN,  Assignee,  Etc. 

L  FRAUDULENT    ASSIGNMENT    OF    PARTNERSHIP    PROP- 
ERTY. 

1.  AOTTON  BT  A  JUDOMElTr  OBEDITOB,  ON  HI8  OWN  BEHALF  AND 
BEHALF  Of  ALL  OTHEB  JTn>GMENT  CBEDITORB,  TO  SET  ABIDB, — 
FOR  A  BECEIVBB  OF  THE  ASSiaNBD  PBOPEBTT, — ^AND  FOB  THE 
FATMENT  OF  HIS  DEBT. 

(a)  When  not  maintainbd. 
1.  Where  there  were  three  partners  who  made  an  assignment, 
and  the  judgment  obtained  by  the  creditor  was  so  obtained 
on  a  sertiee  of  the  summons  on  hut  two,  and  was  in  form  €iffainsi 
those  two  only,  and  the  execution  was  issued  against  cUl  three^ 
and  returned  unsatisfied, 

Held, 
the  action  could  not  be  maintained,  because  the  remedy  at 
law,  by  judgment  and  execution  returned  unsatisfied  agaiMt 
the  three^  had  not  been  exhausted. 
n.  Amendment,  what  will  not  gitrb  the  defect. 
(a)  An  amendment  granted  at  the  trial  amending  the 
judgment  nunc  pro  tunc  by  adding  the  name  of  the 
third  partner^  as  one  of  the  parties  against  whom 
judgment  was  rendered,  will  not. 
n.  NEW  TRIAL. 
1.  Motion  fob,  at  oenebal  tebm,  undeb  §  267  of  code. 
2.  Final  judgment,  what  dobs  not  constitutb. 

{a)  One  setting  aside  a  transfer  as  fraudulent  and  void,  ap- 
pointing a  referee  to  take  the  accounts  of  the  transferee, 
and  a  receiver  to  whom  the  transferee  shall  deliver  and  pay 
according  to  the  report  of  the  referee,  and  directing  that  the 
receiver  pay  to  the  plaintiff  his  claim  out  of  what  shall  come 
into  hia  hands,  and  hold  the  residue,  if  any,  to  abide  the 
further  orders  of  the  court,  is  not. 

8.    JXTDOMENT. 

1.  Not  a  bar  to  a  motion  for  a  new  triaL     Lau>s  <tf  1882,  chap. 
128. 
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Before  Monell,  Ch.  J.,  and  Curtis,  J. 

Decided  January  8,  1876. 

Motion  by  the  defendants  for  a  new  trial,  on  a  case 
and  exceptions,  under  section  208  Code,  subdivision  1. 

The  defendants,  Joseph  Morton,  Leon  Weil,  and  Al- 
phonse  Weil,  co- partners,  made  an  assignment  of  their 
property,  in  trust  for  their  creditors,  to  the  defendant 
Baldwin,  February  4,  1874.  The  plaintiff  sued  the  de- 
fendants Joseph  Morton,  Leon  Weil  and  Alphonse 
Weil  on  a  promissory  note,  June  22,  1874.  The 
summons  and  a  copy  of  the  complaint  were  served  only 
on  the  defendants  Morton  and  Alphonse  Weil,  and 
judgment  was  entered  against  them  only,  by  default, 
July  14,  1874,  and  docketed  against  them  alone,  in  this 
court,  and  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  after  the  filing  of  a  transcript. 

An  execution  was  issued,  apparently,  upon  this 
judgment,  January  17,  1873,  against  the  property  of  all 
three  defendants,  including  Leon  Weil,  who  had  not 
been  served,  and  against  whom  judgment  had  not  been 
entered.  The  execution  was  returned  wholly  unsatis- 
fied, February  4,  1875,  and  thereupon  this  action  was 
commenced  to  set  aside  the  assignment  as  invalid,  and 
to  reach  the  assets  assigned  to  the  defendant  Baldwin 
by  the  other  three  defendants. 

At  the  trial,  after  the  defendants'  objections  to  the 
various  proceedings  in  the  suit  at  law  had  been  over- 
ruled and  excepted  to,  and  after  the  defendant  had 
moved  to  dismiss  the  complaint,  the  plaintiff  obtained 
an  amendment  nunc  pro  tunc  of  the  judgment  and 
docket  by  adding  the  name  of  Leon  Weil.  The  judge 
found,  that  the  proceedings  at  law  were  sufficient,  and 
decided  that  the  assignnient  was  invalid,  and  ordered 
an  accounting  before  a  referee,  and  gave  directions 
with  respect  to  the  confirmation  of  the  report.    He 
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also  directed  that  the  disposition  of  any  residue  that 
there  might  be  of  the  fund  should  abide  the  further  or- 
der of  the  court,  and  granted  leave  to  either  party  to  ap- 
ply for  such  other  or  further  judgment  as  might  be  just. 
The  defendant  excepted  to  the  decision. 

Fransioliy  Tilney^  and  Mosher^  of  counsel  for  de- 
fendants, in  support  of  the  motion,  urged,  upon  the 
points  discussed  and  decided  by  the  court:  L  The 
proper  course  to  obtain  a  review  by  the  general  term  of 
the  findings  and  of  the  rulings  on  the  trial,  at  the  pres- 
ent stage  of  this  case,  is  by  motion  for  a  new  trial 
(Code,  sec.  268 ;  Church  v.  Kidd,  3  Hun,  254 ;  S.  C,  5 
Thomp.  &  Cooke,  4f)4 ;  Douglass  v.  Douglass,  6  Hun, 
140;  Stanton  v.  Miller,  05  Barh.  58;  S.  C,  1  T.  &C. 
23 ;  MundorflE  v.  Mundorflf,  1  Hun^  41 ;  S.  C,  3  T.  d: 
C.  170) ;  1.  The  decision  filed  under  section  267  of  the 
Code  directs  that  the  defendant  Austin  Baldwin  ac 
count  before  a  referee  for  all  the  property  and  effects 
or  the  proceeds  thereof,  received  or  held  by  him  pur- 
suant to  the  assignment,  and  that  a  receiver  be  ap- 
pointed to  take  charge  of  such  property  and  effects, 

The  plaintiff  alleges  that  the  defendant  has  received 
over  three  thousand  dollars,  and  that  the  assigned 
property  is  of  the  value  of  nine  thousand  dollars  or 
over.  On  the  other  hand,  the  defendants  allege  that 
the  assignee  has  distributed  all  of  the  money  except 
three  hundred  and  sixty  dollars  and  ninety-four  cents. 
No  evidence  in  support  of  these  allegations  was 
offered  by  either  side  on  the  trial ;  and  it  would 
have  been  premature  to  do  so.  Therefore,  until  the 
accounting  shall  be  had,  it  will  be  uncertain  how  much 
money  or  property  i'S  to  be  delivered  to  the  receiver,  or 
what  questions  may  arise  on  the  accounting,  and  the 
judgment  is  not  final  (Prentiss  ©.  Machado,  2  RohL 
66C  ;  Lawrence  t.  Farmers'  L.  &  T.  Co.,  15  Hoxo,  57 
\fdLpi\  CL  Q.  r.] ;  Wood  t).  Hunt,  38  Barh,  302,  311  [/ 
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DisL] ;  Swarthout  v.  Curtis,  4  N,  T.  415  ;  Chittenden 
V,  Missionary  Society,  8  Row.  327  [CL  of  App.] ; 
Catlin  /).  Grissler,  57  JV.  J.  363,  370).  2.  Tlie  findings 
direct  the  receiver  to  pay  to  the  plaintiff  out  of  the 
property  and  effects  to  be  placed  in  his  hands  the  costs 
of  this  action,  and  the  amount  of  the  plaintiffs  original 
judgment,  with  interest.  The  plaintiff's  original  judg- 
ment is  four  hundred  and  fifty-eight  dollars  and  fifty 
cents.  If  the  plaintiff  should  succeed  in  charging  the  de- 
fendant Baldwin  with  three  thousand  dollars,  or  nine 
thousand  dollars,  according  to  the  allegations  of  the 
complaint,  what  is  the  receiver  to  do  with  the  surplus? 
On  this  point  the  findings  are  wholly  silent  But  the  order 
or  judgment  entered  thereon  expressly  directs  him  "  to 
hold  the  residue,  if  any  there  be,  to  abide  the  further  or- 
der of  this  court."  The  plaintiff's  action  is  brought  on 
behalf  of  itself  and  all  otber  judgment  creditors.  The 
residue  remains  to  be  disposed  of,  and  therefore  the  de- 
cision does  not  authorize  a  final  judgment  (Code,  sec. 
268 ;  Tompkins.  Hyatt,  19  iV^.  T.  634). 

II.  The  plaintiffs  failed  to  show  that  they  have  ex- 
hausted their  remedy  at  law.  1.  The  judgment  in  the 
common  law  action  was  entered  and  docketed  only 
against  Joseph  Morton  and  Alphonse  Weil,  the  two 
debtors  who  had  been  served  with  process ;  therefore 
it  could  not  be  enforced  against  the  joint  property  of 
Joseph  Morton,  Leon  Weil  and  Alphonse  Weil  (Code, 
sec.  136,  subd.  I;  Northern  Bank  v.  Wright,  5  JiobL 
604  ;  Lahey  v.  Kingon,  13  Abb.  Pr.  192 ;  Stannard  v. 
'  Mattice,  7  How.  Pr.  4 ;  Pardee  v.  Haynes,  10  Wend. 
630  ;  Nelson  v.  Bostwick,  5  Hill,  37,  41).  The  defect 
is  not  merely  formal,  but  is  one  of  substance  (Nelson  v. 
Bostwick,  supra).  2.  Viewing  the  plaintiff's  case  in 
the  most  favorable  light,  they  simply  had  the  ability  to 
enter  judgment  against  Leon  Weil,  ai.d  failed  to  do  so. 
In  other  words,  Leon  Weil  is  in  the  position  of  a  de- 
fendant in  default,  against  whom  judgment  has  not  yet 
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been  entered.  But  it  has  never  been  pretended  that 
the  plaintiff  could  issue  execution  or  commence  a  cred- 
itor's suit  against  a  defendant  in  default,  without  per- 
fecting judgment.  3.  The  difl5culty  is  not  obviated  by 
the  amendment  of  the  judgment  and  docket  made 
nunc  pro  tunc  after  the  trial  of  this  action  (Farnham9. 
Hildreth,  32  Barb.  2T7). 

David  J,  Newland^  attorney  and  of  counsel  for 
plaintiff,  in  opposition  to  the  motion  urged,  on  the 
points  discussed  and  decided :  I.  This  is  not  a 
case  within  the  provisions  of  section  268 ;  and  there- 
fore the  defendants  are  not  entitled  to  the  provisions 
of  that  section.  For,  1.  Such  a  motion  is  only  allowa- 
ble where  the  decision  filed  under  section  267  of  the 
Code  does  not  authorize  a  final  judgment  (sec.  268> 
Code).  2.  But  the  decision  in  this  cause,  the  findings 
by  court,  does  authorize  a  final  judgment.  3.  The  ac- 
counting and  reference  provided  for  in  the  decision  was 
not  to  obtain  any  fact  to  be  used  for  or  requisite  to  the 
entering  of  final  judgment,  nor  was  the  entry  of  the 
judgment  subject  to  the  reference.  4.  The  decision  of 
the  court  found  all  the  facts  requisite  for,  and  there- 
fore authorized,  a  final  judgment.  As  {a)  That  the 
assignment  was  null  and  void  as  to  the  plaintiff.  (&) 
That  the  plaintiff  was  entitled  to  the  payment  out  of 
the  property  or  proceeds  in  the  hands  of  the  assignee, 
Baldwin,  belonging  to  Morton,  and  the  Weils,  the 
assignors,  of  its  judgment  against  said  assignors,  to  wit, 
of  four  hundred  and  fifty -eight  dollars  and  fifty  cents, 
and  interest,  and  the  costs  of  this  action.  This  was 
all  a  certain,  definite  sum.  (c)  And  the  accounting  pro- 
vided for  in  the  decision  was  intended  to  occur,  and 
actually  began,  after  final  judgment,  and  its  only  object 
was  to  place  the  moneys  held  by  Baldwin,  who,  after 
the  decision,  is  a  mere  stakeholder,  a  mere  stranger 
without  any  title  or  Interest  in  the  fund,  in  the  hands 
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of  the  court,  by  its  receiver,  to  satisfy  the  plaintiff  s 
judgment.  6.  The  only  cases  decided,  cited  below, 
since  the  amendment  to  section  268  of  the  Code,  in 
1867,  allowing  this  practice,  show  and  hold  that  this 
section  applies  only  to  cases  in  equity  where  what 
was  formerly  known  as  an  interlocutory  decree  was 
entered  (Stanton  v.  Miller,  66  Barh.  68;  Church  tj. 
Kidd  and  ors.,  3  jB?^71,  264;  Bolles  t).  DuflT,  38  Bow. 
504).  (a)  But  an  interlocutory  judgment,  as  formerly 
knowu,  ^'was  one  sounding  in  damages,  and  where 
the  issue  is  an  issue  of  law,  or  when  an  issue  of  fact, 
not  tried  by  a  jury,  is  decided  in  favor  of  the  plaintiff, 
then  the  judgment  is,  that  the  plaintiff  ought  to  recover 
his  damages  without  specifying  their  amount ;  for,  as 
there  has  been  no  trial  by  jury  in  the  case,  the  amount 
of  damages  is  not  yet  ascertained"  {Boumers  Law 
Diet  678,  sec.  26). 

11.  Even  if  the  decisions  allowed  defendants  to 
make  this  motion  under  sec.  268,  they  are  too  late  in 
making  the  motion.  For,  1.  In  analogy  to  all  the 
practice  on  motions  for  anew  trial  under  the  Code,  and 
well  settled  before  the  Code,  motions  for  a  new  trial  on 
a  case  could  only  be  made  before  entry  of  judgment. 
2.  A  stay  should  have  been  obtained  in  which  to  make 
the  motion  In  this  action,  if  the  defendants  desired  to 
preserve  their  rights  under  the  practice.  3.  Or  after 
judgment,  the  defendants'  only  remedy  was  by  appeal. 

in.  1.  Astothejudgment  and  transcript  not  showing 
a  judgment  against  the  three  defendants:  (a)  The 
complaint  shows  that  the  three  defendants  were  co- 
partners. (&)  The  postea  or  judgment  entered  by  de- 
fault was  made  and  entered  by  the  clerk  of  the  court 
in  point  of  law.  And  no  detriment  should  come  to 
plaintiff  from  the  clerk's  omission,  (c)  The  execution 
was  issued  against  the  three  defendants  regularly. 
{d)  And  by  an  order  of  the  court  the  judgment  and 
transcripts  in  the  original  action  were  amended  on 
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April  16,  1875,  and  made  to  conform  to  the  facts,  and 
to  agree  with  the  execution.  And  daring  the  trial  of 
this  cause,  and  on  April  19,  1876,  the  judgment  and 
transcripts,  as  amended,  were  admitted  in  evidence. 
This  was  perfectly  proper  and  regular,  and  in  the  dis- 
cretion of  the  court  under  sec.  173  of  the  Code  (Walsh 
V.  Kelly,  27  Bow.  359  ;  S.  C,  affirmed,  40  N.  T. 
556).  So  that  the  judgment  is  against  the  three 
defendants,  Joseph  Morton,  Leon  Weil,  and  Alphonse 
Weil,  from  its  entry,  July  14,  1874.  2.  The  execution 
was  issued  against  the  three  defendants,  and  the  judg- 
ment and  transcript  are  against  the  same. 

By  the  Coxtet. — Curtis,  J. — The  relief  sough  tin  this 
action  is  the  same  that  was  prayed  for  in  the  case  of 
Haddon  v.  Spader  (20  Johns.  554).  It  was  to  establish 
and  declare  the  great  principle  decided  in  that  case  by 
the  court  for  the  correction  of  errors,  the  chancellor 
says,  in  Gleason  v.  Gage  (7  Paige^  123),  that  led  the 
revisers  and  the  legislature  to  establish  the  statutory 
provisions  upon  the  subject  of  creditor's  bills.  The 
statute  thus  enacted  (2  R.  8.  174,  sees.  38  and  39),  is 
unrepealed,  except  that  portion  that  authorizes  a  dis- 
covery, and  the  remedy  remains  as  before  (Dunham  v. 
Nicholson,  2  Sand/.  636). 

The  plaintiff,  to  sustain  the  present  action,  must 
show  that  previous  to  its  commencement,  he  had  com- 
plied with  the  requirements  of  the  statute,  both  by  a 
recovery  of  a  judgment  against  the  debtors,  and  by 
the  exhaustion  of  the  remedy  against  their  tangible 
property  through  the  return  of  an  execution  against 
them  unsatisfied.  The  courts  have  unswervingly  held 
the  creditor,  who  sues  for  relief  as  a  judgment  creditor, 
to  a  strict  observance  of  each  of  these  pre-requisites. 
It  has  been  the  wise  policy  of  the  administration  of 
justice,  that  the  remedy  at  law  should  be  exhausted 
before  equity  could  be  resorted  to. 
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Have  these  statutory  requisites  been  complied  with 
by  the  plaintiff?  It  appeared  during  the  trial  of  this 
action,  that  Leon  Weil,  one  of  the  three  defendants 
sued  as  judgment  debtors,  and  composing  the  firm  of 
Weil  Brothers  &  Company,  and  whose  assets  the 
plaintiff  seeks  to  reach,  had  not  been  served  with  pro- 
cess in  the  original  suit,  nor  had  the  judgment  been 
entered  against  him,  as  alleged  in  the  complaint,  and 
put  in  issue  by  the  answer.  The  statute  was  appar- 
ently complied  with  by  the  issue  and  return  unsatisfied 
of  an  execution  not  specially  endorsed,  and  in  which 
his  name  is  mentioned  as  one  of  the  three  judgment 
debtors.  It  was  obviouB  that  the  requirements  of  the 
statute  to  sustain  the  suit  had  not  been  complied  with, 
and  after  the  plaintiff  rested,  the  case  was  re-opened,  on 
the  application  of  the  plaintiff,  and  an  order  was  made 
directing  the  amendment  nunc  pro  tunc  of  the  judg- 
ment and  docket  in  the  original  action,  by  adding  the 
name  of  the  defendant  Leon  Weil  as  one  of  the  par- 
ties against  whom  judgment  was  rendered. 

This  amendment,  even  if  within  the  power  of  the 
court,  which  need  not  now  be  decided,  fails  to  give  that 
force  and  vitality  to  the  judgment  and  execution 
which  the  framers  of  the  statute  must  have  contem- 
plated as  a  preliminary  to  the  creditor's  suit.  The 
amendment  did  not  validate  the  issuing  and  return  of 
an  execution  against  the  defendant  Leon  Weil,  who 
had  not  been  served  with  process,  and  against  whom 
no  judgment  existed  to  sustain  the  execution.  ^Neither 
could  the  amendment  make  this  execution  enforcible 
or  valid  against  the  joint  property  of  the  three  debtors, 
after  it  had  been  issued  and  returned  unsatisfied,  upon 
a  judgment  that  did  not  authorize  it. 

If  a  creditor's  suit  can  be,  by  amendment,  made 
effectual  against  a  defendant  who  was  not  a  judgment 
debtor  at  its  commencement,  and  against  co-defendants 
who  are  judgment  debtors,  without  having  had  the  full 


336      PRODUCE  BANK  OF  N.  Y.  «.  MORTON. 

Opinion  of  the  Court,  by  Cubtis,  J. 

remedy  at  law  exhausted  against  them,  then  this  form 
of  action  mnst  be  sustained  on  some  other  basis  than 
that  npon  which  the  conrts  have  heretofore  adminis- 
tered it  (Child  V.  Brace,  4  Paige^  809). 

The  amendment  can  not  make  that  a  full  execution 
of  the  judgment  which  was  not  so  before,  and  the 
most  that  it  can  do  is  to  place  the  plaintiff  in  a  posi- 
tion where  he  may  be  enabled  at  law  to  duly  execute 
it  (Farnham  v.  Hildreth,  32  Barb.  277). 

The  plaintiff  objects  that  this  is  not  a  case  within  the 
provisions  of  section  268  of  the  Code,  and  that  the  de- 
fendant is  not  entitled,  at  the  present  stage  of  the  action, 
to  obWn  a  review,  at  the  general  term,  of  the  findings 
and  rulings  on  the  trial  by  a  motion  for  a  new  trial. 
Section  268  provides  that  when  the  decision  filed  under 
section  267  does  not  authorize  a  final  judgment,  but 
directs  further  proceedings  before  a  referee  or  other- 
wise, either  party  may  move  for  a  new  trial  at  general 
term  upon  a  case  or  exceptions.  The  decision  filed 
under  section  267,  in  the  present  case,  specifically 
directs  further  proceedings  before  a  referee,  among 
other  things  an  accounting  before  him,  and  then  pro- 
vides how  either  party  may  review  his  report  prelim- 
inarily to  confirmation,  and,  after  directing  the  residue 
of  the  fund,  if  any,  to  abide  the  further  order  of  the 
court  thereupon,  expressly  authorizes  any  of  the  par- 
ties to  "  apply  to  the  court  for  such  other  or  further 
judgment  or  decree  as  may  be  just."  This  seems  to 
bring  the  case  precisely  under  the  salutary  provision 
of  the  Code  which  was  intended  to  relieve  litigants 
from  the  labor,  delay,  and  expense  of  this  class  of 
proceedings  before  a  referee,  which  previously  had  to 
be  incurred,  and  the  judgment  made  complete  and 
final,  before  a  review  could  be  obtained  at  general  term 
upon  some  question,  which,  if  it  could  have  been  pre- 
sented after  the  filing  of  the  decision,  under  section 
267,  would  have  saved  the  parties  from  this  useless 
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harden.  Where  the  rights  of  the  parties  to  snits  in 
equity  are  determined  npon  the  hearing,  but  a  com- 
plete disposition  of  the  case  requires  accounts  to  be 
settled,  this  has  always  been  done,  both  under  the 
former  practice  and  under  the  Code,  by  an  interlocu- 
tory decree  or  judgment,  as  in  the  present  case,  declar- 
ing such  rights  and  the  manner  of  the  accounting,  and 
directing  a  reference  to  a  master  or  referee.  The 
proceedings  before  the  latter,  and  the  confirmation  of 
the  report,  have  always  been  considered  as  steps  nec- 
essary and  preliminary  to  authorizing  a  final  judgment, 
unless  the  court  saw  fit  to  go  on  and  take  the  accounting 
necessary  to  a  final  judgment  after  passing  upon  the 
rights  of  the  parties  (Mundorff  v.  Mundorff,  1  JEPun^ 
42  ;  Kane  v.  Whittick,  8  Wend.  242 ;  Bolles  v.  Duif ,  38 
How.  Pr.  505  ;  Stanton  v.  Miller,  65  Barb.  58 ;  Church 
V.  Kidd,  3  Eun,  254). 

The  plaintifi!  also  objects,  that  even  if  the  defend- 
ants have  the  right  to  make  this  motion,  they  are  too 
late,  and  that  they  should  have  procured  a  stay,  and 
made  the  motion  before  the  entry  of  judgment,  if  they 
desired  to  preserve  their  rights  under  the  practice. 
Whatever  views  may  have  been  held  in  regard  to 
entertaining  motions  for  a  new  trial  after  judgment,  it 
is  now  settled  that  the  court  has  power  under  the  act 
of  1832  {Laws  of  1832,  p.  188,  chap.  128)  to  grant  a 
new  trial  on  motion  even  after  judgment  (Raphaelsky  v. 
Lynch,  12  Abb.  N.  S.  224 ;  Polger  v.  Fitzhugh,  41  N. 
T.  228  ;  Tracy  v.  Altmyer,  46  Id.  598). 

If  the  conclusions  arrived  at  that  the  plaintiff  failed 
to  present  a  case  entitling  him  to  relief,  and  that  the 
defendants  are  right  in  their  mode  of  moving  for  a  new 
trial,  then  no  occasion  arises  for  considering  the  other 
questions  presented  on  the  argument,  and  the  defend- 
ant's motion  for  a  new  trial  should  be  granted  with 
costs  to  the  defendant  to  abide  the  event. 

MoNELL,  Ch.  J.,  concurred, 
vni. — J 
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HENRY  WHITMAN,  Plaintiff  and  Respondent, 
V.  WILLIAM  0.  CONNER,  Sheriff,  etc.,  De- 

FENDANT  AND  APPELLANT. 
L  LEX-LOCII  AND  LBX-FORI. 

1.    USUBY. 

(1).  A  contract  or  obligation  valid  by  the  law  of  the  state  -where 
it  was  made  and  was  to  be  performed,  can  not^  when  sought  to 
be  enforced  in  another  state,  be  held  invalid  as  contravening  the 
Qsury  law  of  that  state. 

(a)  The  fact  that  such  contract  or  obligation  is  secured  hy  a 
chattel  mortgage  executed  in  the  state  where  the  contract  or 
obligation  was  thus  made  and  to  be  performed,  upon  prop- 
erty in  such  other  state,  does  not  alter  the  rule, 
^2)  Security  for  such  contract  or  obligation  upon  property  in  such 
other  state,  not  invalid. 

(a)  As  the  principal  debt  is  not  invalid,  although  usurious 
according  to  the  laws  of  such  other  state,  so  the  security 
therefor  is  not  invalid,  notwithstanding  it  is  on  property  in 
such  other  state,  and  the  party  holding  it  is  obliged  to 
come  in  to  the  courts  of  such  other  state  to  enforce  it. 

(b)  So  held  where  one  basing  his  right  on  such  security  brings 
an  action  to  recover  the  possession  of  the  property  from  the 
sheriff  who  had  taken  it  under  an  execution  against  a  third 
person. 

^.  Tbanbfebs  of  febsonal  pbofebty,  what  law  goyebks. 

T?ie  law  oj  the  state  in  which  the  property  is  at  the  time  of  the  trans- 
fer as  to  the  steps  necessary  to  be  taken  to  give  it  validity  as 
against  creditors  or  subsequent  purchasers  or  encumbrancers, 
governs  when  the  transfer  is  relied  on  in  the  courts  of  that  state 
as  the  basis  of  an  action  or  a  defense,  although  the  transfer  may 
have  been  executed  in  another  state,  and  for  the  purpose  of  secur- 
ing an  obligation  made  and  to  be  performed  in  such  other  state. 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  February  7,  1876. 

In  this  action  there  was  a  verdict  rendered  for  the 
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plaintiff.   The  court  directed  the  exceptions  to  be  heard 
in  the  first  instance  at  the  general  term. 

The  suit  was  upon  a  claim  for  the  delivery  of  per- 
sonal property. 

The  property  in  question,  which  consisted  of  horses 
and  coaches  belonging  to  a, livery  stable  in  Eleventh 
street,  was  levied  upon  by  the  sheriff,  defendant,  about 
December  26,  1874,  under  an  execution  against  Sterry 
Fry.  The  judgment  upon  which  the  execution  was 
obtained  was  for  feed  sold  to  Sterry  Pry,  the  proprietor 
of  the  stable,  between  January  24  and  July  6,  1874. 

On  December  1, 1874,  the  plaintiff,  who  did  business 
at  Providence,  in  the  state  of  Rhode  Island,  under  the 
name  of  Henry  Whitman  &  Co.,  was  the  holder  and 
owner  of  a  chattel  mortgage,  executed  to  him  at  Provi- 
dence, November  17,  1873,  by  one  Sterry  Pry,  of  New 
York,  to  secure  a  then  present  indebtedness  of  one  thou- 
sand four  hundred  and  forty-one  dollars  and  sixty  cents ; 
also  all  sums  which  should  thereafter  become  due  for 
advances,  endorsements,  or  guarantees  to  the  amount  of 
forty  thousand  dollars,  upon  certain  horses,  harnesses, 
robes,  carriages,  &c.,  then  in  the  city  of  New  York. 

The  mortgage  was  filed  in  the  office  of  the  register 
of  the  city  and  county  of  New  York,  November  18, 
]873,  and  was,  with  proof  of  filing,  received  and  read 
in  evidence  upon  the  trial  of  the  action.  A  copy  of 
the  mortgage,  with  a  statement  of  the  plaintiff's  interest, 
yas  filed  in  renewal  of  the  mortgage  in  the  office  of  the 
Eegister,  November  12,  1874. 

At  the  time  of  the  renewal,  there  was  claimed 
to  be  due  and  owing  upon  the  mortgage  between 
thirty-three  and  thirty-four  thousand  dollars,  and  a 
detailed  statement  of  the  account  for  the  alleged 
advances  and  endorsements  made  by  plaintiff  to  Pry, 
under  the  security  of  the  mortgage,  was  put  in  evi- 
dence. The  amount  due  upon  the  mortgage  was 
demanded  by  plaintiff  from  Pry,  in  the  fall  of  1874,  both 
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previous  to  and  after  the  renewal.      No  part  of  the 
mortgage  was  paid. 

-AH  of  the  transactions,  upon  the  security  of  the 
mortgage,  between  the  plaintiff  and  Fry  took  place  at 
Providence, 

Fry  having  made  default  in  the  payment  of  the 
mortgage,  the  plaintiff  took  possession  of  the  mortgaged 
property  thereunder  prior  to  December  6,  1874. 

A  portion  of  the  property  embraced  in  the  mortgage 
was  the  property  in  controversy,  and  which  was  about 
December  26,  1874,  levied  upon  and  taken  and  sold  by 
the  defendant,  under  the  execution  issued  upon  the 
judgment  against  Fry,  which  was  for  one  thousand  six 
hundred  and  twenty -four  dollars  and  ninety -seven  cents. 
A  demand  for  the  property  was  duly  made  upon  the 
defendant.  The  value  of  the  property  taken  and  sold 
was  claimed  to  be  two  thousand  six  hundred  dollars. 
The  defendant  read  in  evidence  the  judgment  roll  in 
the  action  above  referred  to,  the  execution  thereon, 
issued  December  1,  1874,  the  statutes  of  Khode  Island 
as  to  the  rate  of  interest,  and  the  case  of  Pierce  v. 
Hennessy  (10  JR.  7.  223).  The  Rhode  Island  statute 
regulating  the  rate  of  interest  is  as  follows : 

Section  1. — Interest  in  the  rendition  ot  judgments, 
and  in  all  business  transactions  where  interest  is  secured 
or  paid,  shall  be  computed  at  the  rate  of  six  dollars  on 
a  hundred  dollars  for  one  year,  unless  a  different  rate 
is  expressly  stipulated  (chapter  128,  General  Laws  of 
Rhode  Island,  ed.  1872,  sec.  1). 

At  the  close  of  the  proofs,  the  defendant's  counse 
moved  to  dismiss  the  complaint  on  the  grounds : 

First.  That  plaintiff,  by  his  evidence,  has  failed  to- 
establish  any  cause  of  action  against  the  defendant; 

8  cond.  That  the  amount  set  forth  in  the  statement 
upon  the  re-filing  of  the  mortgage,  as  due  from  Sterry 
Fry  to  the  plaintiff,  is  fictitious,  and  that  it  is  made  up 
largely  of  an  illegal  amount  of  interest,  and  of  an 
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amount  not  covered  by  the  mortgage ;  and  that  whether 
the  transaction  is  to  be  tested  by  the  laws  of  Rhode 
Island  or  of  the  state  of  New  York,  the  mortgage  is 
void.  The  court  refused  to  dismiss  the  complaint,  and 
the  defendant  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff,  assess- 
ing the  value  of  the  property  at  two  thousand  two 
hundred  dollars,  and  damages  for  the  detention  at 
thirty-three  dollars. 

The  questions  argued  arose  upon  the  refusal  of  the 
court  to  dismiss  the  complaint,  and  defendant's  excep- 
tion thereta 

Vanderpoolj  Green  <£•  Cuming^  attorneys,  and  A.  J. 
Vandei'poely  of  counsel,  for  appellant,  urged : — L  The 
transaction  relied  upon  as  furnishing  the  foundation 
for  the  chattel  mortgage  was  usurious,  and  the  mort- 
gage itself  null  and  void.  (1.)  The  knowingly  and 
voluntarily  taking  or  reserving  a  greater  interest  or 
compensation  for  a  loan  than  that  allowed  by  law  is 
per  se  usurious.  The  offense  is  not  condoned  by  want 
of  intent  to  violate  the  statute,  or  by  giving  to  the  tran- 
saction another  name  than  that  of  loan  (Fiedler©.  Dar- 
rin,  60  If.  T.  437).  (2.)  The  defendant  here  can  take 
advantage  of  the  usury  to  defeat  the  mortgage.  Any 
party  having  a  lien  on  a  chattel  may  avoid  for  usury  a 
mortgage  claiming  priority  (Thompson  v.  Van  Vechten, 
6  Bosw.  373,  27  JST.  T.  568,  685  ;  Schroepel  v.  Corning, 
6  Denio,  236  ;  Carow  v.  Kelly,  59  Barb.  239 ;  Dix  v. 
Yan  Wick,  2  Hill,  522).  \3.)  Where  any  part  of  a  con- 
tract  is  tainted  with  usury,  the  whole  contract  is  void 
(Matthews  v.  Coe,  66  Barb.  430  :  Cope  v.  Wheeler,  41 
iT,  T.  309 ;  Giblet  v.  Averill,  5  Denio,  88 ;  Price  t. 
Lyons,  33  Id.  56 ;  Jackson  v.  Packard,  6  Wend.  415 ; 
Fulton  Bank  v.  Benedict,  1  ffall,  480). 

II.  The  transaction  is  to  be  governed  by  the  laws  of 
New  York,  where  the  subject-matter  of  the  contract 
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was  situated,  where  it  was  to  be  performed,  and  where 
is  the  forum  in  which  it  is  sought  to  be  enforced.  The 
plaintiff  seeks  here  to  enforce  the  lien  of  a  chattel  mort- 
gage, executed  upon  property  within  the  state  and  under 
the  laws  of  the  state.  It  is  in  legal  effect  a  sale  of  prop- 
erty situated  in  this  state,  and  the  presumption  is  that 
the  transaction  is  to  be  carried  out  here.  The  mortgage 
covered  leases  and  fixtures,  as  well  as  horses  and  car- 
riages. It  could  only  be  executed  here.  The  entire 
transaction  was  one  for  the  purpose  of  carrying  on  a 
business  within  this  state,  upon  the  security  of  that 
business,  and  the  plaintiff  can  not,  because  of  his  non- 
residence,  have  greater  rights  than  a  resident.  The  law 
of  the  place  where  a  contract  is  to  be  performed  governs 
as  to  its  construction  and  validity  (Jewell  v.  Wright, 
30  N.  y.,  and  cases  cited). 

III.  The  statement  filed  by  the  plaintiff,  in  order  to 
renew  the  mortgage,  was  fatally  defective.  The  law 
requires  the  utmost  accuracy,  as  well  as  good  faith,  in 
the  statement  which  is  to  be  filed.  A  mere  clerical 
error  in  the  amount  is  sufficient  to  defeat  the  security 
(Ely  t?.  Carnley,  19  N.  Y.  496  ;  Id.,  3  E.  D.  Smith,  489). 
The  statement  in  this  case  was  not  the  "true  state- 
ment" demanded  by  the  statute.  (1.)  It  included 
usurious  items  of  interest.  (2.)  On  a  large  number  of 
these  notes,  the  plaintiff  had  not  been  charged  as  en- 
dorser. A  creditor  existing  or  prospective  of  Fry  would 
be  utterly  unable  to  find  out  how  much  had  actually 
been  advanced  by  the  plaintiff,  and  how  much  of  the 
sum  mentioned  was  a  contingent  liability.  (3.)  After 
the  assignment  by  Fry,  on  July  10, 1874,  no  lien  could 
be  created  by  him  on  the  property,  and  it  could  not  be 
charged  with  any  new  debt  of  his.  Notwithstanding 
this,  there  are  included  in  this  statement  advances  made 
by  the  plaintiff  subsequent  to  the  assignment,  and  prior 
to  the  re-filing,  and  this  although  the  plaintiff  was 
aware  of  the  assignment.     (4.)  It  also  includes  large 
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sums  which  became  due  before  the  mortgage  was  giveD, 
and  which  are  not  covered  by  it.  The  mortgage  by  its 
terms  was  to  cover  future  advances,  not  pasL 

J.  F.  Harrison^  attorney  and  of  counsel  for  respond- 
ent,urged  :  The  plaintiflP s  claim  under  the  mortgage  was 
neither  fictitious,  nor  tested  by  the  law  governing  the 
place  of  contract — is  any  portion  of  the  amount  made  up 
of  an  illegal  rate  of  interest.   The  law  of  the  place  of  con- 
tract must  govern,    (a.)  The  contract  was  made,  and  all 
the  transactions  between  the  plaintiiff  and  Fry  took  place 
at  Providence,  in  the  state  of  Rhode  Island-    There  is 
no  usury  law  in  that  state.      The  law  governing  the 
rate  of  interest  there  simply  fi^es  the  rate  at  six  per 
cent.,  where  no  agreement  is  made,  but  allows   an 
agreement  for  any  rate,  and  such  a  contract  is  enforce- 
able.   By  the  plaintiffs  agreement  with  Pry,  made  in 
Rhode  Island,  he  was  to  charge  Pry  whatever  rate  he 
had  to  pay.     No  more  than  seven  per  cent,  was  charged 
him,  unless  the  plaintiff  was  obliged  to  pay  more,  and 
seven  per  cent,  was  charged  by  agreement  between 
plaintiff  and  Pry. 

Bt  the  Court. — Curtis,  J.— The  chattel  mortgage 
in  question  was  given  to  the  plaintiff  to  secure  sundry 
loans  and  liabilities.  The  transactions  in  reference  to 
these  occurred  at  Providence,  Rhode  Island,  where  the 
plaintiff  then  and  ever  since  has  resided.  The  chattel 
mortgage  was  dated  and  executed  there. 

It  is  claimed  that  the  obligations  which  the  chattel 
mortgage  was  given  to  secure  were  usurious,  and  the 
mortgage  consequently  void,  and  that  they  are  governed 
by  the  laws  of  the  state  of  New  York. 

The  statute  of  Rhode  Island  directs  that  interes 
shall  be  computed  at  six  per  cent.,  unless  a  different 
rate  is  expressly  stipulated.   In  the  transactions  secured 
by  the  mortgage,  where  any  rate  other  than  six  per  cent. 
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was  charged,  such  rate  was  so  charged  by  express 
agreement  between  the  parties.  The  taking  of  a  greater 
rate  of  interest  than  six  per  cent,  in  Khode  Island  does 
not  vitiate  contracts,  nor  is  it  pnnishable  as  an  offense. 
This  fruitful  source  of  litigation  is  closed,  and  even  the 
courts,  disregarding  all  theories  of  its  heinousness, 
appear  impressed  with  the  material  idea  that  thus  invit- 
ing an  inflnx  of  capital  promotes  the  public  welfare.  In 
a  state  where  such  laws  and  views  prevail,  it  is  evident 
that  the  plaintiff  can  not  be  deprived  of  debts  justly 
due  him,  or  of  realizing  upon  the  securities  he  may  have 
taken  as  collateral  to  them,  because  he  has  charged, 
and  the  borrower  has  agreed  to  pay,  the  current  rates  of 
interest  (Pierce  v.  Hennessy,  10  H.  J.  223). 

But  it  is  urged  that  the  laws  of  the  state  of  New 
York  govern.  Obligations  incurred,  dated  and  to  be 
fulfilled  in  Rhode  Island,  can  not  be  held  usurious  and 
void  under  the  statutes  of  New  York  because  they  are 
secured  by  a  chattel  mortgage  executed  also  in  Rhode 
Island  upon  chattels  that  are  in  New  York.  The  prin- 
ciple recognized  in  the  comity  that  prevails  among  all 
civilized  nations,  that  obligations  if  valid  by  the  laws 
of  the  country  where  made  and  to  be  fnlfillf  d,  will  be 
sustained  in  the  country  where  they  are  sought  to  be 
enforced,  even  though  usurious  under  the  laws  of  such 
latter  country,  was  affirmed  in  Guillander  v.  Howell 
(36  N.  T.  662). 

Though  the  New  York  statutes  respecting  usury  can 
not  be  successfully  invoked  against  these  transactions 
in  Rhode  Island,  the  same  doctrine  does  not  apply  to 
those  statutes  which  regulate  the  filing  and  renewal  of 
chattel  mortgages  made  there  upon  personal  property 
in  this  state. 

It  is  the  right  of  a  state  in  which  personal  property 
is  conveyed  subject  to  a  condition,  without  a  change 
of  possession,  to  prescribe  such  mode  of  recording,  and 
of  public  notice,  as  it  deems  best  to  protect  its  own  citi- 
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zens.  This  is  a  duty  under  such  contiugencies,  that  it 
owes  to  itself,  partaking  of  the  nature  of  an  internal 
police  regulation.  Consequently,  the  party  who  takes- 
a  conveyance  of  personal  property  of  this  nature  with- 
out taking  possession  of  it,  is  bound,  in  order  to  pro- 
tect the  interest  he  so  acquires,  to  conform  strictly  to 
the  local  law. 

The  plaintiff  holding  this  chattel  mortgage,  executed 
in  Rhode  Island  upon  chattels  in  New  York,  in  order 
to  protect  his  lien  and  interest  thereunder,  was  fully 
amenable  to  every  provision  of  the  New  York  statutes 
respecting  the  filing,  the  renewal,  and  the  statement  to 
be  filed  in  order  to  renew  it. 

The  law  requires  accuracy  and  good  faith  in  the 
statement  which  is  to  be  filed,  in  order  to  protect  the 
security.  It  is  a  public  notice  to  all  dealers  with  the 
mortgagor,  and  upon  which  they  are  entitled  to  rely  in 
business  transactions.  When  the  plain  tiff,  elected  to 
leave  these  mortgaged  chattels  in  the  possession  of  the 
mortgagor,  he  was  required  to  file  a  true  statement  of 
his  interest  in  the  property  mortgaged. 

The  statement  filed  by  the  plaintiff,  November  12, 
1874,  on  the  renewal  of  the  mortgage,  shows  that  the 
amount  due  on,  and  his  interest  in,  the  mortgaged 
property  was  thirty-three  thousand  four  hundred  and 
sixty-one  dollars  and  forty-two  cents.  The  plaintiff 
testified  on  the  trial  that  there  was  this  amount  due  to 
him  at  the  time  of  the  renewal,  and  that  he  had 
demanded  it  from  the  mortgagor.  There  was  other  tes- 
timony corroborating  his  statement.  On  his  cross- 
examination  he  produced  an  account  showing  the 
details  of  his  statement.  It  was  claimed  that  this 
account  was  obscure  and  loose,  and  that  there  were 
items  that  conflicted  with  his  evidence.  An  exam- 
ination of  these  details,  presented  inartificially  and  not 
very  clearly,  fails  to  negative  the  effect  of  the  testimony 
as  to  the  accuracy  of  the  renewal  statement.     No  testi- 
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mony  was  introduced  on  the  defendant'  8  part*  There 
is  nothing  to  show  that  the  jury  found  incorrectly  upon 
any  question  of  fact,  nor  do  the  exceptions  afford 
ground  for  setting  aside  their  verdict. 

There  should  be  a  judgment  for  plaintiff  upon  the 
verdict,  with  costs. 

Sedgwick,  J.,  concurred. 


JOHN  RYAMj,  Administrator,  etc..  Plaintiff  and 
Appellant,  v.  JAMES  KENNEDY,  Defendant 
AND  Respondent. 

L  yessels. 

1.    NKGIiTOENCE  OF  OFFICERS.  , 

(a)  Steward^  ^Tiat  is  negligence  "by. 

1.  When,  for  the  purposes  of  fumigation,  under  the  direction  of 
the  health  officer,  the  steward  (as  is  his  duty)  clears  the  pas- 
sengers from  the  steerage,  and  furnishes  the  health  officers 
with  the  drinking  vessels  of  the  passengers,  in  which  to  put 
the  fumigating  compound,  being  a  poisonous  substance,  and, 
after  the  fumigation,  orders  the  passengers  back  to  the 
steerage  without  having  removed  the  drinking  utensils,  or  see- 
ing that  they  are  thoroughly  cleaned,  he  knowing  the  char- 
acter of  the  fumigating  substance,  is  guilty  of  negligence. 

(b)  Passenger,  what  is  not  contributory  negligence, 

1.  A  mother  allowing  one  of  her  children,  of  five  years  of  age, 
to  play  about  the  steerage,  in  her  presence,  she  not  knowing' 
any  deleterious  substance  to  be  contained  in  the  drinking 
vessels,  is  not  guilty  of  contributory  negligence, 
(a)  This  although  she  had  seen  the  child  take  the  cup  to 
drink  out  of  it. 

(c)  Captain  of  merchant  vessel^  liability  of. 

1.  He  is  personally  liable  for  injuries  caused  by  the  negligence 
of  his  subordinates  during  the  voyage,  among  them  the 
steward. 
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(a)  Public  armed  vessels.     The  position  of  the  captain  of  a 
public  armed  vessel  is  di£ferent  from  that  of  the  captain 
of  a  merchant  vessel. 
(d)  Voyage,  when  not  ended. 
1.  Not  until  the  vessel  is  moored  at  her  point  of  destination. 
The  master^s  liability  continues  until  then. 
(a)  Health  officer ,  fnsit  of  does  not  relieve  the  master. 
1.  It  does  not  divest  him  of  his  general  power  and  con- 
trol. 
n.  DEATH. 

1.    ACTIOIT  FOB  DAMAGES  FOB  DKATH  CAUSED  BY  HEOLIGENCE. 

(a)   What  not  lueessary  to  Tnaintain 

1.  Special  pecuniary  damage  is  not. 
(h)  By  whom  to  he  brought. 

1.  Only  by  a  representative  of  the  deceased  appointed  by  a 
court  having  jurisdiction. 
in.  DOMICIL  AND  HABITATION. 

1.   IlfFAKT. 

(a)  Its  domic!  I  and  habitation  follows  that  of  its  father^  and  after 
the  death  of  the  father,  that  of  its  mother,  in  the  absence  of 
fraud,  until  her  re-marriage. 
2.  What  sufficient  to  constitute  a  domicil  ob  habitation. 

(a)  Prim*i  fade^Bvidence.    Being  at  a  place  is  prima  facie  evidence 
of  a  domicil. 

ib)  Where  one  came  to  the  city  of  New  York  as  an  emigrant,  and 

resided  there  for  seven  months,  when  he  was  joined  by  his  wife 

and  children,  except  one  which  died  on  the  voyage,  and  he  and 

his  family  continuously  resided  in  the  city  of  New  York  for 

five  years, 

Held, 

that  he  was  an  inhabitant  of  the  city  of  New  York  at  tlie  time 

of  the  death  of  the  child  which  died  on  the  voyage,  the  prima 

facie  evidence  not  having  been  in  any  way  refuted. 

IV.  SURROGATE'S  JURISDICTION. 

1.   Upon  above  principles,  the  child  at  the  time  of  its  death  was  an 

inhabitant  of  the  county  of  New  York,  although  it  had  never 

been  within  the  county.     And  the  surrogate  of  New  Torh  had 

jurisdiction  to  grant  letters  of  administration  on  its  estate. 

t 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  February  7,  1876. 

Appeal  from  a  jadgment  dismissing  the  complaint. 
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The  plaintiff  sues  as  administrator  of  bis  son,  an  in- 
fant, aged  four  years  and  nine  months  at  the  time  of  his 
death,  to  recover,  under  the  statutes  of  1847,  cb«.p.  450, 
and  1849,  chap.  256,  for  the  pecuniary  injuries  suffered 
by  the  next  of  kin  of  the  deceased,  by  reason  of  his 
death. 

The  plaintiff  left  London,  England,  in  July,  1870, 
and  since  the  27th  of  that  month  has  resided  in  the 
city  of  New  York.  On  March  2, 1871,  his  wife  and  his 
two  children,  one  being  the  deceased,  and  the  other 
aged  three  months,  sailed  in  the  steamship  City  of 
Brussels,  commanded  by  the  defendant,  to  join  him. 

Upon  March  12,  the  ship  arrived  in  this  port,  and, 
having  small-pox  on  board  went  to  the  quarantine  an- 
chorage, opposite  the  quarantine  station  on  Staten  Is- 
land, about  a  quarter  of  a  mile  from  the  Staten  Island 
shore  west  of  the  main  channel.  The  health  oflBcers 
came  on  board,  and,  after  clearing  the  cabins  of  all  the 
passengers,  and  ordering  them  on  deck,  fumigated  the 
ship.  The  material  used  on  this  occasion  to  fumigate 
the  ship  was  a  deadly  poison,  and  was  distributed 
around  the  cabins  in  basins  and  in  the  passengers'  pan- 
nikins, which  are  their  drinking  cups.  The  health  of- 
ficers, closing  the  cabins,  and  leaving  instructions  as  to 
the  length  of  time  they  should  be  kept  closed,  and  as 
to  the  removal  of  the  vessels,  left  the  ship,  and  went  on 
shore.  In  about  an  hour  after,  the  head-steward  of  the 
ship  came  and  ordered  the  plaintiff's  wife  and  two 
children  down  into  the  cabin,  where,  after  remaining 
about  half  an  hour,  her  little  boy,  the  deceased,  came 
running  and  crying  to  her,  with  a  pannikin  in  his  hands, 
with  his  tongue  protruding  from  his  mouth,  thick  and 
white,  having  drank  the  contents  of  the  pannikin, 
which  turned  out  to  be  some  of  this  deadly  poison 
which  had  been  used  to  fumigate  the  ship.  The  stew- 
ard came  into  the  cabin  and  took  the  pannikin  and 
threw  it  out  of  the  port-hole,  and  said,  "My  God  !  it  is 
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poisoned ! "  and  took  the  child  to  the  ship's  hospital, 
where  he  died  in  about  three  hours  after,  from  the  ef- 
fects of  drinking  this  deadly  poison  from  a  drinking- 
cup  carelessly  and  negligently  left  standing  in  the  pas- 
senger's cabin. 

Letters  of  administration  were  granted  on  the  infant's 
estate  by  the  surrogate  of  New  York  county,  to  the 
plaintiff. 

The  defendant  was  not  In  any  way  interested  in  the 
steamship,  as  owner  or  otherwise,  further  than  being 
the  captain. 

Steamships  are  fumigated  in  pursuance  of  statutes 
of  this  state. 

At  the  close  of  the  plaintiff's  case,  a  motion  was 
made  to  dismiss  the  complaint,  which  was  denied  at 
that  stage  of  the  case  ;  but  after  the  testimony  of  the 
defendant  had  been  introduced,  the  motion  for  judg- 
ment and  to  dismiss  the  complaint  was  renewed  and 
granted. 

Salter  &  Cowing^  attorneys,  and  of  counsel  for  ap- 
pellant, urged : — I.  The  master  of  a  ship  is  personally 
liable  to  third  persons  for  any  damage  happening  to 
them  by  reason  of  the  negligence  of  himself  orliis  mar- 
iners  {Shearman  &  Redjield  on  Negligence^  p.  131, 
sec.  113  ;  Dennison  v.  Seymour,  9  Wend.  1 ;  Schieffelin 
T>.  Harvey,  6  Johns.  169;  Foot  d.  Wiswall,  14  Id. 
803 ;  Abbott  on  Shipping^  p.  231,  and  notes  on  p.  231 
and  232;  Watkinson  v.  Langton,  8  Johns.  213; 
Abbott  on  Shipping^  p.  173,  note). 

II.  The  domicil  and  residence  of  the  deceased,  who 
was  living  with  his  parents,  was  the  same  as  theirs 
{Story  on  Conflict  of  LawSy  sec.  46 ;  Sprague  v.  Lith- 
erbury,  4  Mcl^ean^  442).  At  the  time  of  the  death  of 
the  plaintiff's  child,  he,  the  plaintiff  and  father  of  the 
child,  was  actually  residing  in  the  city  of  New  York, 
and  the  mother  and  her  two  children  were  on  their 
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way  to  join  the  father,  to  make  his  home  their  home. 
The  domicil  of  the  child  is  that  of  the  father,  which,  in 
this  case  was  the  city  and  county  of  New  York.  (3  Ohio 
Ji.  101 ;  4  Oreenleaf  B.  47.)  Bonvier^s  law  dictionary 
and  Webster's  dictionary  both  define  an  inhabitant  of  a 
place  to  be  ^^  One  who  has  his  domicil  in  a  place,  or  has  a 
tixed  residence  in  a  place."  Under  the  above  definitions, 
the  pl{Lintifir,4he  father,  and  his  infant  son,  were  both  in- 
habitants of  the  city  and  county  of  New  York,  and 
the  Revised  Statutes  provide  that,  "The  surrogate  ot 
each  county  shall  have  power  to  grant  letters  of  ad- 
ministration of  the  goods,  chattels  and  effects,  where 
an  intestate  at  or  immediately  previous  to  his  death, 
was  an  inhabitant  of  his  county."  Letters  may  be 
granted  to  a  foreigner  where  he  resides  in  this  state. 
The  learned  justice  erred  in  refusing  to  allow  the 
plaintiff  to  prove  that  the  mother  came  to  the  city  of 
New  York  to  join  her  husband,  and  for  the  purpose  of 
taking  up  her  abode  here. 

III.  In  cases  of  this  kind  no  proof  of  pecuniary  or 
special  damages  is  necessary  (Ihl,  &c.,  v.  The  42d 
St.  R.  R.  Co.,  47 iT.  r.  320). 

IV.  There  was  upon  the  question  of  negligence  but 
two  questions :  1st.  Was  the  defendant  guilty  of  negli- 
gence ?  2d.  Was  the  deceased  free  from  negligence  ? 
There  certainly  was  abundant  evidence  in  the  case  to 
bring  the  case  within  the  rule  that  the  plaintiff  was 
entitled  as  matter  of  right  to  have  these  issues  sub- 
mitted to  the  jury  (Wolfkiel  v.  Sixth  Ave.  R.  R.  Co., 
38  i\r.  T.  49 ;  No.  1],  New  York  Weekly  Digest  (sim- 
ilar case),  p.  226 ;  Berrhart  v.  Rensselaer  and  Saratoga 
R.  R.  Co.,  32  Barb.  165;  William  v.  O'Keefe,  24 
Bow.  116). 

V.  The  plain,  uncontradicted,  and  unimpeached 
evidence  in  this  case  clearly  establish  facts  which  not 
only  show  that  the  defendant  was  negligent,  but  that 
the  deceased  and  his  mother  were  both  free  from  negli- 
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gence ;  but  even  if  the  inferences  to  be  drawn  from  the 
admitted  facts  would  have  warranted  the  jury  in  com- 
ing to  a  different  conclusion  upon  either  of  the  above 
propositions,  yet  in  the  case  of  a  nonsuit  they  are  both 
to  be  derided  in  favcr  of  the  plaintiff  (Cook  v.  N.  Y. 
Central  R.  R.  Co.,  42  JST.  T.  476 ;  Wolfkiel  v.  Sixth 
Ave.  R.  R.  Co.,  38  N.  T.  49). 

Piatt  &  Oerard^  attorneys,  and  James  W.  Gerard 
and  John  M.  Bowers^  of  counsel  for  respondent, 
urged  : — I.  Both  the  intestate  and  his  parents  had 
always,  previously  to  the  time  of  the  accident,  been 
inhabitants  of  England,  and  though  his  father  had 
come  to  the  United  States  before  the  mother  and  child, 
he  had  not  so  much  as  declared  his  intention  of  becom- 
ing a  citizen  at  the  time  of  the  death  of  his  child.  There 
is  nothing  in  the  case  to  show  that  the  father,  at  the 
time  of  the  child's  death,  i.e.j  seven  months  after  the 
father's  arrival,  intended  to  be  either  a  citizen  or  an 
inhabitant  of  this  state.  The  recital  of  a  necessary 
fact  to  confer  jurisdiction  in  the  letters  of  administra- 
tion, viz.,  being,  at  or  immediately  previous  to  his 
death,  an  inhabitant  of  the  county  of  New  York,  is  ab- 
Bolntely  negatived  by  the  proof,  as  above  set  forth  (Peo- 
ple V.  Corlies,  1  Sandf.  228 ;  Same  v.  Barnes,  12  Wend, 
492  ;  Cor  win  v.  Merritt,  3  Barb.  341 ;  Paff.  v.  Kinney, 
iBradf.  1;  Sheldon  t?.  Wright,  5  iV:  Z.  497).  The 
surrogate  of  New  York  county  having,  therefore,  no 
power  to  issue  letters  to  the  plaintiff,  on  the  estate  of 
the  intestate,  this  action  can  not  be  maintained  by  the 
plaintiff.  The  question  of  the  right  of  a  surrogate  to 
issue  letters  can  be  raised  in  a  collateral  action,  and  it 
was  proper  to  raise  it  at  the  trial  of  this  action  (Duch- 
ess  of  Kingston's  Case,  2  Smithes  Leading  Ca^es^  689, 
and  cases  cited ;  Bolton  v.  Jacks,  6  Roht.  166  ;  Kentz 
V.  McNeil^  1  Den.  436). 

II.  No  negligence  was  proved  against  the  steward 
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or  any  of  the  employees  of  the  vessel.  There  is  noth- 
ing in  the  case  to  show  that  it  was  part  of  the  duty  of 
the  steward  or  any  one  else  on  the  steamship  to  take 
away  the  vessels  used  by  the  health  oflBcers  after  the 
fumigation  ;  if  such  work  was  done  by  any.  of  them  it 
was  done  under  the  direction  of  the  health  officers,  in 
pursuance  of  the  Authority  given  them  by  the  above 
acts,  and  as  their  representative.  The  performance  of 
such  work  by  any  of  the  employees  of  the  vessel  was 
not  brought  home  to  the  knowledge  of  the  captain  ;  it 
was  not  done  with  his  consent  or  by  his  authority,  and 
was  not  any  part  of  the  regular  duties  of  any  of  the 
employees  of  such  vessel — certainly  not  a  duty  with 
which  the  captain  could  be  considered  to  be  in  any  way 
connected. 

III.  In  the  absence  of  any  decision  holding  the 
captain  of  a  vessel  liable  in  such  a  case  as  this,  the 
general  rule  that  an  agent,  manager,  or  servant,  is  not 
answerable  for  the  negligence  even  of  those  whom  he 
has  retained  for  the  service  of  his  employers,  must  ap- 
ply. In  such  cases  the  action  must  be  brought  against 
the  hand  committing  the  injury,  or  against  the 
principal  for  whom  the  act  is  done  or  not  done 
{Dunlaps^s  Paley^s  Agency j  chap.  6,  sec.  3,  p.  402; 
City  of  Buffalo  v.  HoUoway,  7  iV.  Y.  493  ;  and  cases 
cited).  That  the  master  of  a  vessel  is  not  liable  for 
damage  done  by  a  subordinate  officer  for  running  down 
another  vessel  during  the  watch  of  the  sub-officer,  see 
Nicholson  v.  Mounsey,  15  JSast,  382.  To  the  same  ef- 
fect is  the  case  of  Blakie  v.  Stembridge  (6  Com.  Bench 
-B,,  J.  Scott,  893),  holding  that  the  master  is  not  liable 
for  injuries  resulting  to  the  packing  of  a  cargo  through 
the  negligence  of  a  stevedore  in  stowing  the  same,  even 
if  the  master  is  watching  the  work,  the  stevedore  not 
being  the  servant  or  agent  of  the  master,  so  as  to  ren- 
der him  responsible.     Although  by  the  maritime  law 

masters  of  vessels  have  been  held  liable  in  many  cases 
VIII.   as 
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for  the  acts  of  their  sub-employees,  yet  this  exception 
to  the  general  rule,  as  to  the  non-liability  of  agents  to 
third  persons,  has  been  established  solely  on  the  prin- 
ciple that  the  master  had  supreme  control  of  all  on 
board  the  vessel.  In  this  case,  however,  his  authority 
and  control  of  his  ship  had  been  taken  away  by  stat- 
ute, and  for  the  time  being  he  was  without  control  over 
his  steamer,  and  both  himself  and  his  passengers  and 
crew  were  subject  to  the  authority  and  directions  of 
the  health  officers  {Laws  of  1860,  chap.  276).  The  de- 
fendant is  not  the  superior  in  this  case,  the  steward 
having  been  employed  by  the  owners. 

IV.  In  any  event,  the  child  and  its  mother  were 
guilty  of  contributory  negligence.    The  mother  eays 
the  child  was  so  young  that  she  would  not  let  it  go 
out  of  her  sight,  and  that  she  never  let  him  run  away 
from  her  side.    How  did  it  happen,  unless  she  forgot 
that  he  needed  the  care  she  describes,  that  he  was  run- 
ning about  behind  her  in  the  steerage  and  rooms,  so 
that  she  could  not  tell  where  he  got  the  pannikin  from  ? 
drinking  what  he  pleased  from  the  numerous  dishes 
and  pannikins  lying  about,  either  on  the  steerage  table 
or  in  the  various  berths  and  state  rooms  which  it  was 
no  part  of  the  steward's  business  to  explore?    This 
testimony  of  the  mother  would  seem  to  bring  the  case 
within  the  well-known   provision  of  law,  that  where 
the  negligence  of  the  party  injured  in  any  manner,   or 
to  any  extent,  contributes  to  the  production  of  the  in- 
jury, however  slightly,  and  without  such  fault  on  his 
part  it  could  not  have  occurred,  there  can  be  no  recov- 
ery (J?etZ/?dW  on  Carriers,  sec.  628,  Edit ;   and  cases 
cited  ;  Wilcox  v.  Rome,  Watertown  &  Ogdensbnrgh 
R.  R.  Co.,  39  JV.  Y.  868 ;    and  cases  cited).     And  no 
matter  how  gross  or  evident  the  negligence  on  the  part 
of  the  other  party,  the  same  rule  applies  (Mangan  t?. 
Brooklyn  City  R.  R.  Co.,  36  Barb.  237).   And  that  the 
negligent  acts  of  the  parents  or  custodian  of  a  child,  in 
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reference  to  the  care  of  such  child,  prevent  a  recovery, 
in  case  of  his  death  or  injury,  through  the  negligence  of 
other  parties,  to  the  same  extent  as  if  he  were  an  adult, 
and  guilty  of  contributory  negligence  (See  Wharton  on 
JNegligencey^QG.  311,  note,  and  cases  cited ;  Burke  t. 
Broadway  and  Seventh  Ave.  K.  R.  Co.  44  Barh.  529 ; 
Flynn  v.  Hatton,  4  Daly^  653). 

By  the  Couet.— Curtis,  J. — ^The  defendant  testi- 
fies that  he  was  the  master  of  the  vessel,  and  that  his 
interest  in  her  was  to  navigate  her  safely,  and  look 
after  the  safety  of  the  passengers.  The  law  imposes 
these  duties  upon  him,  and  the  duties  of  the  stewards 
are,  as  his  subordinates,  to  care  for  the  comfort,  nour- 
ishment, and  welfare  of  the  passengers.  It  is  their  im- 
mediate office  to  attend  to  the  wholesomeness  and 
^cleanliness  of  the  quarters,  and  of  the  food  and  of  the 
■dishes  in  which  it  is  served  to  the  passengers.  It  is 
objected  that  the  nature  of  the  steward's  duties  is  not 
in  proof,  but  it  sufficiently  appears  in  the  case,  that  it 
was  precisely  these  duties  which  were  entrusted  to  the 
steward,  and  which  he  undertook  to  perform. 

The  health  officer  testifies  to  the -care  that  was 
taken  in  conducting  the  famigation.  He  says  ''this 
involved  that  the  steward  should  clear  the  passengers 
from  the  steerage,  and  keep  them  from  this  dangerous 
43ubstance.''  ''The  utensils  in  which  to  pour  the 
poison  were  furnished  by  the  steward."  Again,  he  says, 
"I  recollect  having  a  conversation  with  the  steward, 
Csesar,  on  that  occasion,  and  on  this  matter ;  I  have 
heard  of  accidents  before  from  this  poison  having  been 
drank  by  children  on  steamships ;  it  was  since  this 
one  on  the  National  Line.  There  was  also  a  case  oc- 
curred in  the  city,  I  think.  I  have  heard  of  cases  a 
number  of  times  occurring  from  this  fumigation." 

It  was  the  obvious  duty  of  the  steward  conversant 
as  he  was  with  the  dangers  attending  this  famigation, 
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to  have  seen  that  the  vessels  supplied  by  him,  and 
used  in  it,  were  removed  from  the  cabin  before  he 
ordered  the  passengers  to  return  there,  especially  as 
many  of  the  passengers  were  of  very  tender  years.  The 
exclamation  he  made,  and  what  he  did,  when  the  mother 
called  his  attention  to  the  child  jast  after  it  drank 
from  the  pannikin,  revealed  a  knowledge  of  the  dan- 
ger and  a  consciousness  that  his  not  having  removed 
it  before,  contributed  to  it.  It  appears  that  neglect  on 
his  part  was  fully  established  by  the  evidence. 

The  defendant  insists,  that  in  any  event  the  child 
and  its  mother  were  guilty  of  contributory  negligence. 
To  determine  that,  it  is  necessary  to  refer  to  the  testi- 
mony. The  mother,  who  alone  of  those  who  were 
present  at  the  occurrence  was  examined  as  a  witness, 
testifies:  "When  I  first  went  down,  the  steward  came 
and  served  us  with  soup  for  our  dinner;  I  was  then 
sitting  at  the  table,  and  my  little  boy  sat  down  and 
took  some  soup  with  me,  and  then  I  sat  down  by  the 
table  in  the  steerage,  and  nursed  the  baby."  '*  My  little 
boy  was  playing  at  the  back  of  me  with  some  more 
children."  "He  was  playing  there  a  good  while, 
and  was  laughing  quite  hearty ;  I  was  nursing  the 
baby,  and  did  not  notice  the  little  boy  for  a  good  while. 
I  would  not  let  him  away  from  my  sight ;  he  did  not 
run  up  and  down  the  steerage  except  while  I  was  sit- 
ting there."  "  He  would  run  around  the  table ;  some- 
times my  back  would  be  towards  him.  I  had  been 
down  stairs  about  half  an  hour,  when  my  little  boy 
came  running  to  me ;  he  did  not  come  from  one  of  the 
berths,  he  was  standing  behind  me,  playing."  "The 
panniken  was  on  a  seat  by  the  dining-table  in  the 
steerage,  where  he  was  playing.  I  was  sitting  at  the 
corner,  and  he  was  playing  behind  me,  and  the  panni- 
kin was  on  the  other  side.  When  I  looked  around, 
that  is  where  he  was  standing,  taking  the  pannikin 
down  from  his  mouth.    He  cried,  and  I  looked  around. 
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and  he  was  just  taking  the  pannikin  down  from  his 
mouth." 

So  far  from  there  being  any  negligence  on  the  part 
of  the  mother,  she  seems  to  have  devoted  herself  wholly 
to  the  care  of  her  children-  This  child,  nearly  five  years 
of  age,  was  in  her  company  at  the  time,  playing,  as  was 
natural  and  proper  just  about  her,  in  the  cabin,  where 
the  mother  had  reason  to  consider  everything  safe,  and 
the  place  in  the  vessel  where  the  child  was  the  least 
exposed  to  danger. 

The  mother  was  ignorant  of  the  contents  of  the  pan- 
nikin; it  was  an  ordinary  tin  drinking  cup,  and  if  she  had 
seen  the  child  take  it  to  drink  from  it,  as  was  perfectly 
natural  and  proper  for  the  child,  there  is  no  reason  to 
think  she  would  have  prevented  the  child  from  doing 
so.  No  contributory  negligence  is  shown  on  the  part 
of  the  mother,  and  for  aught  that  appears  in  the  case, 
the  most  cautious  adult  might  have  been  poisoned  as 
the  child  was,  by  this  act  of  cruel  negligence  on  the 
part  of  the  steward.  The  carrier  who  undertakes  to 
transport  passengers  of  tender  years,  owes  a  duty  to 
them,  in  viewof  their  inexperience  and  infancy,  to  pro- 
tect them  the  more  carefully  from  danger.  There  was 
no  contributory  negligence  shown  on  the  part  of 
the  child. 

A  question  is  raised  as  to  whether  the  master  of 
a  ship  is  personally  liable  for  damages  to  third  persons, 
by  reason  of  the  negligence  of  himself  or  those  undex 
him  on  board  the  ship.  The  master  testifies  that  he 
did  not  employ  the  steward,  but  that  he  was  employed 
by  the  owners  in  Liverpool.  From  the  very  nature  of 
his  position  and  responsibility  as  master  of  the  ship, 
and  as  this  very  designation  of  his  position  implies,  all 
persons  employed  on  board,  whether  by  the  owners  or 
by  him,  are  his  subordinates.  For  wise  reasons  of 
public  policy,  the  master  is  responsible  as  well  as  the 
owners   for  every  injury  that  might  have  been  pre. 
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vented  by  liuman  foresight  and  care.  When  the 
owners  are  unknown,  or  reside  in  a  foreign  country, 
the  injured  party  is  not  obliged  to  search  for  them,  but 
he  has  his  remedy  against  the  master  personally,  who 
is  responsible  for  his  own  negligence,  and  also  for  that 
of  every  one  of  his  subordinates.  In  consequence  of 
this  very  responsibility,  the  law  clothes  the  master 
with  power  to  require  and  compd  strict  obedience  to 
his  orders. 

It  is  no  answer  for  him  to  show  that  his  subor- 
dinates are  employed  by  the  owners  and  not  by  him. 
He  knows  the  responsibility  of  his  position,  and  if  he 
is  not  content  to  acquiesce  in  the  employment  of  those 
under  him  by  the  owners,  and  to  incur  responsibility 
for  their  negligence,  then  he  should  not  accept  the  post, 
or  should  retire  from  it.  His  position  diflfers  from  that 
of  the  captain  of  a  public  armed  vessel,  who  has  no 
choice  as  to  where  he  shall  serve,  but  obeys  the  orders 
of  his  superiors,  and  is  obliged  to  take  the  command, 
though  he  has  no  voice  in  the  appointment  of  any  one 
under  him,  and  has,  perhaps,  grave  reasons  to  distrust 
them.  (Denison  v.  Seymour  9  Wend.  16  and  16 ; 
SchieflElin  v.  Harvey  6  Johns.  177  ;  Watkinson  v.  Laugh- 
len,  8  Id.  167 ;  Foot  v.  Wiswall,  14  Id.  307.) 

The  defendant's  objections  that  the  voyage  was 
ended,  and  also  that  he  had  no  authority  on  board  of 
the  ship  at  the  time,  as  she  was  in  the  charge  of  the 
health  officer,  seem  to  be  met  by  the  testimony  of  the 
health  officer.  The  latter  testified  that  as  soon  as  the 
mixture  is  made  below,  the  gas  is  generated,  and  that  he 
and  his  men  come  up  and  leave,  as  they  have  nothing  else 
to  do,  and  no  further  authority,  and  that  usually  when 
there  is  no  disease  on  board,  the  anchor  is  frequently 
up  by  this  time,  and  the  ship  is  left  to  proceed  towards 
New  York  at  once,  while  the  fumigation  is  going  on. 

The  voyage  can  not  be  considered  as  terminated 
until  the  vessel  is  moored  at  her  point  of  destination. 
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and  this  brief  visit  from  the  health  officers  of  the  port, 
and  delay,  does  not  divest  the  master  of  his  general  au- 
thority and  control  over  the  vessel,  and  which  he  is 
bound  to  exercise  for  the  purpose  of  facilitating  this 
very  act.  The  fumigation  of  the  vessel,  and  the  re- 
moving of  the  sick  person  to  the  quarantine  hospital, 
deprived  him  of  no  authority  to  compel  the  steward, 
who  furnishes  the  utensils  to  the  health  officers  to  pour 
the  mixture  into,  to  take  proper  care  of  them,  after  he 
had  left,  and  especially  when  the  passengers  were  re- 
quired to  descend  to  the  cabin  in  which  they  had  been 
used.  It  might  as  well  be  claimed  that  the  boarding 
and  presence  of  custom  house-officers  to  prevent 
smuggling,  or  the  enforcement  of  any  police  law  or 
regulation,  deprived  the  master  of  his  authority  and 
responsibility. 

The  absence  of  proof  of  special  pecuniary  damage 
to  the  next  of  kin  from  the  death  of  the  child,  would 
not  have  justified  the  court  in  dismissing  the  com- 
plaint. (Ihl  V.  The  Forty-second  St.  R.  R.  Co.,  47  N. 
Y.  32). 

It  is  contended  that  the  plaintiff  can  not  maintain 
this  action  in  his  representative  capacity,  as  the  sur- 
rogate of  the  county  of  New  York  had  no  power  to 
issue  the  letters  of  administration. 

The  act  under  which  this  action  is  brought.  Chap. 
450,  Session  Laws  qf  1847,  provides  that  whenever  the 
death  of  a  person  shall  be  caused  by  the  wrongful  act, 
neglect,  or  default  of  another,  for  which  the  person  in- 
jured could  have  maintained  an  action  for  damages  if 
death  had  not  ensued,  then  such  action  maybe  brought 
by  and  in  the  name  of  the  personal  representative  of  the 
deceased. 

Consequently,  this  action  can  only  be  brought  in 
the  name  of  a  representative  appointed  by  a  court  hav- 
ing jurisdiction. 

The  surrogate  of  the   county  of  New  York  has 
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jurisdiction  by  statute  (2  H.  S.  73,)  to  issue  letters  of 
administration,  among  other  cases,  in  the  following : 
"Where  an  intestate,  at  or  immediately  previous  to 
his  death,  was  an  inhabitant  of  the  county  of  such 
surrogate,  in  whatever  place  such  death  may  have 
happened.''  ''Where  an  intestate,  not  being  an  in- 
habitant of  this  state,  shall  die  in  the  county  of  such 
surrogate,  leaving  assets  therein." 

Residence  and  domicil  generally  mean  the  same 
thing.  An  inhabitant  is  defined  to  be  one  who  has  his 
domical  in  a  place  (Crawford  «.  Wilson,  4  Barb.  620). 
The  term  "  inhabitant"  as  used  in  the  Revised  Statutes 
is  to  be  construed  in  harmony  with  the  law  of  domicil 
(Isham  V.  Gibbons,  1  Brad.  H.  93),  Was  the  intestate 
an  inhabitant  of  the  county  of  New  York  at  the  time 
of  his  decease  ? 

The  domicil  of  an  infant  follows  that  of  its  father. 
If  the  father  dies,  it  follows,  in  the  absence  of  fraud,  that 
of  its  mother,  until  such  time  as  the  mother  re-marries, 
when  by  reason  of  her  own  domicil  becoming  subor- 
dinate to  that  of  her  husband,  that  of  the  infant  ceases 
to  follow  any  further  change  by  the  mother,  or,  in  other 
words,  it  does  not  follow  that  of  its  stepfather  (Brown 
V.  Lynch,  2  Brad.  R.  218  ;  2  Kent  Com.  228  and  431 ; 
Potinger  v.  Wightman,  3  Merivdles  R.  67  ;  Somerville 
V.  Somerville,  5  Vesey^  759  ;  Inhabitants  of  Comnor  t. 
Nulton,  2  Salkeld^  528 ;  Andrews  7).  Herrot,  note  2, 
4  Cow.  616.    Story  Conjlict  of  Laws^  §  46). 

This  rule  as  to  the  infant's  domicil,  derived  from 
the  civil  law,  seems  for  a  long  period  to  have  been 
recognized  in  the  common-law  courts.  It  was  held, 
all  the  judges  concurring,  that  where  a  father  gains  a 
second  settlement  after  the  birth  of  his  child,  that  set- 
tlement is  immediately  communicated  to  the  child, 
and  children  must  be  sent  to  their  father's  settlement 
though  never  there  before  (Reading  v.  Eversley,  2 
Session  Cases,  116,  temp.  Oeo.  1). 
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The  domicil  of  the  intestate  was  that  of  the  father. 
He  came  to  New  York  as  an  emigrant,  seven  months 
before  the  death  of  the  child.  His  wife  and  children 
left  his  former  domicil,  and  came  here  to  join  him. 
From  the  time  of  his  arrival,  July  27,  1870,  he  has  re- 
sided in  this  city  continously  up  to  the  time  of  the 
trial,  June  15th,  1875.  His  answer  that  he  came  here 
for  the  purpose  of  living  here,  and  making  it  his  home, 
was  strack  out  by  the  court  at  the  trial. 

But  the  case  discloses  that  he  had  established  a 
domicil  in  New  York.  In  Heidenbach  t.  Sohland  (10 
How.  Ft.  jB.  477),  it  was  held,  that  a  person,  an  emi- 
grant, having  left  for  ever  his  native  land,  and  living 
in  this  state  without  any  determination  to  reside  else- 
where, is  a  resident  here.  In  Lord  Thurlow's  defini- 
tion, in  note  (Marsh  v.  Hutchinson,  2  Bosanquet  & 
Puller^  230),  he  uses  this  language:  "A  person's 
being  at  a  place  is  prima  fade  evidence  tliat  he  is 
domiciled  at  that  place,  and  it  lies  on  those  who  say 
otherwise  to  rebut  that  evidence."  "It  may  be  re- 
butted no  doubt ; "  and  then  he  states  what  may  be 
shown  in  rebuttal,  as  his  being  in  the  place  for  health, 
business,  or  travelling,  or  by  military  orders,  or  in  a 
diplomatic  capacity. 

In  the  present  case  there  is  nothing  proved  in  re^ 
buttal  of  the  plaintiff's  testimony  as  to  his  residence 
here. 

The  intestate  must  have  had  a  domicil,  and  he 
•could  have  but  one  domicil,  and  being  an  infant,  the 
law  made  his  domicil  that  of  the  father,  which  was  in 
the  county  where  the  letters  of  administration  issued 
(Crawford  n.  Wilson,  4  Barb.  619). 

Even  if  the  jurisdiction  of  the  surrogate  can  be 
thus  collaterally  impeached,  as  the  defendant  claims, 
it  can  only  be  upon  evidence  plainly  disproving  the 
recitals  in  the  letters  of  administration,  and  it  is  not  to 
be  arrived  at  by  inferences  or  forced  interpretations. 
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Iq  Sheldeii  v.  Wright  (5  If.  T.  497),  it  was  held,  that 
where  certain  facts  were  requisite  to  give  the  surrogate 
jarisdiction,  and  it  appeared  from  the  record  that 
there  was  evidence  tending  to  prove  such  facts,  and 
that  such  evidence  was  adj  adged  to  be  sufficient,  then, 
that  such  judgment  could  not  be  collaterally  im- 
peached or  contradicted. . 

The  injury  and  death  of  the  intestate  is  not  claimed 
by  the  plaintiff  to  have  occurred  within  the  limits  of 
the  county  of  New  York,  though  the  statement 
of  the  mother  that  it  was  iu  sight  of  Castle  Garden, 
and  near  the  shore,  is  incongruous  with  her  state- 
ment that  it  was  in  the  quarantine.  It  may  have 
occurred  within  the  southern  limits  of  the  city,  as  es- 
tablished by  the  ancient  grants  from  the  crown,  and 
which,  confirmed  by  subsequent  constitutional  guar- 
antees, are  not  affected  by  legislative  enactm^^nts. 
If  it  occurred  south  of  these  limits,  upon  waters  in  the 
counties  of  Kings  or  Richmond,  then  it  occurred 
where  the  county  of  New  York  possesses,  for  some 
purposes,  a  concurrent  jurisdiction  with  those  coun- 
ties {Laws  1824,  p.  359,  §  2).  But  if  the  views  here- 
tofore  expressed  are  correct,  a  consideration  of  any 
other  questions  for  the  disposition  of  the  case  becomes 
unnecessary. 

The  case  upon  the  evidence  might  properly  have 
gone  to  the  jury. 

The  j  udgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  events. 

Sedgwick,  J.,  concurred. 
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MARGARET  C.  KENYON,  Plaintiff  and  Re- 
spondent, D.  AUSTIN  SHERMAN,  et  aZ.,  De- 
fendants AND  Appellants, 

L  several  verdicts. 

1.  Right  of  oim  of  a  numbeb  of  dbfbkdants  to  a  chargb 

THAT  THE  JITBY  MAY  BEKDEB. 

(a)  In  an  action  of  tort  against  a  number  of  defendants,  when 
the  evidence  is  such  as  would  uphold  a  verdict  in  favor  of 
one  or  more,  although  rendered  against  the  others,  each  of 
the  defendants  in  whose  favor  a  verdict  might  have  been  ren- 
dered, is  entitled  to  a  charge  to  the  jury  that  they  might 
find  in  favor  of  one  or  more  of  the  defendants,  even  if  they 
did  not  find  in  favor  of  all. 
1.  Refusal  so  to  chwrge^  error  which  is  cause  for  renersal. 
(1)  Privilege.    It  is  the  privilege  of  each  defendant  to 
ha^e  his  ease  passed  on  by  a  jury  having  full  knowledge 
that  they  could  fipd  in  his  favor,  and  against  each  of 
the  other  defendants, 
(a)  This  although  aU  the  defendants  join  in  the 
same  answer,  and  set  up  the  same  defenses. 

Before  Curtis  and  Sedgwick,  JJ. 

Bedded  Fdruary  7,  1876. 

Appeal  by  the  defendants  from  a  judgment  in  the 
plaintiff's  favor,  and  also  from  an  order  denying  a 
motion  for  a  new  trial. 

The  suit  is  for  the  conversion  of  plaintiff^  s  furni- 
ture, household  goods,  and  wearing  apparel. 

The  plaintiff,  previous  to  January  3, 1874,  had  occu» 
pied  No.  22  W.  Ninth  street  as  the  tenant  of  the 
defendant  Sarah  Ludlow,  her  sister.  The  defendants 
Austin  Sherman  and  William  D.  Ludlow  were  respec- 
tively father  and  hasband  of  the  defendant  Sarah 
Ludlow,  who  was  the  adopted  daughter  of  the  former. 
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and  acted  as  her  agents  in  the  dispossessing  proceeding?, 
and  the  execution  of  the  warrant.  Springstein,  another 
defendant,  was  an  officer  attached  to  the  Third 
Judicial  District,  New  York  city.  On  January  3, 
1874,  the  plaintiff  was  ejected  from  the  premises  for 
the  non-payment  of  rent.  The  proceedings  for  this 
were  taken  by  the  defendant  Mrs.  Ludlow. 

The  warrant  of  dispossession  was  executed  by 
Springstein,  aided  by  the  co-defendants  William  D. 
Ludlow  and  Sherman,  who  stated  that  they  were 
acting  for  Mrs.  Ludlow. 

These  defendants  not  only  dispossessed  the  plaintiff, 
but  they  refused  to  permit  her  to  remove,  and  actually 
prevented  her  from  removing,  what  she  claimed  as  her 
property  from  the  premises.  Springstein,  Sherman, 
and  William  D.  Ludlow  interfered  with  the  plaintiflf 
when  she  attempted  to  remove  such  property ;  Mrs. 
Ludlow  was  not  present. 

The  answer  was  a  general  denial ;  also  that  the 
property  actually  detained  belonged  to  the  defendant 
Austin  Sherman. 

There  was  a  verdict  for  the  plaintiff  against  all  of 
the  defendants.  From  the  judgment  entered  upon 
puch  verdict,  and  from  the  order  denying  defendants' 
motion  for  a  new  trial,  the  present  appeals  are  taken. 

W.  B.  Putney y  attorney,  and  of  counsel  for  appel- 
lant, urged,  as  to  the  point  decided  by  the  court: 
There  was  different  testimony  as  to  what  the  several 
defendants  did  in  the  transaction — it  was  a  question  of 
fact  for  the  jury  to  determine  whether  any  property  of 
plaintiff  had  been  seized  and  converted,  and  if  so  what, 
and  by  whom,  and  if  any  one  of  the  defendants  had 
been  found  by  the  jury  to  have  had  no  participation  in 
the  matter,then  the  verdict  should  have  been  in  the  favor 
of  such  defendant.  The  refusal  to  charge  as  requested 
was  error,  and  the  exception  taken  is  well  taken. 
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Oeorge  Chalmers^  attorney,  and  Edward  D.  Mc- 
darthy^  of  counsel  for  respondent,  urged  on  the  point 
decided  by  the  court :  The  court  refused  to  hold 
that  the  jury  might  find  for  one  if  they  did  not  find 
for  all.  Undoubtedly  if  the  facts  had  been  such  that 
Mrs.  Ludlow  could  have  made  any  other  case  than  the 
other  defendants,  if  her  answer  and  proof  had  pleaded 
and  shown  such  a  difference,  then  this  request  would 
have  been  right,  and  the  refusal  to  charge  it  error. 
But  here  all  the  defendants  make  one  and  the  same 
defense.  The  evidence  does  not  discriminate  one  de- 
fendant from  the  others.  If  Sherman  did  not  own  all 
the  property  appropriated,  then  all  the  defendants 
became  liable  ;  if  he  did,  no  one  was  liable.  On  this 
evidence  the  jury  could  not  have  found  for  oneJ  and 
against  the  other  defendants. 

By  the  Court. — Curtis,  J. — This  action  was 
brought  against  the  defendants,  to  recover  damages 
for  the  conversion  of  the  plaintiff's  propert}-.  The 
jury  found  a  verdict  for  the  plaintiff  against  all  of  the 
defendants.  As  to  the  defendant  Mrs.  Sarah  Ludlow, 
there  was  conflicting  evidence.  It  was  claimed  by  the 
plaintiff  that  the  evidence  showed  that  she  authorized 
and  connived  at  the  withholding  by  the  other  three 
defendants  of  the  plaintiff's  furniture,  and  also  of  her 
wearing  apparel,  and  that  of  her  infant  children's. 
Also  that  these  acts  of  the  three  other  defendants  were 
not  only  authorized  by  her  originally,  but  that  she 
thereafter  ratified  and  adopted  them,  by  having  the 
chattels  that  were  so  withheld  and  converted  conveyed 
to  her  own  premises,  and  there  in  part  stored,  and  a 
part  retained  and  rented  with  the  house. 

The  defendant,  Mrs.  Sarah  Ludlow,  in  her  own 
testimony,  denies  that  she  ever  authorized  or  instructed 
any  one  to  take  possession  or  detain  this  property  of 
the  plaintiff's.    There  was  evidence  at  the  trial  corrob- 
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orating  Mrs.  Ludlow's  claim,  that  her  only  action  in 
the  matter  was,  as  owner  of  the  house  where  the  plain- 
tiff lived,  to  have  her  dispossessed,  and  that  she  had 
nothing  to  do  with  the  conversion  of  the  furniture  and 
other  personal  property  of  the  plaintiff,  and  that  its 
being  placed  on  her  premises  was  not  her  act,  but  was 
done  to  preserve  it  for  the  plaintiff,  who  is  her 
sister. 

The  proofs  at  the  trial  indicated  that  a  harsh  and 
oppressive  course  had  been  taken  by  the  other  defend- 
ants, not  only  in  prematurely  executing  the  warrant 
of  dispossession,  but  in  using  it  as  a  means  to  deprive 
the  plaintiff  of  her  furniture,  household  goods,  and 
wearing  apparel,  and  to  get  the  possession,  of  it  them- 
selves. There  were  circumstances  disclosed  at  the 
trial  that  probably  tended  to  impair  the  credibility  of 
some  of  the  evidence  introduced  by  the  defendants. 
It  was  a  case  where  the  sympathies  of  the  jury  would 
readily  be  stirred  in  behalf  of  the  plaintiff.  Still  it 
was  a  case  where,  if  the  evidence  was  such  that  the 
defendant  Mrs.  Ludlow  might  have  been  acquitted 
by  a  verdict  in  her  favor,  she  was  entitled  not  to  be 
prejudiced  by  any  direction  from  the  court  in  that  be- 
half. 

JThere  seems  to  be  enough  shown  by  the  testimony 
to  warrant  the  jury  in  so  acquitting  her,  if  they  gave 
it  credence.  After  the  close  of  the  charge,  the  counsel 
for  the  defendants  asked  the  court  to  charge  the  jury 
that  they  might  find  in  favor  of  one  or  more  of  the  de- 
fendants, even  if  they  did  not  find  in  favor  of  all.  The 
court  declined  so  to  charge,  and  the  defendants'  coun- 
sel excepted. 

This  might  properly  have  been  charged,  as  matter 
of  law.  The  Code,  §  274,  provides  that  judgment  may 
be  for  or  against  any  of  the  parties.  In  actions  of 
tort  a  several  judgment  can  be  rendered  against  some  of 
the  defendants,  and  the  others  be  acquitted  (Wagner 
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V.  Bill,  19  Barb.  326 ;  Montfort  v.  Hughes,  3  B.  D. 
Smith,  694). 

The  defendant  Mrs.  Ludlow,  and  possibly  other 
defendants,  may  have  been  prejudiced  by  this  instruc- 
tion being  withheld  from  the  jury.  The  latter  may 
have  thought  that  they  could  not  consider  the  case  of 
any  one  defendant  separately  from  that  of  the  others, 
and  that  it  was  not  in  their  power  to  find  a  verdict  for 
any  one  defendant.  That  they  had  this  right,  should 
have  been  made  clear  to  them,  as  from  the  court  de- 
clining 60  to  charge  them,  they  would  possibly  con- 
sider  that  they  were  without  such  right.  It  was  the 
privilege  of  each  of  the  defendants  to  have  his  case 
passed  upon  by  a  jury,  having  full  knowledge  that 
they  could  find  in  his  favor,  and  against  each  of  the 
other  defendants. 

The  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Sedgwick,  J.,  concurred. 
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JACOB  COHEN,  Plaintitf,  «.  DRY  DOCK,  EAST 
BROADWAY,  AND  BATTERY  RAHiROAD 
COMPANY,  Defendant. 

OoUiskm  Case, 

I.  NEGLIGiiiNCE  OR  WILLFULNESS. 
1.  The  plaintiff,  driving  a  light  vehicle,  was  obstructed  in  crossing 
the  track  of  a  horse-car  railroad  by  a  blockade  of  trucks,  so  that 
he  was  obliged  to  stop  with  the  rear  part  of  his  hind-wheels  on 
the  track,  and  while  in  this  position,  a  car  approached,  the 
driver  of  which,  after  waiting  a  moment  or  two,  told  the  plain- 
tiff to  '*  get  off  the  track,"  and  the  plaintiff  asked  him  to  wait 
until  the  trucks  moved  ;  promising  then  to  move,  whereupon  the 
car-driver  said,  *'  Damn  you  I  if  you  don't  get  off  here;  I  am  late; 
I  will  get  you  off  some  way  or  other;"  to  which  the  plaintiff  re- 
plied, ^*  You,  wait  a  moment;  I  guess  the  trucks  are  moving,  and 
I  may  go."  The  trucks  started,  and  as  the  plaintiff  prepared  to 
move  on,  the  driver  of  the  car  started  his  horses,  and  the  plat- 
form of  the  car  hit  or  touched  the  hind  wheel  of  the  plaintifTs 
vehicle,  and  overturned  it,  and  caused  the  personal  injuries  to  the 
plaintiff  complained  of. 

Hkld, 
1.  A  mUful  act  was  not  necessarily  established   by  the  evi- 
dence, 
(a)  The  car-driver  may  have  attempted  to  pass  either  with- 
out hitting  the  vehicle  or  by  shoving  it  around  out  of 
his  way  and  the  hitting,  or  the  force  of  the  blow  may 
have  been  an  error  of  judgment^   in  measuring  the  dih 
tance, 

(1.)  The  language  used  by  the  driver  does  not  neeei- 
arily  indicate  willfulness  and  malice, 
(a)  Dismissal  of  the  complaint  held  ebbob. 
(2.)  Isaacs  «.  Third  Avenue  R.  R.  Co.,  47  JY*.  T,  122,  distinguished. 

Before  Curtis  and  Sedgwick,  JJ. 

Bedded  February  7,  1876. 


COHEN  V.  DRY  DOCK,  &c.  R.  R.  CO.  369 

Plaintiff's  points. 

Exceptions  heard  at  general  term. 

The  action  is  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustaiifed  by  reason  of  the 
negligence  of  defendant's  servant.  The  facts  as  to  the 
injury  are  stated  in  the  opinion.  At  the  trial  the 
court  dismissed  the  complaint,  to  which  the  plaintiff's 
counsel  excepted.  The  court  directed  the  exception 
to  be  heard  in  the  first  instance  at  the  general  term, 
and  suspended  judgment  in  the  meantime. 

The  facts  are  stated  in  the  opinion. 

Julius  Lipma7ij  attorney,  and  of  counsel  for  plain- 
tiff, urged:  I.  The  car  driver's  act  came  within  the 
scope  of  his  employment.  What  is  the  scope  of  the 
driver's  employment?  Why,  to  drive  the  car — only 
that  and  nothing  more,  and  if  he  drives  it  unskill- 
fuUy,  and  even  maliciously,  the  plaintiff  submits  it  is 
"  within  the  scope  of  his  employment." 

II.  In  this  case  the  driver  did  not  intentionally  or 
willfully  commit  the  injury.  The  testimony  shows 
that  he  stopped  his  car  within  a  safe  distance  of  the 
buggy,  and  shouted  to  the  plaintiff  to  get  off  the  track. 
The  plaintiff  said  he  would  so  soon  as  the  wagons 
moved.  After  waiting  a  little,  the  driver  got  impatient, 
shouted  he  was  "late,"  and  swore  a  little.  Then  the 
trucks  began  to  move,  and  the  driver  let  go  the  brake 
and  drove  on.  The  presumption  and  fair  inference  is 
that  the  driver  thought  the  wheels  of  the  buggy  would 
be  sufficiently  off  the  track  when  the  car  reached  it  to 
pass  clear,  but  made  a  miscalculation.  In  this  view 
the  act  was  neither  willful  nor  unlawful,  but  was 
within  the  fair  scope  of  his  authority.  He  had  the 
full  command  and  charge  of  the  car  and  horses.  He 
had  the  command  and  management  of  them  for  a  law- 
ful purpose.  Was  responsible  to  the  defendants  for 
his  acts,  and  again  he  labored  under  the  responsibility 
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to  the  defendants  if  he  did  not  reach  the  termination 
of  his  route  within  the  prescribed  time.  He  was  not 
engaged  in  any  unlawful  act  or  employment,  and  the 
occurrence  took  place  in  the  course  of  that  employ- 
ment, and  arose  out  of  it.  The  plaintiff  was  not  a  pas- 
senger in  the  defendant's  car.  He  was  using  the  pub- 
lic highway. 

III.  Railway  companies  must  run  their  trains  with 
reference  to  persons  who  may  be  rightfully  upon  the 
streets  used  by  their  roads  (Kansas  Pacific  R.  B.  Go. 
V.  Pointer,  9  Jiaus  C.  20  ;  1872).  '*  Exemplary  dam- 
ages may  be  awarded  against  a  railway  company  for 
an  injury  occurring  through  the  gross  negligence  or 
drunkenness  of  its  servants''  (Peale  v.  Bailroad  Co., 
Dillon  [  V.  8.  Oir.  CL1 668 ;  1871).  Railroad  companies 
are  responsible  in  exemplary  damages  for  the  negligent 
and  wrongful  acts  of  their  agents  or  employees  (New 
Orleans,  Jackson,  and  Great  Northern  R.  R.  Co.  ». 
Bailey,  40  Miss.  395  ;  1866).  A  driver  is  acting  in  the 
line  of  his  duty  in  helping  a  child  or  infirm  person  on 
or  off  the  car,  and  the  company  is  liable  for  the  negli- 
gence of  a  driver  in  this  respect  (Drew  d.  Sixth  Av.  B. 
R.  Co.,  1  A66.  Ct.  of  Appeals,  Deo.  666 ;  26  N.  7. 
49).  Where  the  driver  is  notified  by  a  passenger  io 
stop  the  car,  and  does  so  partially,  and  then  starts  on 
again,  without  notice,  he  is  chargeable  with  neg^ 
ligence  (Nichols  ».  Sixth  Av.  R.  R.  Co.,  38  iT..  7. 
131).  To  entitle  a  passenger  to  recover  against  the 
carrier  for  being  pushed  off  the  platform  of  a  street 
car,  it  must  appear  that  an  employee  of  the  railway 
company  did  the  wrongful  act  (Pesley  v.  Third  Av. 
R.  R.  Co.,  1  Jones  <fr  Spencer,  406 ;  1871).  The  driver 
of  a  street  car  having  the  right  to  put  a  person  off  the 
car,  the  company  will  be  liable  for  his  acts  in  doing  so, 
even  if  his  act  should  be  malicious  and  willful  (Meyer 
z.  Second  Av.  R.  R.  Co.,  8  Bosworfh,  N.  T.j  305; 
1861). 
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IV.  All  the  authorities  cited  in  the  case  of  Isaacs  2?. 
Third  Avenae  Railroad  Company  (47  JV.  T.  122),  do 
not  conflict  with  the  general  proposition  above  stated  ; 
they  only  establish  the  general  proposition,  that  ''for 
willful  trespass  by  its  servant,  defendant  is  not  liable." 
The  plaintiff  does  not  dispute  it ;  but,  in  this  case,  he 
maintains  there  was  no  willful  trespass. 

V.  There  was  a  question  of  fact  to  be  determined, 
and  he  had  no  power  to  assume  the  fact  in  one  way  or 
the  other  ;  it  was  the  province  of  the  jury  (Thrings  v. 
-Central  Park  R.  R.  Co.,  7  Sobt  616  ;  Murray  v.  New 
York  Central  R.  R.  Co.,  4  Keyes^  274  ;  Deys  v.  Same, 
34  iT.  r.  9  ;  Ernst  0.  Hudson  River  R.  R.  Co.,  36  N,  T. 
« ;  Schwerin  v.  McKie,  6  Mob.  304  ;  Wolf  kiel  v.  Sixth 
Avenue  R.  R.  Co.,  38  N.  J.  49 ;  Ren  wick  «.  New 
York  Central  R.  R.  Co.,  36  N.  T.  132;  Copkendal  v. 
Eaton,  37  How.  438 ;  66  Barb.  158 ;  Brouhard  v.  Rens- 
selaer &  Saratoga  R.  R.  Co.,  32  Barb.;  1865 ;  1860  ; 
€entral  R.  R.  Co.  v.  Moore,  4  ZabruTcit^  N.  J.  284  ; 
1854). 

RobiuHon  &  Scribner,  attorneys,  and  J.  M.  Scribner^ 
of  counsel,  for  defendant,  urged :  I.  The  only  question 
involved  in  this  case  is  :  Can  a  master  be  held  liable 
for  the  willful,  intentional,  and  malicious  act  of  his 
servant,  without  proof  that  the  act  was  authorized  or 
subsequently  ratified  and  adopted  by  the  master  ?  The 
•authorities  are  so  numerous  and  positlvl  igainst  the 
liability  of  the  master  in  such  cases  that  it  seems  almost 
unnecessary  for  defendant  to  do  more  than  to  submit 
to  the  court  the  testimony  of  the  plaintiff  and  his  wit- 
nesses, and  ask  for  judgment.  The  case  is  too  plain  for 
any  argument.  All  the  cases  agree  that  a  master  is 
not  liable  for  the  willful  mischief  of  his  servant,  though 
he  be  at  the  time  in  other  respects  engaged  in  the  ser- 
vice of  the  former  (1  ChiL  PI.  69 ;  McManust?.  Cricket, 
1  Bast,  106 ;  Wright  v.  Wilcox,  19  Wend.  343 ;  Van- 
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derbilt  v.  Eichmond  Turnpike  Co.,  2  ComsL  479  ;  Clark 
V.  Metropolitan  Bank,  3  Duer,  241  ;  Hibbard  v.  N.  Y. 
and  Erie  R.  B.  Co.,  15  JV.  T.  467;  Mali  v.  Lord,  39 
Id.  383;  Frazer  v.  Freeman,  43  Id.  666;  Wells  v. 
N.  Y.  Central  R.  R.  Co.,  24  M,  cited  from  page  184; 
Isaacs  V.  Third  Avenue  R.  R.  Co.,  47  Id.  122; 
Huges  V,  N.  Y.  &  N.  H.  R.  R.  Co.,  4  Jo7).es  <6  Spencer j 
36  Superior  Ot.  Rep.  222  ;  Courtney  v.  Baker,  37  lb. 
249  ;  Ryan  v.  Hudson  River  R.  R.  Co.,  33  lb.  137 ; 
Congreve  v.  Ogden,  49  IV.  T.  257  ;  Poulton  n.  London 
&  S.  W.  Railway  Co.,  2  Law  Rep.  [Q.  B.]  634 ;  Roe  z. 
Birkenhead,  &c.,  R.  R.  Co.,  21  Law  Rqf>.  [Exch.]  9; 
Limb  V.  Polk,  9  Car.  <6  P.  629  ;  Weed  v.  Panama 
R.  R.  Co.,  17  N.  Y.  362 ;  Sanford  v.  Eighth  Avenue 
R.  R.  Co.,  23  Id.  313 ;  Drew  v.  Sixth  Avenue  R.  R. 
Co.,  26  Id.  49  ;  Higgins  v.  Watervliet  Turnpike  Co., 
46  Id.  23 :  Whittaker  v.  Eighth  Avenue  E.  R.  Co., 
61  Id,  295 ;  Hagan  v.  Eighth  Avenue  R.  R.  Co.,  15 
Id.  380).  Part  1,  chap.  20,  title  13,  §  6,  R.  5.,  which 
provides  that  the  owner  of  every  carriage  running  or 
traveling  upon  any  turnpike  or  public  highway  for  the 
conveyance  of  passengers  shall  be  liable^  in  all  cases, 
for  all  injuries  and  damages  done  by  any  person^  in 
the  employment  of  such  owner  as  a  driver^  while  driv- 
ing such  carriage,  to  any  person,  or  the  property  of 
any  person,  whether  the  act  occasioning  such  injury  or 
damage  be  willful  or  negligent,  or  otherwise,  in  the 
same  manner,  as  such  driver  would  be  liable,  does  not 
apply  to  railroads  (Whittaker  v.  Eighth  Avenue  E.  R. 
Cq*^  61  N.  T.  296).  It  does  not  apply  to  the  act  of  a 
conductor  (Isaacs  v.  Third  Avenue  E.  E.  Co.,  47  iT.  T. 
122). 

By  the  Court. — Curtis,  J.— The  exception  the 
case  presents  is  that  of  the  plaintiff  to  the  dismissal 
of  the  complaint,  by  the  court,  on  the  ground  that 
the  evidence  showed  that  the  injury  complained  of 
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was  occasioned  by  the  willful  aod  unlawful  act  of  the 
car-driver,  defendant's  servant,  and  not  within  the 
scope  of  his  employment.  The  case  shows  that  the 
plaintiff,  while  driving  his  buggy  through  Catharine 
street,  crossed  defendant's  track  so  far  that  only  the 
rear  part  of  the  hind  wheels  of  his  bnggy  remained 
upon  the  space  occupied  by  the  cars  when  in  motion. 
At  this  point  his  further  progress  was  arrested  by  a 
throng  of  trucks  and  other  vehicles.  The  defend- 
ants' car  soon  approached,  and  the  driver,  after  wait- 
ing a  moment  or  two,  told  the  plaintiff  to  "  get  off  the 
track."  The  plaintiff  asked  him  to  wait  until  the 
trucks  moved,  promising  then  to  move.  The  driver 
said  "  Damn  you !  if  you  don't  get  off  here  ;  I  am  late  ; 
I  will  get  you  off  some  way  or  other."  The  plaintiff 
said :  **  You  wait  a  moment.  I  guess  the  trucks  are 
moving,  and  I  may  go."  The  trucks  started,  and 
as  the  plaintiff  prepared  to  move  on,  the  driver  started 
his  horses,  and  the  platform  of  the  car  hit,  or  as  one 
of  the  witnesses  says  touched,  the  hind  wheel  of  the 
buggy,  and  overturned  it,  thus  causing  the  injury 
complained  of. 

Prom  the  evidence,  it  is  apparent  that  the  car- 
driver  may  have  attempted  to  pass  by  the  buggy 
either  without  hitting  it,  or  else  by  shoving  it  around 
out  of  his  way  so  he  could  get  by,  and  that  he  com- 
mitted an  error  of  judgment  in  measuring  the  dis- 
tance. This  is  consistent  with  his  saying  to  the  plain- 
tiff, '*  I  will  get  you  off  some  way  or  other."  He  was 
late  and  hurried,  and  perhaps  in  his  zeal  to  discharge 
his  duty  to  his  employer,  he  made  the  mistake  which 
caused  the  injury. 

Much  stress  at  the  argument  was  laid  by  the  de- 
fendant upon  the  language  of  the  driver,  as  indicat- 
ing willfulness  and  malice,  but  that  does  not  seem  to 
be  the  necessary  construction  to  place  upon  it.  It 
indicates  haste,  and  a  desire  to  drive  on,  and  has  to  b<? 
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considered  in  the  light  of  the  surrounding  circum- 
stances, and  a  Chesterfieldian  request  could  hardly 
be  expected.  It  is  quite  probable  if  he  had  used  his 
eyes  as  strenuously  as  he  did  his  tongue,  he  would 
have  been  more  careful,  and  the  injury  to  the  plaintiff 
would  not  have  occurred. 

It  is  claimed  that  upon  the  doctrine  in  the  case  of 
Isaacs  t.  The  Third  Ave.  R.  R.  Co.  (47  If.   T.  122), 
the   complaint   was   properly  dismissed,  this   being 
an  analogous  case.    That  was  a  case  where,  when  a 
female  passenger  desired  to  alight  from  the  car,  and 
declined  doing    so  until  it  stopped,   the  conductor 
threw  her  out  upon  the  pavement,  and  it  was  con- 
sidered that  this  was  his  unauthorized,  wanton,  and 
willful  trespass,  and  that  the  defendant  was  not  liable. 
But  this  case  is  not  to  be  interpreted  as  holding  that 
a  defendant  is  to  be  exonerated  from  liability  for 
injuries  occasioned  by  the  errors  and  negligence  of 
his  reckless,  careless,  or  unskillful  driver,  because  the 
driver  manifests  at  the  same  time  that  he  is  ru£Sanly 
and  brutal.     It  is  nowhere  intimated  that  the  employ- 
ment of  car  drivers  or  conductors  of  this  latter  class 
would  benefit  their  principals,  when  questions  of  pe- 
cuniary responsibility  for  injuries  arise.    On  the  con- 
trary, that  case  afSrms  the  rule,  that  for  a  servant's 
act  in  his  master's  business,  or  within  the  scope  of  his 
employment,  the  master  is  liable  for  any  abuse  of  au- 
thority conferred,  or  injuries  resulting  from  errors  of 
judgment,  or  mistake  of  facts,  or  from  a  negligent  or 
reckless  performance. of  duties  by  the  servant. 

The  question  to  be  passed  upon  here,  is  whether 
it  should  not  have  been  left  to  the  jury  to  determine 
as  a  question  of  fact  if  the  act  of  the  conductor  was 
willful  and  malicious,  or  negligent  and  reckless,  and 
deemed  by  him  necessary  to  accomplish  the  purpose 
with  which  he  thought  himself  charged. 

There  may  be  cases  so  near  the  line  between  law  and 
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fact  that  it  is  difficult  to  say  to  which  side  they  belong ; 
but  the  tendency  of  courts  is  to  scrupulously  watch 
that  the  right  of  a  plaintiff,  to  have  a  question  submit- 
ted to  a  jury  should  not  be  infringed  upon.  The  prin- 
ciple in  cases  like  the  present  is  adhered  to,  that 
where  the  fact  depends  upon  inferences  to  be  drawn 
from  the  circumstances  proved,  about  which  honest 
men  might  differ,  or  the  evidence  is  capable  of  different 
interpretations,  then  it  is  the  plaintiff's  right  to  have  the 
question  submitted  to  the  jury  (Hackford  v.  K".  Y. 
Central  R.  R.  Co.  ,3  If.  T.  654 ;  Belton  v.  Baxter,  58 
Id.  411 ;  Salter  v.  Utica  and  Black  River  R.  R.  Co. ,  58 
Id.  631 ;  Jackson  v.  Second  Avenue  R.  R.  Co.,  47  Jd. 
274). 

If  the  undisputed  proofs  in  the  present  case  showed 
that  the  act  of  the  driver  was  unauthorized,  willful,  and 
malicious,  and  out  of  the  scope  of  his  employment,  it 
was  the  duty  of  the  court  to  dismiss  the  complaint, 
and  if  the  question  had  gone  to  the  jury  on  such  evi- 
dence, and  they  had  found  a  verdict  for  the  plaintiff, 
it  would  also  have  been  the  duty  of  the  court 
to  set  aside  such  a  verdict  as  unsustained  by  the  evi- 
dence. But  the  case  presents  this  difficulty,  that  the 
undisputed  facts  are  consistent  with  the  plaintiff's 
claim  that  his  injuries  resulted  from  the  negligence 
of  the  defendant's  servant.  They  are  capable  of  such 
interpretation.  That  inference  is  fairly  to  be  drawn 
from  them,  and  though  men  may  honestly  differ  in 
their  views  in  respect  to  them,  still  it  is  the  province  of 
the  jury  to  pass  upon  the  question,  and  the  right  of 
the  plaintiff  to  have  it  submitted  to  them. 

We  think  that  the  plaintiff's  exceptions  should  be 
sustained,  the  verdict  set  aside,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event  of  the  action. 

Sedgwick,  J.,  concurred. 
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THOMAS  HAMILTON,  Plaintiff  and  Respondent, 
V.  THIRD  AVENUE  RAILROAD  COMPANY, 
Defendant  and  Appellant. 

L  verdict. 

1.  Passion  and  prejudicb  of  jubobs. 
(a)  What  not  sufficient  to  establish  thai  the  jury  uxu  so  actuated^ 
1.  Thb  rendering  a  verdict  on  conflicting  evidence,  contrary  to 
a  strong  intimation  from  the  court,  and  assessing  against  a 
corporation  damages  at  three  hundred  and  fifty  dollars,  for 
injuries  to  the  plaintiff's  feelings,  and  a  slight  pinching  of  his 
hands,  in  ejecting  him  from  a  car  for  alleged  non-payment  of 
fare,  is  not  ^ufScient. 
n.  DAMAGES. 
1.  Excessive. 
(a)  Three  hundred  and  fifty  dollars  in  above  case  is  not. 

m.  trial. 

1.  Chabob  that  a  cebtain  question  of  fact  is  not  involved, 

WHEN  NOT  EBBOB. 

(a)  It  is  not  erroneous  when  there  is  no  sufficient   evidence    in 
support  of  the  fact. 

1.  The  court  is  confined,  in  its  instructions,  to  the  scope  and 
province  of  the  proofs. 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  February  7,  1876. 

Appeal  from  an  order  denying  defendants'  motion 
for  a  new  trial,  and  from  a  Judgment  in  plaintiff's  fa- 
vor. 

The  action  was  brought  to  recover  damages  claimed 
to  have  been  sustained  by  the  plaintiff,  upon  being  put 
off  one  of  the  defendant's  cars,  for  non-payment  of  fare. 
The  answer  of  the  defendant  denies  that  there  was  any 
such  occurrence. 
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ClarJcson  H,  Potter^  for  appellant. 

The  Count  Joannes^  for  reBpondent,  among  other 
things,  urged  : — ^The  defendant  demands  a  fourth  trial 
of  this  action.  Authorities  and  precedent  are  against 
any  more  than  three  trials,  wherein  a  plaintiff  has 
gained  consecutive  verdicts  and  judgments,  without 
any  disagreement  by  the  respective  juries  (Shaw 
2).  Worcester  Railway  Co.,  7  Oray  {Mass.)  Rep.). 
Verdicts  fifteen  thousand  dollars ;  eighteen  thous- 
and dollars ;  and  twenty -two  thousand  five  hun- 
dred dollars.  The  Honorable  Bufus  Choate,  for  plain- 
tiff to  resist  another  trial,  said  that  he  had  searched 
the  English  and  American  authorities,  and  he  could 
nowhere  find  permission  granted  for  a  fourth  trial,  fol- 
lowing three  consecutive  verdicts  for  a  plaintiff  against 
the  same  defendant,  and  for  the  same  cause  of  action. 
Chief  Justice  Shaw  refused  a  fourth  trial  of  the  same 
action. 

By  the  CotJET. — Curtis,  J. — The  defendant  urges 
that  the  verdict  was  flagrantly  against  the  evidence, 
and  should  be  set  aside.  The  plaintiff  testifies  that 
he  was  expelled  from  defendant's  car  No.  2,  having 
first  been  conveyed  to  defendant's  depot  in  car  No.  75, 
to  the  conductor  of  which  he  paid  his  fare  through, 
and  that  he  was  then  changed  to  car  No.  2,  the  con- 
ductor of  which  told  him  to  "come  on,"  he  "was 
all  right,"  when  he  asked  him  if  he  required  a  ticket  to 
go  on  that  car.  There  was  strong  conflicting  evidence 
on  the  defendant's  part,  with  a  strong  intimation  from 
the  court  that  the  plaintiff  was  mistaken.  The  question 
of  fact  was  properly  left  to  the  jury.  The  evidence 
was  conflicting,  and  however  the  court  may  have  been 
impressed  in  regard  to  it,  the  province  of  the  jury  to 
pass  upon  it  could  not  be  invaded.  At  each  of  the 
three  trials  of  this  action  the  jury  have  found  for  the 
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plaintiff  upon  this  issue  of  fact ;  and  this  of  itself,  un- 
less  Bome  strong  reason  to  the  contrary  is  shown,  is  a 
circumstance  entitled  to  consideration  when  a  motion 
is  made  to  set  aside  the  verdict  as  contrary  to  evi- 
dence. 

But  the  defendant  insists  that  the  verdict  of  the 
jury  was  the  result  of  passion  and  prejudice,  and  that 
this  is  evidenced  by  the  disregard  of  the  weight  of 
evidence,  and  by  the  amount  of  the  verdict,  and  that 
no  such  verdict  would  have  been  given  against  a  na- 
tural person. 

The  jury  had  the  witnesses  before  them,  they  had 
the  best  opportunity  of  determining  who  were  and 
who  were  not  reliable,  and  because  they  believed  the 
plaintiff's  testimony,  and  disbelieved  that  which  wa& 
in  conflict,  it  is  not  easy  to  see  that  the  verdict  was 
against  the  weight  of  evidence.  Nor  is  it  made  ap- 
parent that  in  a  similar  case,  and  upon  like  proofs, 
such  a  verdict  would  not  have  been  given  against  a 
natural  person.  There  is  nothing  in  the  case  that 
shows  that  the  jury,  in  their  manner  or  conduct  or 
deliberations,  were  swayed  by  passion  or  prejudice. 

At  the  first  trial  of  this  action,  after  the  decision  in 
it  establishing  the  rule  of  damages,  reported  in  53  N. 
Y.  25,  the  jury  rendered  a  verdict  for  one  thousand  five 
hundred  dollars  damages.  On  a  motion  for  a  new 
trial,  this  was  set  aside  as  excessive,  and  on  the  pres- 
ent trial,  after  the  jury  had  been  carefully  cautioned 
by  the  court  against  committing  a  similar  act,  the 
plaintiff  had  a  verdict  of  three  hundred  and  fifty  dol- 
lars. If  the  plaintiff's  testimony  was  true,  and  the 
jury  so  found  it,  it  is  not  clear  that  the  sum  awarded 
was  an  excessive  recompense  for  the  injury  he  testified 
was  done  to  his  feelings.  The  present  verdict  can  not, 
in  this  view  of  it,  be  set  aside  as  excessive,  nor  is  it  in 
collision  with  the  intimation  of  the  court  when  the- 
preceding  verdict  was  set  aside. 
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The  only  remaining  point  raised  on  the  argument 
was  that  the  judge  erred  in  charging  that  this  was  a 
question  of  payment  of  fare,  and  not  of  production  of 
a  ticket,  and  that  if  the  plaintiff  had  paid  his  fare,  the 
company  was  liable  for  the  mortification  and  injury  to 
his  feelings  which  resulted  in  his  removal. 

It  may  well  be  that  if  the  regulations  of  the  de- 
fendant required  that  the  plaintiff  should  purchase  a 
ticket  before  or  after  he  entered  the  car,  it  was  his 
duty  to  do  so,  and  that  he  should  also  produce  it 
when  called  upon  by  the  conductor,  and  that  if  he 
failed  to  do  so  when  asked,  the  conductor  had  the 
right  to  remove  him  from  the  train. 

But  it  does  not  appear  in  the  present  case  that  the 
removal  of  the  plaintiff  from  the  car  was  in  conse- 
quence of  the  non-purchase  or  non-production  of  a 
transfer  ticket.  No  such  reason  for  his  removal  was 
alleged  in  the  answer  or  was  shown  on  the  trial.  It 
was  not  proved  that  the  defendant's  regulations  re- 
quired the  plaintiff  to  provide  himself  with  such  a 
ticket,  or  with  any  ticket.  Defendant's  superinten- 
dent testified  that  in  1868,  ''payment  of  seven  cents 
fare  on  a  Harlem  car  would  have  entitled  a  passenger 
to  one  continuous  passage  on  the  same  car  to  any  point 
on  the  downward  track  of  the  road  until  after  4.33 
P.M.,  when  the  'through  cars'  began  to  run  off, 
after  which  hour  the  passengers  would  be  passed,  at 
the  depot,  to  'another  car.' 

"  No  passenger  is  passed  until  the  run-off  trips  be- 
gin in  the  afternoon  ;  the  conductor  then  passes  the 
number.  I  had  twenty-five  passengers.  The  conduc- 
tor of  the  other  car  then  takes  the  passengers,  without 
a  check,  and  without  a  fare  ;  that  is  only  at  night,  on 
the  'run-off'  trips."  This  is  vague,  and  the  last  sen- 
tence possibly  refers  to  the  practice  of  the  defendant, 
at  the  period  he  testified,  instead  of  the  time  of  the  oc- 
currence complained  of.     It  is  not  proved  that  any 
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duty  devolved  upon  the  plaintiff  to  provide  himself 
vnth  a  transfer  ticket,  or  that  a  rule  of  defendant's  ex- 
isted to  that  effect.  The  evidence  is  that  he  not  onlr 
was  unsupplied  with  one,  but  that  the  conductor  told 
him,  in  substance,  that  it  was  unnecessary  to  have  one 
when  he  entered  the  car.  The  conductor  testifies  be 
does  not  recollect  about  it,  but  neither  he  nor  the  driver 
testify  that  there  was  any  practice  or  rule  at  that  time 
requiring  passengers  to  provide  themselves  with  such 
tickets. 

There  was  no  sufficient  foundation  laid  for  the  judge 
to  instruct  the  jury  that  they  should  consider  whether 
the  plaintiff  had  a  transfer  ticket,  and  refused  to  pro- 
duce it,  that  in  case  he  had  one,  and  so  refused,  that 
the  conductor  had  a  right  to  remove  him.  The  court 
is  confined,  in  its  instructions  to  the  jury,  to  the  scope 
and  province  of  the  proofs,  and  can  not  go  beyond  to 
charge  as  to  contingencies  and  obligations  not  em- 
braced or  affected  by  them.  This  exception  to  the 
charge  can  not  be  sustained,  and  the  charge  seems  to 
accord  with  what  was  held  to  be  the  proper  measure 
and  limit  of  damages  in  the  decision  in  this  case  here- 
tofore referred  to. 

The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

Sedgwick,  J.,  concurred. 
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PEANCIS  B.  HEGEMAN,  Plaintiff  and  Respon- 
DENT,  V.  MARY  A.  CANTEELL,  et  al,  Defen- 

DANT  AND  APPELLANT. 
I.  VERDICT. 

1.    POWSB  OF  THE   C0T7BT    TO  SEND    BACK  A  JtTBT,  AFTEB  HAYIKa 
AinXOTTSCEJi  THEIB  VEBDICT,  FOB  BE-C0N8IDEBATI0N. 

(a)  Before  the  verdict  U  recorded^  the  court  may,  if  it  appear  to  be 
a  mistaken  one,  send  the  jury  back  for  a  further  considera- 
tion, 
n.  ISSUES  FRAMED  IN  AN  EQUITY  CAUSE  FOR  TRIAL  BY 
JURY. 
1.  Decisions  made  ditbing  the   tbial,  and  the   ybbdict  it- 
self, AS  TO  BEING  8UPPOBTED  BY  SUFFICIENT  EVIDENCE,  HOW 
TO  BE   BEYIEWED. 

(a)  Onlpy  either  on  the  hearing  of  the  cause  at  special  term 
for  the  trial  of  equity  causes,  or  on  a  case  with  excep- 
tions, to  be  made  and  settled  as  provided  in  other  cases, 
or  on  a  motion  upon  the  minutes. 

2.   VeBDICT,    CONCLUSIVENESS  OF. 

(a)  The  court,  at  the  ultimate  hearing  and  disposal,  exercises 
its  discretion,  and  is  not  precluded  from  rejecting  the  verdict, 
and  ordering  a  new  trial,  or  from  finding  the  question  of  fact 
itself, 
m.  APPLICATION  OP  THE  PRINCIPLES. 
Three  questions  were  framed  for  trial  by  jury.     The  judge  charged 
the  jury  that  if  they  found  the  first  two  in  the  affirmative,  they 
should  render  a  certain  specified  finding  on  the  third,  but  if  they 
found  the  first  two  in  the  negative,  then  they  should  render  a  certain 
other  specified  finding  on  the  third.  The  jury  retired,  and  brought 
in  a  verdict  finding  the  first  two  questions  in  the  negative,  but  find- 
ing the  third  in  the  manner  in  which  by  the  charge  they  were  au- 
thorized to  find  only  in  case  of  finding  the  first  two  in  the  negative. 
The  court  refused  to  receive  the  verdict,  repeated  its  charge,  and 
sent  the  jury  back  for  further  consideration.      The  jury  returned 
with  a  verdict  finding  the  first  two  questions  in  the  negative,  as  be- 
fore, and  as  to  the  third,  in  the  manner  in  which  by  the  charge  they 
were  directed  to  find  it  in  the  event  of  finding  the  first  two  in  the 
negative.       The   verdict    was    against     the    defendant.       The 
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cause  wa£i  then  brought  on  and  beard  at  a  special  term  as  an  equit  j 
cause.  No  evidence  was  offered  by  the  defendant.  Judgment  wa» 
rendered  for  the  plaintiff.  Afterwards  defendant  moved  to  set  aside 
the  verdict  on  affidavits  and  the  judgment  roll. 

Held  : 

1.  Th^it  on  such  a  motion,  which  brought  neither  the  evidence  nor 
the  charge  before  the  court  the  question  as  to  whether  there 
was  error  in  the  charge,  could  not  be  entertained. 

2.  That  from  so  much  of  the  charge  as  was  before  the  court  there 
seemed  to  be  an  inconsistency  in  the  first  verdict  which  author- 
ized the  trial  judge  to  refuse  to  receive  it,  and  send  the  jury 
back. 

Before  Curtis  and  Sedgwick,  J  J. 

Decided  February  7,  1876. 

Appeal  by  the  defendant  Mary  A.  Cantrell,  from 
an  order  made  October  21,  1875,  denying  her  motion 
to  set  aside  the  verdict  of  the  jury. 

The  action  was  brought  to  foreclose  a  mortgage  to 
secure  the  sum  of  twelve  thousand  five  hundred  dol- 
lars, by  the  defendant  to  the  plaintiflF.  The  defen- 
dant set  up  the  defense  of  usury,  claiming  that  she, 
in  fact,  received  but  eleven  thousand  five  hundred 
dollars,  and  that  the  difference  was  deducted  by 
the  plaintiflF,  as  an  additional  percentage  for  making 
the  loan. 

On  October  5,  1874,  the  following  special  issues 
were  framed  to  be  tried  by  a  jury. 

First — Was  there  any  agreement  between  the  plain- 
tiflF, Francis  B.  Hegeman,  and  the  defendant,  Mary  A. 
Cantrell,  other  than  the  one  set  forth  in  the  bond  and 
mortgage  referred  to  in  the  complaint  herein  ? 

Second — Was  there  any  unlawful  or  corrupt  agree 
ment  between  the  plaintiff,  Francis  B.  Hegeman,  and 
the  defendant,   Mary  A.  Cantrell,   by  which  it  was 
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agreed  that  the  said  defendant,  Oantrell,  should  pay 
to  the  plaintiff,  for  the  loan  of  the  sum  of  twelve  thou- 
sand five  hundred  dollars,  secured  by  the  bond  and 
mortgage  of  said  Cantrell,  referred  to  in  the  complaint, 
the  sum  of  thirteen  hundred  and  fifty  dollars,  over  and 
above  the  seven  per  cent,  specified  in  said  bond  and 
mortgage  ? 

Third — What  amount  of  money  did  the  plaintiff 
advance  on  the  bond  and  mortgage  set  forth  in  the 
complaint  i 

It  was  farther  ordered  that  such  issues  be  tried  on 
notice  from  either  party  to  the  other  of  two  days  at 
any  trial  term  of  this  court,  and  said  issues,  when  de- 
termined, be  certified  to  this  court  for  final  judgment 
thereon  herein. 

The  issues  were  tried  and  submitted  to  a  jury, 
March  18th,  1875. 

After  the  charge  of  the  court,  the  jury  retired,  and 
brought  in  their  answers  to  the  issues,  as  follows  :  To 
the  first  and  second  issues  they  answered  *'No,"  and 
to  the  third  issue,  '' Eleven  thousand  one  hundred  and 
fifty  dollars." 

The  court  declined  to  receive  the  verdict,  or  to 
have  it  recorded,  and  directed  the  jury  to  retire  to 
their  room  for  further  deliberation.  The  affidavits  as 
to  what  occurred  are  conflicting.  It  appears  by  the 
stenographer's  minutes,  as  stated  in  the  defendant's 
moving  papers,  that  the  court  read  again  to  the  jury 
this  portion  of  the  charge:  "I  have  charged  you, 
there  is  no  direct  evidence  that  the  plaintiff  knew  any- 
thing of  the  transaction  of  Canis,  or  even  heard  of  it ; 
yet  if  you  believe  the  testimony  of  Mrs.  Cantrell,  and 
upon  that,  in  connection  with  the  other  evidence  in 
the  case,  can  satisfy  yourselves,  upon  your  oaths,  that 
there  was  collusion  between  the  plaintiff  and  Mr. 
Dorland,  as  her  agent,  on  the  one  side,  and  Canis  on 
the  other,  and  this  deduction  of  one  thousand  three 
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hundred  and  fifty  dollars  was  a  mere  device,  contri- 
vance, &c.,  to  defeat  the  provisions  of  the  statute,  and 
to  secure  to  the  plaintiff  a  greater  rate  of  interest  for 
the  loan  of  the  money  than  the  legal  rate,  or  if  this  de- 
vice originally  resorted  to  by  Mr.  Borland,  without 
authority,  was  subsequently  ratified  by  the  plaintiff 
with  full  knowledge  of  the  facts,  then  in  either  case 
you  will  answer  yes  to  the  first  two  questions, 
and  in  response  to  the  third,  yon  will  fix  the  amount 
of  money  advanced  by  the  plaintiff  on  the  bond  and 
mortgage  set  forth  in  the  complaint,  at  the  sum  of 
eleven  thousand  one  hundred  and  fifty  dollars.  These 
are  the  only  conditions  upon  which  you  are  to  find 
*  Eleven  thousand  one  hundred  and  fifty  dollars/ 

"If  you  believe  the  other  theory  that  the  plaintiff 
was  not  directly  or  indirectly  guilty  of  usury  in  any  of 
the  various  ways,  in  which  I  have  instructed  you  she 
may  have  become  liable,  you  must  find  a  verdict  for 
twelve  thousand  five  hundred  dollars.'' 

The  defendant's  counsel  excepted.  The  jury  again 
retired,  and  returned  with  their  verdict,  answering 
''No "  to  the  first  and  second  issues,  as  before,  but  to 
the  third  issue  they  answered  "Twelve  thousand  five 
hundred  dollars." 

The  defendant  then  moved  for  a  new  trial  on  an 
aflSdavit,  which  was  denied,  April  7th,  1875. 

The  cause  was  then  proceeded  with  at  the  April 
special  term,  and  heard  as  an  equity  cause.  No  evi- 
dence was  offered  by  the  defendant.  Judgment  was 
rendered  for  the  plaintiff  on  or  about  April  8tb, 
1875. 

In  September,  1875,  the  defendant  moved  on  affi- 
davits and  the  judgment  roll  to  set  aside  the  verdict 
found  by  the  jury,  before  whom  the  special  issues 
were  tried. 

This  motion  was  denied,  and  from  the  order  deny- 
ing it,  this  appeal  is  taken. 
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Henry  C.  MorangCy  for  the  appellant. 
A.  J?.  Wagner^  for  the  respondent. 

By  the  Court.— Curtis,  J. — The  finding  of  the 
jury  upon  the  third  issne  submitted  to  them  was  prob- 
ably inconsistent  with  their  findings  as  to  the  first 
and  second  issues  also  submitted  to  them.  In  the 
absence  of  the  charge  of  the  judge,  and  of  all  the  evi- 
dence, as  there  is  no  case  made  by  which  either  of 
these  are  brought  before  the  court,  on  thiis  application, 
it  is  not  easy  to  perceive  what  transpired  at  the  trial. 
This  inconsistency  was  apparently  an  error,  or  over- 
sight, to  which  the  court,  upon  receiving  from  the 
foreman  the  findings  of  the  jury,  immediately  called 
their  attention,  and  directed  them  to  retire  for  further 
consideration.  This  was  the  proper  coarse  to  be  pur- 
sued by  the  court. 

A  verdict  is  of  no  force  until  given  openly  in  court, 
and  received  and  recorded,  and  until  received  and 
recorded  the  jury  have  a  right  to  retire,  and  to  further 
consider  their  verdict  and  to  alter  it.  The  practice  has 
long  prevailed  that  the  court  may  of  its  own  accord 
send  the  jury  back  to  reconsider  their  verdict,  when  it 
appears  to  be  a  mistaken  one,  before  it  is  received  and 
recorded  (Root  v.  Sherwood,  6  JoTitis.  68).  If  the  ver- 
dict is  in  writing,  it  makes  no  diflference,  and  the  jury 
have  the  same  right,  before  it  is  received  and  recorded, 
to  retire  and  to  re-consider  it,  and  to  vary  from  their 
first  finding  (Blackley  v.  Sheldon,  7  Johns.  34). 

As  far  as  can  be  gathered  from  what  is  before  us 
as  to  what  transpired  at  the  trial,  and  the  delivery  of 
the  verdict,  there  was  eminent  propriety  in  the  court 
sending  back  the  jury  to  further  consider  the  questions 
submitted.  If  there  was  an  oversight  or  an  incongru- 
ity in  their  finding,  they  had  an  opportunity  of  cor- 
recting it ;  and  if  there  was  not,  they  had  an  oppor- 
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tunity  for  further  deliberation  and  intelligent  consid- 
eration, and  of  answering  the  questions,  as  tbey  might 
find  they  should  be  answered  from  the  evidence. 

If  there  was  any  error  on  the  part  of  the  judge  in 
giving  instructions  or  directions  to  the  jury,  it  is  very 
diflBcult  for  us  to  pass  upon  it  without  having  either 
the  testimony  or  the  charge  before  us.  The  affidavits 
of  jurymen,  taken  ex  parte^  and  long  after  the  trial, 
are  liable  to  be  affected  by  failure  of  recollection  or 
by  sympathy  for  the  losing  party.  At  any  rate,  the 
Rules,  hereafter  referred  to,  and  settled  practice  of  the 
court,  have  long  established  another  course  of  proce- 
dure that  may  be  pursued  to  set  aside  a  verdict,  and 
to  obtain  a  new  trii  1  of  special  issues. 

The  issues  in  an  equity  cause  are  framed  and  sent 
to  a  jury  simply  to  inform  the  conscience  of  the  court. 
At  the  ultimate  hearin,'^  and  disposition  of  the  cause, 
the  court  exercises  its  discretion  as  to  how  far  it  is  to 
be  controlled  by  the  findings  of  the  jury,  and  is  not 
precluded  even  then  from  rejecting  the  verdict,  or 
ordering  a  new  trial,  or  from  finding  the  question  of 
fact  itself  (Patterson  v.  Ackerson,  1  Edwards  Chy.  B. 
103 ;  Brown  v.  Clifford,  7  Lansing^  53 ;  Vermilye  v. 
Palmer,  62  iV.  T.  475). 

In  order  to  justify  and  speedily  review  the  trial  of 
the  issues  sent  to  a  jury  for  determination,  the  Rules 
of  the  court  require  either  party  feeling  aggrieved  by 
the  determination  of  such  special  issues,  and  desirous 
of  a  new  trial  on  the  ground  of  any  error  of  the  judge, 
or  on  the  ground  that  the  verdict  is  against  evidence 
(except  where  the  judge  directs  such  motion  to  be 
made  upon  his  minutes),  to  make  such  motion  on  a 
case  and  exceptions,  or  a  case  containing  exceptions, 
to  be  served  and  settled,  as  provided  in  other  cases 
{Rule  33,  1858  :  Hule  40,  1874). 

If  this  application  brought  before  us  the  proofs  at  the 
trial,  and  the  judge's  charge,  instead  of  the  conflicting 
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allegations  of  ex  parte  affidavits,  it  would  greatly 
facilitate  the  inquiry  as  to  the  grounds  of  the  alleged 
errors  of  the  court.  But  giving  the  application  such 
consideration  as  what  is  presented  by  the  papers  war- 
rants, there  fails  to  be  disclosed  ground  for  reversing 
the  order  appealed  from,  and  for  setting  aside  the 
verdict. 

The  order  appealed  from  should  be  affirmed,  with 
•costs. 


Sedgwick,  J.,  concurred. 


JOHN  P.  GOULD,  Plaintiff  and  Eespowdent,  «. 
JOHN  T.  MOORE,  Defendant  and  Appellant. 

L  TRIAL,  conduct  OF. 

1.   GENERAL    OBJECTION,    WELLT   CAN    NOT    BE    UBGED    X7NDEB,     ON 
APPEAL. 

1.  Question  itating/acts  assumed  to  have  been  proved, 
(a)  A  decision  overruling  a  general  objection  to  such  a  ques- 
tion can  not  be  impugned  on  appeal  on  the  ground  that 
there  was  no  proof  of  the  facts  on  which  the  question  was 
based. 
H.  Summing  up. 

1.  Refebence  bt  counsel  to  mattebs  not  pboyed,  ob  of  which 
the  pboof  was  excluded. 
\.  Itis  highly  improper, 
3.  It  is  the  duty  of  the  eovrt  not  to  permit  %t, 
8.  Error.    It  is  error  to  permit  it  after  objection  made. 

But 
if,  on  objection,  such  reference  is  immediately  rebuked 
by  the  court,  and  not  persevered  in,  it  is  not  eatise  for 
reversal,  unless  it  was  made  in  bad  faith,  and  might  have 
prejudiced  the  defeated  party. 
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n.     NEWLY  DISCOVERED  EVIDENCE,  MOTION  FOR   NEW 
TRIAL  ON  THE  GROUND  OP. 
1.  Affidayit  of  witniess  who  is  to  oitb  it  is  BSqUISITB. 
(a)  Death  of  foUnesij  tohat  necessary  in  ease  of, 
1.  Documentary  or  other  proofs  corroborating  or  establishing 
what  it  is  alleged  could  have  been  shown  by  him. 

(h)   DiLIOENCB. 

When  the  evidence  claimed  to  have  been  newly-discovered  is 
that  there  was  a  person  who  could  have  testified  that  he 
had  paid  for  the  services  rendered,  and  the  discovery,  was 
claimed  to  have  been  first  made  by  such  person  stating  to 
the  counsel  of  the  defeated  party,  a  few  days  after  the  trial, 
that  he  had  made  such  payment,  but  it  appearing  that  such 
person,  at  the  time  of  the  rendition  of  the  services  was, 
and  down  to,  and  after  the  trial  (which  covered  a  long 
period  of  time),  had  been  on  terms  of  intimacy  with  the 
defeated  party,  and  had  some  connection  with  the  transac- 
tions, out  of  which  the  claim  for  services  arose. 

Held 
tJiat  reasonable  diligence  had  not  been  shown, 
1.  That  the  successful  party  had  frequently  told  the 
counsel  for  the  unsuccessful  one  that  such  person 
had  never  paid  him,  does  not  excuse  nonrcnquiry  of  such 
person  as  to  the  fact. 

Before  Curtis  and  Sedgwick,  JJ. 

Bedded  Fdruoflry  7,  1876. 

Appeal  by  the  defendant  from  a  judgment,  and 
from  an  order  denying  a  motion  for  a  new  trial  upon 
the  ground  of  newly-discovered  evidence.  The 
action  is  brought  to  recover  the  value  of  services 
alleged  to  have  been  -  performed  for  defendant  in  ob- 
taining a  compromise  of  his  indebtedness.  The  de- 
fendant denies  the  employment,  extent,  and  value  of 
the  services,  and  their  performance.  A  verdict  was 
rendered  against  the  defendant  for  sixteen  thousand 
two  hundred  dollars. 

It  appeared  upon  the  trial  that  the  defendant  was 
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one  of  the  late  firm  of  C.  W.  &  J.  T.  Moore  &  Co., 
merchants,  of  the  city  of  New  York,  who  failed,  and 
made  an  assignment,  on  December  4,  1861,  at  which 
time  their  indebtedness  amounted  to  aboat  one  million 
dollars.  The  partners,  excepting  the  defendant,  took 
proceedings  for  a  discharge  under  the  bankrupt  act. 
Defendant  did  not. 

In  1868,  the  plaintiff  caUed  upon  the  defendant,  and 
proffered  his  services  to  secure  the  release  of  the  de- 
fendant from  his  liabilities,  which  he  said  could  be 
done  for  about  seventy  thousand  dollars. 

Soon  after,  the  plaintiff  proceeded  with  his  negotia- 
tions for  a  compromise,  the  claims  against  defendant 
at  that  time  being  about  six  hundred  and  seventy 
thousand  dollars  or  six  hundred  and  eighty  thousand 
dollars,  and  the  defendant  having  furnished  him  with 
a  statement  of  the  same.  The  defendant  claims  that 
this  employment  was  by  and  on  account  of  Mr.  Edwin 
Hoyt. 

As  fast  as  plaintiff  effected  compromises,  he  had 
the  claims  assigned  to  Mr.  Hoyt,  or  in  blank,  and  de- 
livered the  assignments  to  Mr.  Hoyt,  who,  if  in  blank, 
inserted  his  own  name  as  assignee.  Mr.  Hoyt  fur- 
nished the  money  to  make  the  compromises.  The 
plaintiff  finally  compromised  about  three  hundred  and 
fifty  thousand  dollars  of  defendant's  indebtedness. 

In  all  cases  Mr.  Hoyt  furnished  the  money,  and 
became  substituted  as  defendant's  creditor. 

It  was  admitted  at  the  trial  that  the  plaintiff  made 
a  great  many  exertions  to  effect  compromises  of  de- 
fendant's debts  that  were  unsuccessful.  There  was 
evidence  as  to  the  value  of  the  alleged  services. 

Miller,  Peel  <fe  OpdyJce,  attorneys,  and  Litingston 
K.  Miller,  of  counsel  for  appellant,  urged :  I.  The 
motion  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  should  have  been  granted.  i^/r^iJ.— Facts 


^'™w 


3r0  GOULD  V.  MOORE. 


Appellant's  points. 


shown  on  motion  for  a  new  trial :  1.  That  defendant's 
attorneys  had  been  informed  by  plaintiff,  in  conversa- 
tions with  him,  that  Mr.  Hoyt  had  never  paid  him. 
This  is  not  denied  by  plaintiff.  2.  That  Hoyt  had  paid 
the  plaintiff  in  full  for  the  services  in  this  sait,  and 
would  so  testify.  3.  That,  at  the  trial,  he  (Hoyt)  was 
too  sick  to  be  out,  and  could  not  attend.  4.  Althongh 
Mr.  Hoyt  is  dead,  the  evidence  is  in  his  books,  and 
will  show  that  it  was  he  that  employed  plaintiff  to  do 
these  services,  and  paid  him  for  it  Kules  of  law  as  to 
new  trial  on  account  of  newly-discovered  evidence:  1. 
That  evidence  has  come  to  party's  knowledge  since  the 
trial.  2.  Thatit  was  not  owing  to  want  of  diligence  that 
the  evidence  was  not  discovered  before  trial,  (a)  Hoyt 
was  too  sick  to  be  seen  or  examined.  (&)  Plaintiff  de- 
ceived defendant's  counsel  as  to  the  fact,  and  therefore 
induced  him  to  disbelieve  the  fact,  which  now  is  found  to 
be  true.  3.  The  new  evidence  must  be  material  so  as  to 
produce  a  different  verdict.  4.  It  must  not  be  cumula- 
tive. This  last  rule  is  very  strictly  applied,  **  but  it  has 
exceptions  occasionally."  If  it  appears  that  if  received, 
the  most  obvious  justice,  and,  if  rejected,  the  most  ob- 
vious injustice,  will  be  done,  courts  do  not  hesitate  to 
adopt  the  former  alternative  {Graham  &  Waterman  on 
Nem  Trials,  3,  p.  1064 ;  Barker  Z).  French,  18  Yt  460.) 
6.  The  affidavit  of  the  witness  must  be  produced  or  ex- 
cused. In  this  case  he  was  too  sick,  and  the  affidavit 
of  two  persons  with  whom  he  conversed  is  given.  We 
submit  that  on  the  motion  for  new  trial  all  the  forego- 
ing  requisites  have  been  complied  with. 

II.  The  motion  for  new  trial  upon  the  judge's  min- 
utes should  have  been  granted,  because  the  verdict  is 
contrary  to,  and  not  sustained  by  the  evidence. 

III.  There  was  no  evidence  on  which  the  jury  conld 
fix  the  valuation  of  services.  The  only  witness  was  W. 
C.  Noyes,  and  his  answer  was  to  a  question  setting  out 
a  set  of  facts,  none  of  which  were  proved  in  the  case. 


GOULD  V.  MOORK  391 


Respondent's  points. 


Plaintiff,  who  swears  to  value,  is  not  shown  to  be 
an  expert  in  such  matters.  The  exception  to  the 
decision  overruling  the  objection  to  the  questions  put 
to  Noyes,  is  well  taken.  The  case  was  entirely  sup- 
posititious. 

IV.  The  judgment  should  be  reversed,  because  the 
plaintiff's  counsel,  on  the  trial  of  this  action,  in  sum- 
ming up  to  the  jury,  violated  well-established  princi- 
ples of  law,  by  referring  to  matters  not  in  evidence  and 
making  them  a  part  of  his  summing  up.  There  can  be 
no  doubt  that  these  matters  seriously  affected  and  prej- 
udiced defendant.  That  it  was  an  unpardonable 
license,  and  in  violation  of  the  privileges  of  counsel,  will 
be  obvious  upon  reference  to  the  following  authorities : 
Waterman  on  JSFew  Trials^  686 ;  Legg  v.  Drake,  1 
MoCooJc,  286  ;  1  Ohio  8.  M.  ;  Dickerson  z.  Burke,  26 
Geo.  225  ;  Tucker  X).  Heniker,  41  N.  H.  317 ;  Vide  Mul- 
doon  V.  State,  11  Geo.  616,  629 ;  Berry  ^).  State,  10  Oeo. 
522  ;  Martin  v.  Orndorft,  22  lowa^  604  ;  Hoxie  t?.  Home, 
33  Conn.  471  ;  Cooke  v.  Ritter,  4  E.  D.  Smith,  253 ; 
Crandall  v.  People,  2  Lansing,  313 ;  Waterman  on 
New  Trials,  655,  4  iT^.  Rep.  213  ;  Koelges  v.  Guard- 
ian Mu.  L.  I.  Co.,  N.  Y.  Com.  of  Appeals,  MSS. 

Nelson  Smith,  attorney,  and  of  counsel  for  respond- 
ent, urged  :  I.  The  proof  on  the  part  of  the  plaintiff 
showed  the  employment,  what  the  services  were,  and 
what  they  were  worth. 

II.  The  exception  taken  by  the  defendant  (and 
the  only  one  taken  by  him)  to  the  decision  of  the 
court  overruling  his  objection  to  the  question  put  to 
the  witness  Noyes,  was  not  well  taken.  1.  The  as- 
sumptions embraced  in  the  question  were  fully  justi- 
fied by  the  testimony,  which  had  been  given,  and 
therefore  the  question  was  proper.  2.  The  objection 
to  the  question  is  general.  It  does  not  specify  any 
ground.    Had  grounds  of  objection  been  mentioned. 
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they  might  have  been  obviated.  It  is  well  settled  in 
such  cases,  that  the  party  objecting  must  specify  his 
grounds,  or  his  exception  can  avail  him  nothing  (Foun- 
tain V.  Pettee,  38  iV^.  Y.  184-186  ;  Malony  v.  Perkins, 
9  Bosw.  576 ;  Doane  v.  Eddy,  16  Wend.  526 ;  Merritt 
V.  Seaman,  6  Barb.  230). 

III.  The  remarks  attributed  to  the  plaintiff  s  counsel 
in  summing  up,  even  conceding  them  to  have  been  im- 
proper, were  immediately  disapproved  and  corrected 
by  the  court ;  there  is  no  pretense,  therefore,  for  say- 
ing that  they  could  have  influenced  the  jury  to  the 
prejudice  of  the  defendant,  or  that  they  could  have 
been  in  any  manner  adopted  either  by  the  court  or  by 
the  jury.  It  is  only  when  improper  matters  are  brought 
into  the  summing  up,  and  where  the  court,  upon  hav- 
ing the  point  raised,  permits  them,  that  objection  can 
be  taken  upon  appeal.  Besides,  there  is  no  exception, 
and  could  not  be,  as  the  ruling  of  the  court  in  relation 
to  them  was  in  favor  of  the  defendant,  and  any  impro- 
priety, if  such  there  was,  was  corrected  at  the  time, 
before  the  case  went  to  the  jury. 

Points  upon  the  motion  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence. — 1.  The  motion 
for  a  new  trial,  on  the  ground  of  newly-discovered  evi- 
dence, was  properly  denied  (People  v.  N.  Y.  Superior 
Court,  10  Wend.  285 ;  HoUingsworth  v.  Naper,  3  CaL 
182  ;  People  v.  Mack,  2  Park  Or.  B.  673  ;  S hum  way 
v.  Fowler,  4  Johns.  425  ;  Whelrough  v.  Beers,  2  Hall. 
391).  (a)  In  People  o.  N.  Y.  Superior  Court,  Sav- 
age, Ch.  J.,  lays  down  the  following  principles  as 
well  settled,  on  motion,  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  (1)  Testimony  must  have 
been  discovered  since  the  former  trial.  (2)  It  must  ap- 
pear that  the  testimony  could  not  have  been  obtained 
with  reasonable  diligence  on  the  former  trial.  (3)  It 
must  be  material  to  the  issue.  (4.)  It  must  go  to  the 
merits  of  the  case,  and  not  impeach  the  character  of  a 
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former  witness.  (6)  It  must  not  be  cumulative  (10 
Wend.  293).  We  may  add  three  other  grounds  which 
in  the  nature  of  things  partake  of  the  vital  elements  o! 
the  motion.  (1)  It  must  appear  that  there  is  newly- 
discovered  evidence,  and  that  must  be  shown  by  the 
affidavit  of  the  witness  alleged  to  be  newly-discovered 
<Shumway  v.  Fowler,  4  Johns.  426  ;  Adams  v.  Bush,  2 
Abb.  Pr.  N.  8.  110;  S.  C,  1  Abb.  Ct.  App.,  Dec.  7). 
<2)  It  must  appear  that  the  witness  can  be  obtained  to 
testify  upon  the  new  trial  in  case  it  is  ordered.  The 
fact  of  Mr.  Hoyt,  the  witness  here,  being  dead,  is  a  com- 
plete answer  to  the  motion  (Shumway  v.  Fowler,  su- 
pra). (3)  The  proposed  testimony  must  be  such  that 
the  witness,  if  produced  at  the  new  trial,  would  be  com- 
pelled to  testify  upon  the  subject.  If  the  matter  is 
privileged,  or  would  degrade  the  witness,  so  that  he 
would  be  excused  from  testifying,  it  is  not  ground  for 
granting  the  motion.  So  held  in  Shumway  v.  Fowler, 
-supra.  The  motion  made  here  was  obnoxious  to  all 
of  the  above  objections. 

By  the  Court.— Curtis,  J. — There  is  no  force 
in  the  defendant's  objection  that  the  verdict  is  con- 
trary to  the  evidence,  and  not  sustained.  The  plaintiff 
testified  to  his  employment  hy  the  defendant,  and  that 
hft  rendered  the  services  on  his  behalf,  and  at  his  re- 
quest. Other  evidence  in  the  case  corK)borates  the 
plaintiflTs  statement.  There  was  conflicting  evidence 
on  the  defendant's  part,  and  these  questions  of  fact 
were  fairly  submitted  to  the  jury,  who  found  for  tl)e 
plaintiff.  No  sufficient  reason  is  shown  to  set  aside 
the  verdict  as  contrary  to  evidence. 

The  jury  having  found  for  the  plaintiff  upon  the 
issues  of  fact,  the  defendant  urges  that  there  was  no 
evidence  upon  which  they  could  determine  the 
value  of  the  plaintiflTs  services.  The  plaintiflf  was 
bound  to  prove  the  value  of  his  services.     The  plaintiflf 
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testified  without  objection  that  he  considered  the  ser- 
vices which  he  had  performed  for  the  defendant,  and 
which  he  enumerated,  were  worth  from  fifteen  thoasand 
dollars  to  twenty  thousand  dollars.    He  had  previously 
testified  as  follows  :  "I  have  had  other  cases  besides 
this  to  settle,  where  I  have  come  into  contact  with  others 
engaged  in  the  same  business.     My  familiarity  with 
others  in  the  same  business  in  the  city  of  New  York 
has  continued  more  or  less  for  three  years.    I  have  had 
other  cases  to  settle  for  creditors  against  other  parties 
— merchants  in  New  York.    I  have  been  engaged  in 
the  general  collection  business,  and  in  having  suits 
brought,  &c.,  in  connection  with  collections."     An- 
other witness  testified  to  having  ten  or  eleven  years* 
experience  in  this  class  of  business,  and  to  having  a 
knowledge  of  the  value  of  such  services.     In  answer  ta 
a  question  enumerating  the  services  which  the  plain- 
tift'  testified  he  had  rendered,  and  asking  him  what,  in 
his  judgment,  the  plaintiff  would  be  entitled  to  for  such 
services,   the  witness  estimated   them    to  be    worth 
twenty  thousand  dollars.    Before  answering  the  ques- 
tion,  it  was  objected  to  generally  by  the  defendant, 
no  ground  of  objection  being  specified,  and  an  excep- 
tion was  taken  to  the  ruling  of  the  court  admitting  the 
question. 

Upon  the  argument,  it  was  claimed  that  this  ques- 
tion was  based  upon  a  set  of  facts  not  in  the  case,  and 
that  the  exception  was  well  taken.  The  exception  is 
untenable  for  two  reasons.  The  defendant  should  have 
stated  the  ground  of  his  objection  to  the  court,  so  that 
his  opponent  could  have  had  the  opportunity  very 
possibly  of  obviating  the  objection.  It  is  no  part  of 
the  policy  of  the  law  that  objections  for  which  no  rea- 
son is  assigned,  lest  they  should  be  obviated,  should  be 
sustained  (Walsh  v.  Wash.  Ins.  Co.,  32  If.  T.  440 ; 
Fountain  v.  Pettee,  38  N.  T.  186  ;  Mallory  «.  Perkins,  » 
Bosw.  577). 
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Again,  upon  the  ground  claimed  at  the  argument^ 
that  the  question  calling  out  the  answer  was  based 
upon  a  set  of  facts  not  proved  at  the  trial,  the  excep- 
tion fails  ;  for  there  appears  to  be  nothing  stated  in  the 
question  except  what  was  testified  to  at  the  trial.  If 
there  was  any  error,  it  should  have  been  pointed  out, 
so  that  it  could  have  been  corrected  in  the  question. 
The  plaintiflF,  by  a  general  objection  to  a  question  of 
this  kind,  is  not  obliged  to  consume  time,  and  protect 
himself,  by  reading  over  all  the  testimony  as  to  the 
plaintiffs  services,  and  then  ask  the  witness  his  opin- 
ion as  to  what  they  are  worth. 

Another  ground  upon  which  the  defendant  seeks 
to  have  the  judgment  reversed  is,  because  the  plaintiflf's 
counsel,  in  summing  up  to  the  jury,  referred  to  mat- 
ters which,  when  offered  in  evidence,  had  been  ex- 
cluded by  the  court. 

It  is  no  part  of  the  oflBce  of  an  advocate  to  seek  to 
influence  the  verdict  of  a  jury,  by  presenting  to  their 
consideration,  in  his  summing  up,  matters  which  have 
been*excluded  as  evidence  by  the  court.  Especially 
when  objected  to,  it  is  the  duty  of  the  court  not  to 
permit  it.  To  allow  matters  excluded  as  evidence,  to 
be  referred  to,  or  presented,  in  summing  up,  so  as  to 
afl'ect  the  deliberations  of  the  jury,  or  to  influence  their 
passions  or  prejudices,  or  otherwise  to  lead  them  from 
the  line  of  duty  pointed  out  by  their  oaths,  is  at  vari- 
ance with  the  primary  principles  of  justice.  Acts  of 
this  kind  lead  to  unjust  verdicts,  and  where  they  have 
the  sanction  of  the  judge,  call  for  a  reversal  of  the 
judgment  (Koelges  v.  Guardian  Life  Insurance  Co.,  57 
Hf.  T.  638  ;  Crandall  v.  People,  2  Lans.  312. 

But  it  must  be  observed  that  the  present  case  dif- 
fers in  these  respects  from  those  referred  to.  There  is 
no  exception,  and  none  could  be  made,  as  the  ruling 
was  in  defendant's  favor.  Again,  in  the  reference  (on 
two  occasions)  by  defendant's  counsel,  in  his  summing 
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up,  to  matters  which  had  been  excluded  when  offered 
in  evidence,  the  case  shows  that  such  reference  was 
promptly  objected  to,  and  immediately  rebuked  by  the 
court,  and  not  persevered  in  by  the  defendant' s  counsel. 
Under  such  circumstances,  unless  it  was  apparent  that 
such  reference  was  made  in  bad  faith,  and  may  have 
prejudiced  the  objecting  party  with  the  jury,  a  rever- 
sal is  not  called  for. 

The  defendant  fails  to  show  that  he  was,  or  could 
have  been,  prejudiced  with  the  jury,  by  the  reference  to 
these  matters  by  the  counsel,  nor  is  it  easy  to  see  how 
he  could  be  ;  while  there  is  nothing  in  the  case  that  es- 
tablishes that  the  reference  to  these  matters  by  the 
counsel  was  anything  more  than  a  misapprehension 
as  to  the  evidence.  It  would,  under  such  circumstances, 
be  unwise  and  unjust  to  reverse  the  judgment  for  this 
reason. 

The  defendant  seeks  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence.  It  appears  that  in  March, 
1874,  a  few  days  after  the  verdict,  Mr.  Edwin  Hoyt 
stated  to  the  defendant,  and  to  one  of  his  counsel,  that 
he  had  paid  the  plaintiff  in  full  for  the  services.  Mr. 
Hoyt  died  in  May  following.  No  affidavit  of  his  is  pre- 
sented, nor  are  any  copies  of  entries  in  his  books,  or 
of  receipts  from  the  plaintiff,  or  memoranda  even,  of 
any  kind,  presented  to  confirm  Mr.  Hoyt's  statement 
though  he  referred  to  his  books  in  his  conversation 
about  it.  If  this  had  been  done,  the  plaintiff  might 
have  had  an  opportunity  of  explaining  or  meeting  it. 

As  it  is,  the  plaintiff  denies  that  he  has  been  paid 
any  compensation  by  Mr.  Hoyt  for  these  services,  and 
does  not  dispute  the  affidavit  of  the  defendant's  coun- 
sel, that  he  told  him  so,  and  who  claims  to  have  been 
misled  by  such  statement  of  the  plaintiff. 

It  appears  that  the  relation's  between  the  defendant 
and  Mr.  Hoyt  were  very  intimate,  and  had  so  continued 
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for  many  years ;  that  the  defendant  had  proposed  to  the 
plaintiff  to  refer  this  controversy  to  Mr.  Hoyt,  as  ref- 
eree or  arbitrator ;  and  that  after  the  trial,  Mr.  Hoyt 
was  as  usual  about  his  business  until  within  a  week  of 
his  death. 

This  motion  for  a  new  trial  was  noticed  upon  affida- 
vits for  the  first  Monday  of  March,  1874,  and  some 
weeks  before  Mr.  Hoyt's  decease. 

Considering  the  long  period  that  intervened  between 
the  rendering  of  the  services  and  the  trial  of  the  action, 
and  the  familiar  intercourse  between  the  defendant  and 
Mr.  Hoyt,  it  appears  extraordinary  that  the  defendant 
should  not  have  discovered  this  payment  to  the  plain- 
tiff, if  it  had  really  taken  place.  A  very  moderate  de- 
gree of  diligence  on  the  defendant's  part  would  have 
led  to  the  discovery  of  it  before  the  trial,  or  at  least 
have  secured  Mr.  Hoyt's  afiidavit  and  documentary 
proofs,  if  any  there  are,  of  such  payment,  for  the  pur- 
poses of  the  motion  for  a  new  trial. 

To  grant  a  new  trial  on  the  ground  of  newly-discov- 
43red  evidence,  where  there  is  no  affidavit  from  the  wit- 
ness as  to  what  he  will  testify  to,  and  in  case  of  his 
death,  where  there  are  no  documentary  or  other  proofs 
offered  to  corroborate  or  establish  what  it  is  alleged 
could  have  been  shown  by  him,  would  be  a  departure 
from  well  settled  rules.  Besides  this,  a  party  is 
bound  to  be  reasonably  diligent  in  ascertaining  and 
presenting  his  evidence  at  the  trial.  It  would  be  a 
dangerous  doctrine  to  allow  a  party  to  take  his 
chances  at  a  trial  without  reasonable  preparation,  and 
then  grant  him  a  new  trial,  because  he  had  through  his 
own  neglect  omitted  to  discover  and  present  evidence 
that  lay  in  easy  reach  (Oakley  v.  Sears,  7  Robi.  Ill  ; 
Quinn  v.  Lloyd,  1  Sweeny^  253 ;  Adams  v.  Bush,  2 
Abb.  Pr.  N.  8.  104  ;  Shumway  r.  Fowler,  4  Johns. 
426 ;  Deom  v.  Morrill,  1  Hall,  382), 
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The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. 


Sedgwick,  J.,  concurred. 


FAYETTE  S.  PIERCE,  et  al,  Plaintiffs  and  Ap- 
pellants, V.  PAUL  S.  BROWN  and   MORTI- 

MER   S.  BROWN,  Df^endants  and  Respond- 
ents. 

L— costs. 

1.    SePARATB  bills  fob  SEVEBAL  successful  DEFEin)ANT8. 

(a)  §  806  of  the  Code,  as  amended  in  1851,  regulates  the  whole 
subject,  and  confines  the  right  to  separate  bills  to  the  cases 
therein  expressly  mentioned,  to  the  exclusion  of  all  others. 
1.  In  an  action  for  damages  against  two  defendants  who 
originally  appeared  and  answered  by  the  same  attorney, 
but  by  separate  answers,  and  subsequently  another  attor- 
ney was  substituted  for  one  of  the  defendants,  and  there* 
after  the  complaint  was  dismissed  as  to  both, 

Held, 
that  the  decision  of  the  taxing  officers    that    separate 
bills  could  be  allowed,  was  correct. 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  February  7,  1876. 

Appeal  from  an  order  affirming  the  decision  of  the 
clerk  taxing  a  bill  of  costs  of  the  defendant  Mortimer 
S.  Brown.    The  facts  appear  in  the  opinion. 

Wm.  JR.  Baldwin,  attorney,  and  M.  Comptonj  of 
counsel  for  appellant  urged :  To  entitle  a  defendant 
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to  costs  under  section  306,  on  a  dismissal  of  tbe  cora- 
plaint,  it  is  manifest  there  must  be  separate  defenses, 
separate  answers,  and  separate  attorneys,  and  the 
court  must  award  such  costs  as  a  part  of  the  relief  * 
(Castellano  v,  Beauville,  2  SaTidf.  670 ;  Tracy  v.  Stone, 
5  'Eow.  Pr.  104 ;  Brockway  «.  Jewett,  16  Barh.  690  ; 
Atkins  D.  Lefevre,  5  Abb.  N.  S.  221 ;  Crofts  v.  Rock- 
feller,  6  Bow.  Pr.  9  ;  Fairbank  v.  Paige,  6  Sill, 
267 ;  Perry  v.  Livingston,  6  How.  Pr.  404 ;  Bank  v. 
Sturdy,  15  Abb.  Pr.  76 ;  Allen  v.  Wheeler,  66  N^.  T. 
SO  ;  3  WaiCsPr.  469  ;  Willen  &  Sheldon  v.  Wiltsie, 
13  How.  Pr.  606). 

• 
La  Boy  S.  Gove,  attorney,  and  of  counsel  for  re- 
spondents, urged: — The  defendants  are  sued  in  an 
action  of  tort ;  they  put  in  separate  answers  ;  they 
had  separate  attorneys  in  the  action  and  on  the  trial, 
as  they  had  a  right  to  have.  Each  is  entitled  to  costs 
(Castellano  v.  Beauville,  2  Sand/.  670 ;  Colcomb  v. 
Caldwell,  6  How.  336  ;  Bridgeport  Ins.  Co.  v.  Wilson, 
12  Abb.  Pr.  209;  S.  C,  20  How.  611).  This  was 
always  allowed  in  an  action  for  a  tort  (Tenbroeck  v. 
Paige,  6  HiUj  267 ;  Stone  f>.  Dutfy,  3  Sand/.  761 ; 
Marks  v.  Bard,  1  Abb.  Pr.  63 ;  Zink  v.  Atterburg,  18 
How.  108 ;  Decker  v.  Gardner,  8  iV^.  T.  29  ;  Daniels  v. 
Lyon,  9  Id.  649). 

By  the  Coukt.— Curtis,  J. — The  action  was  brought 
against  the  two  defendants,  to  recover  damages  for 
defrauding  the  plaintiffs  by  conspiracy  and  collusion. 
The  complaint  was  dismissed  at  the  trial,  and  the  de- 
fendants recovered  judgment  against  the  plaintiffs. 
The  clerk  allowed  costs  to  each  defendant,  the  judge 
at  special  term  affirmed  the  allowance  by  the  clerk, 


*  Note  bt  Bbpobtebs. — See  Haye  v.  Robertson,  38  If.  T.  8upr.  CU 
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and  the  plaintiffs  appeal  from  the  order  of  affirmance. 
Both  defendants  originally  appeared  and  answered  by 
the  same  attorney,  but  by  separate  answers.  Subse- 
quently another  attorney  was  substituted  for  the  de- 
fendant Mortimer  S.  Brown,  who  claims  a  separate 
bill  of  costs. 

The  Code,  §  306,  provides  "That  in  all  actions 
where  there  are  several  defendants  not  united  in 
interest,  and  making  separate  defenses  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment 
against  all,  the  court  may  award  costs  to  such  of  the 
defendants  as  have  judgment  in  their  favor,  or  any  of 
them." 

This  provision  of  the  Code  applies  precisely  to 
the  case  of  these  defendants.  They  were  not  united 
in  interest,  and  they  made  separate  defenses  by  sep- 
arate answers.  There  is  no  claim,  and  it  does  not 
appear,  that  the  defendants  in  defending  separately, 
acted  in  bad  faith,  and  for  the  purpose  of  increasing 
the  recovery  of  costs,  or  that  in  allowing  costs  there 
was  any  unreasonable  exercise  of  the  discretion  of  the 
court. 

In  the  case  of  AUis  v.  Wheeler  (56  If.  T.  60),  over- 
ruling some  of  the  earlier  cases,  it  was  held  that  this 
provision  of  §  306,  as  amended  in  1851,  regulated  the 
whole  subject  of  the  recovery  of  costs  in  all  classes  of 
actions  by  one  or  more  of  several  defendants  obtaining 
judgment,  and  that  it  confined  the  right  of  such  recov- 
ery to  the  cases  therein  expressly  mentioned,  to  the 
exclusion  of  all  others. 

This  ruling  disposes  of  the  question  raised  by  the 
appellants  on  this  appeal,  and  the  order  appealed  from 
should  be  affirmed  .with  costs. 


Sedgwick,  J.,  concurred. 
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HUGH  D.  COTHEAN,  et  al..  Plaintiffs  and  Re- 
SPONDENTS,  V.  THE  HANOVER  NATIONAL 
BANK  OF  NEW  YORK,  Defendants  and 
Appellants. 

L  damages. 

1.  Chosb  in  action,  conyerbion  of. 
(a)  Promissory  note^  biU  of  exchange,  &e* 
1.  Measure  of  damages  ^ima/ootf  is  the  amount  due  upon  it. 
(a)  Mitigation,  insolvency. 
1.  In  mitigation  of  damages  it  may  be  shown  to  be  of 
little  or  no  value  by  reason  of  the  insolvency  of  the  parties, 
or  for  any  other  cause. 
n.  SUPPLEMENTAL  ANSWER.      MOTION    FOR    LEAVE  TO 

SERVE. 
1.  Defense. 
(a)  What  may  be  properly  allowed  to  beset  up  by  supplemental 
answer. 
1.  In  an  action  for  damages  for  the  conversion  of  a  chose 
in  action,  facts  showing  it  to  have  been  of  little  or  no 
value  at  the  time  of  the  conversion,  may  be  allowed  to 
he  so  set  np  in  mitigation  qf  damages. 
d.  Laches. 
If  the  defendant  is  ignorant  of  the  matters  at  the  time  of  his 
answer,  and  moves  without  delay  after  discovering  them,  he 
is  not  guilty  of  laches. 
8.  Falsity,  when  motion  not  to  bb  denied  bt  reason  of 
allegation  of. 
(a)  Where    the  opposing  papers   deny  insolvency,    but   it 
appears  that  the  draft,  the  parties  to  which  were  claimed 
to  have  been  insolvent,   was  not  paid  at  maturity,  and 
other  matters   appeared     tending   to    show   insolvency, 
a  case  is  presented  for  a  disposal  of  the  question  by  trial. 

Before  Curtis,  Sedgwick,  and  Van  Vorst,  JJ. 


Decided  February  7, 1876. 
vin.— 28 
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AppeDantB^  points. 

Appeal  from  an  order  denying  defendants^  applica- 
tion for  leave  to  tile  a  supplemental  answer. 

The  action  is  for  the  conversion  of  a  draft,  dated 
July  1,  1873,  drawn  by  McWilliams  &  Co.,  on  and 
accepted  by  the  Cornwall  Iron  Works,  for  two  thous- 
and six  hundred  and  seventy-five  dollars  and  twenty- 
one  cents,  at  ninety  days  after  date,  to  the  order  of 
the  drawers,  and  by  them  endorsed.  The  allegations 
of  the  complaint  are,  that  the  plaintiffs  being  owners  of 
the  draft  so  accepted,  endorsed  it  in  blank,  and  sent 
it  to  defendants  for  discount ;  that  the  defendants  did 
not  discount  the  draft,  and  have  not  returned  it  to 
plaintiflfs,  and  that  before  its  maturity  the  draft  came 
into  the  hands  of  a  purchaser  in  good  faith  and  for 
value,  and  plaintiffs  thereby  became  liable  to  pay  it 
By  its  answer  defendants  admitted  that  it  received  the 
draft  and  did  not  discount  it,  but  delivered  it  in  good 
faith  to  one  Maguire,  whom  it  believed  to  have  author- 
ity to  receive  it.  It  also  denied  the  conveiaion,  and 
the  alleged  facts  by  which  plaintiffs  claimed  to  have 
been  made  liable  by  reason  of  their  endorsement. 

In  April,  1875,  defendants  having  learned  that  the 
plaintiffs  had  been  adjudged  bankrupts,  moved  for 
leave  to  plead  the  fact  of  transfer  of  the  cause  of  action 
by  virtue  thereof  to  the  assignee  in  bankruptcy.  On 
the  adoption  of  the  action  by  the  assignee  in 
bankruptcy,  the  motion  was  denied.  Thereafter 
the  action  was  continued  by  the  assignee,  iu  the  name 
of  the  plaintiffs. 

On  facts  alleged  to  be  newly  discovered,  the  defend- 
ants applied  for  leave  to  interpose  a  supplemental 
answer,  and  from  the  order  denying  that  application, 
this  appeal  is  taken. 

Tracy ^  Olmstead  &  Tracy ^  attorneys,  and  Charles 
E.  Tracy ^  of  counsel  for  appellants,  urged  : — I.  It  was 
shown  by  affidavit,  not  controverted,  that  at  the  time 
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of  making  its  answer,  the  defendants  were  ignorant  of  > 

the  facts  stated  in  the   proposed   enpplemental  an- 
swer. 

II.  The  insolvency  of  the  makers  and  acceptors  of  i 
the  draft  clearly  might  be  proved  in  mitigation  of 
damages  (Sedgwick  on  Damages,  488  ;  Ingalls  v.  Lord, 
1  CoweTiy  240),  That  the  draft  had  not  been  actually 
paid  by  any  one  of  the  parties  thereto,  and  had  not 
been  proved  in  bankruptcy  against  the  plaintiffs,  were 
'also  facts  admissible  in  mitigation  of  damages.  For 
if  proven,  the  plaintiffs  could  only  recover  on  one  of 
two  grounds ;  first,  that  they  had  been  deprived  of 
their  claim  upon  the  draft,  in  case  it  was  good  in  their 
hands  as  against  the  other  parties ;  or,  second,  that  by 
reason  of  their  endorsement  of  the  draft,  they  had 
-come  under  liability  to  a  third  party.  In  neither  case 
could  the  plaintiffs  recover  the  full  amount  of  the 
draft ;  in  the  first,  they  could  recover  only  what  they 
had  lost,  because  that  was  the  value  of  the  draft ;  in 
the  second,  only  the  dividend  which  the  assignee  in 
bankruptcy  should  pay,  because  the  plaintiffs'  cause 
of  action  is  his,  and  his  damages  are  not  greater  than 
the  dividend  in  bankruptcy  to  the  third  party.  These 
last  two  facts,  if  proven,  reduce  the  cause  of  action  to 
one  for  nominal  damages  only. 

III.  New  matter  constituting  a  partial  defense 
must  be  pleaded,  even  though  it  be  only  in  mitigation 
of  damages  (McKyring  v.  Bull,  16  If.  Y.  308  ;  Busli  v. 
Prosser,  11  Id.  347  ;  Joland  v.  Johnson,  16  Abb.  239  : 
Beckett  v.  Lawrence,  7  Abb.  -flT.  J8^  403  ;  Wehle  v. 
Haviland,  42  How.  Pr.  399,  407). 

IV.  Ordinarily  the  court  will  not  try  the  truth  or 
falsity  of  the  supplemental  answer  upon  such  a  mo- 
tion, and  it  never  does,  unless  it  is  clearly  a  sham 
pleading  The  fact  that  the  draft  had  not  been  paid 
at  maturity  by  either  of  the  parties  is  admitted,  and 
no  reason  is  shown  for  its  non-payment ;  presumpt- 
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ively,  therefore,  the  parties  were  not  able  to  pay,  and 
were  insolvent  {In  re  Bininger,  7  Blatch/ordj  264 ; 
Herrick  v.  Borst,  4  ffiU.  662). 

Anderson  &  Man^  attorneys,  and  Frederick  H. 
Man^  of  counsel  for  respondents,  urged : — ^I.  The  first 
matter  in  defense  sought  to  be  pleaded  by  the  supple- 
mental answer,  viz.,  that  all  parties  to  the  draft  were 
insolvent  at  and  before  its  maturity,  is  disproved.  Itt 
this  aspect  of  the  case,  the  motion  was  properly  denied 
(Morel  0.  Garelly,  16  Ahh.  Pr.  269). 

II.  The  second  matter  in  defense  sought  to  be 
pleaded  by  the  supplemental  answer,  viz.,  tbat  plain- 
tiffs had  been  adjudged  bankrupts,  and  that  the  draft 
had  not  been  proved  as  a  debt  against  their  estate  (they 
being  liable  on  it  by  reason  of  their  endorsement),  does 
not  constitute  any  defense  at  all.  First  If  plaintiffs 
have  not  been  discharged  in  the  bankruptcy  proceed- 
ings, they  would  be  still  liable  on  their  endorsement 
of  the  draft.  ISo  allegation  is  made  as  to  their  dis- 
charge in  the  proposed  supplemental  answer.  Second. 
It  clearly  appears  that  plaintiffs  paid  full  value  to 
McWilliams  &  Co.  for  the  draft ;  they  have,  therefore, 
by  the  alleged  conversion  of  it  by  defendants,  lost 
actual  property,  and  whether  they  are  liable  or  not  as 
endorsers,  is  immaterial.  In  this  aspect  also  of  the 
case,  the  motion  was  properly  denied  (Morel  v.  Gar- 
elly, supra). 

III.  There  is  palpable  laches  on  the  part  of  defend- 
ants in  delaying  this  motion  until  now.  The  complaint 
was  verified  August  28,  1874 ;  the  amended  answer 
was  verified  November  25th,  1874,  eleven  months  be- 
fore this  motion  was  made. 

IV.  Leave  to  serve  a  supplemental  pleading  is  a 
matter  of  discretion,  and  that  discretion  may  be  exer- 
cised, and  the  motion  for  leave  denied,  on  the  above 
grounds,  and  also  where  the  new  matter  desired  to  be 
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set  up  does  not  constitute  a  good  cause  of  action,  or  a 
good  defense  (Morel  v.  Garelly,  16  Abb.  269  ;  Holyoke 
V.  Adams,  59  N.  T.  233).  And  where  the  papers  show  a 
case  for  the  exercise  of  discretion,  the  court,  on  appeal, 
will  not  interfere  with  the  discretion  exercised  at 
special  term  (Holyoke  v.  Adams,  59  JST.  Y.  233). 

By  the  Court. — ^Curtis,  J. — ^The  proposed  sup- 
plemental answer  alleges  the  insolvency  of  the  makers^ 
acceptors,  and  endorsers  of  the  draft  at  the  time  of  the 
alleged  conversion.  Also  that  the  draft  had  not  been 
actually  paid  by  either  of  the  parties  thereto ;  and  that 
no  claim  against  the  plaintiffs'  estate  upon  the  draft 
has  been  proved  in  bankruptcy. 

The  suit  is  brought  to  recover  damages  for  the 
alleged  conversion  of  a  chose  in  action.  Where  it  is 
brought  to  recover  for  the  conversion  of  a  security,  as 
in  the  present  case,  the  measure  of  damages  is  the 
amount  due  upon  it.  But  when  the  draft  is  of  little 
or  no  value,  by  reason  of  the  insolvency  of  the  parties 
to  it,  or  for  any  other  cause,  it  is  held  that  the  defend- 
ants should  be  allowed  to  reduce  its  valuation  by  evi- 
dence of  such  facts,  in  mitigation  of  damages  (Potter 
V.  Merchants'  Bank,  28  N.  Y.  641 ;  Ingalls  v.  Lord,  1 
Cow.  240). 

The  defendant  seeks  to  reduce  its  liability  by  show- 
ing that  the  draft  was  of  no  valne  at  the  time  of  the 
alleged  conversion,  by  reason  of  the  matters  stated  in 
the  supplemental  answer. 

If  the  defendants  were  ignorant  of  these  facts  at  the 
time  their  answer  was  made,  and,  after  the  discovery  of 
them,  proceeded  without  delay  to  apply  for  leave  to 
plead  them  in  a  supplemental  answer,  then  this  appli- 
cation appears  to  come  within  the  scope  and  terms  of 
the  177th  section  of  the  Code. 

The  uncontroverted  aflBdavit  of  the  defendants^ 
cashier  alleges  such  ignorance  at  the  time  when  de- 
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feodants'  answer  was  made,  and  also  that  he  has  only 
recently  discovered  the  facts  alleged  in  the  proposed 
supplemental  answer. 

The  affidavits,  on  the  part  of  the  plaintiffs^  deny 
the  alleged  insolvency  of  the  parties  to  the  draft,  but 
in  view  of  the  failure  to  show  any  payment  of  the 
draft  at  maturity,  and  other  matters  appearing  in  the 
papers,  it  can  not  be  assumed  that  the  facts  alleged  in 
the  proposed  supplemental  -  answer  are  false,  and  that 
the  application  should  be  denied  for  that  reason.  On 
the  contrary,  it  presents  a  question  to  be  disposed  of 
upon  the  evidence  that  may  be  presented  at  the  trial 
of  the  issues. 

The  order  appealed  from  should  be  reversed,  with 
costs  to  defendants  to  abide  the  event  of  the  action. 

Sedgwick  and  Van  Vobst,  JJ.,  concurred. 


ANN  ELIZA  MITCHELL,  Executbix,  et  al..  Plain- 
tiffs AND  Respondents,  t).  THE  VERMOKT 
COPPER  MINING  COMPANY,  et  al.,  Defeot- 
ANTS  AND  Appellants. 

assessment  upon  the  capital  stock  op  a  corpor- 
ation BY  THE  DIBECTORS   THEREOF. 
Sale  of  said  stock,  when  thb  owkbb  thereof  neolisctsto 
pat  the  assessment. 
Validity  of  sale  depends  upon  tho  same  being  made  strictly 
within  the  powers  authorizing  the  same,  namely  :    the 
law  of  the   state    wherein  the  corporation   exists,  and 
the  chai'ter  and  by-laws  of  the  corporation. 
A  corporation  can  not  enact  or  pass  a  by-law,  or  any  nile 
or  resolution  for  its  government,  except  within  the  state 
under  whose  laws  it  is  organized,  and  where  it  bas  a  cor- 
porate existence. 
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Before  Curtis  and  Sedgwick,  J  J. 

Decided  Febmniry  7,  1876. 

Appeal  from  judgment  entered  npon  the  decision  of 
a  jud^e  at  special  term. 

The  plaintiffs'  testator  had  been  a  stockholder  in 
the  Vermont  Copper  Mining  Company,  defendant. 
That  company  had  sold,  or  claimed  to  have  sold,  the 
stock  of  the  testator,  for  non-payment  of  assessment 
thereon.  The  defendant  Ely  had  bought,  or  claimed  to 
liave  bought,  the  stock,  at  the  sale.  The  defendant 
Ely  was  also  president,  and  the  defendant  Bicknell, 
treasurer,  of  the  company.  The  plaintiffs  demanded 
judgment  that  the  defendants,  the  company  and  Ely, 
might  be  enjoined  from  consummating  the  sale,  and 
from  causing  or  permitting  certificates  of  the  stock  to 
be  issued,  and  that  the  defendants  Ely  and  Bicknell 
be  restrained  from  signing  or  issuing  any  certificate, 
&c.,  and  that  the  pretended  sale  be  annulled. 

Nothing  turns  upon  the  form  of  the  remedy  or  upon 
the  validity  of  the  assessments  upon  the  stock.  No 
special  argument  as  to  either  was  made  upon  this  appeal. 

The  company  was  incorporated  by  the  laws  of  Ver- 
mont. Its  board  of  directors  made  an  assessment  of 
twenty  cents  upon  each  share  of  its  stock.  This  assess- 
ment was  part  of  an  assessment  of  fifty  cents,  previ- 
ously authorized,  and  thirty  cents  having  been  imposed. 
Both  assessments  were  made  under  the  following 
by-law  of  the  company,  viz. : 

The  directors  shall  have  the  power  to  assess  the 
stock,  not  to  exceed  fifty  cents  per  share,  to  furnish 
means  for  carrying  on  the  operations,  or  paying  the 
debts,  of  the  company,  and  in  case  any  stockholder 
shall  neglect  or  refuse  to  pay  such  assessments,  shall 
empower  the  treasurer  to  sell  by  public  auction  the 
shares  of  such  delinquent,  pursuant  to  section  12  of 
chapter  86  of  the  general  statutes  of  the  state  of  Vermont. 
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This  twelfth  section  provided,  '*  That  when  any  pro- 
prietor of  any  private  corporation  shall  neglect  or  re- 
fuse to  pay  any  tax  or  assessment  daly  laid  or  assessed 
by  said  corporation,  agreeable  to  the  by-laws  thereof, 
the  treasurer  may  sell  by  public  auction  the  shares  of 
such  delinquent,  under  such  regulations  as  the  corpo- 
ration by  its  by-laws  may  direct,"  and  further,  that 
'*The  excess,  if  any,  after  paying  snch  tax  or  assess- 
ment and  all  proper  charges,  shall  be  paid  by  the 
treasurer  to  such  delinquent  on  demand." 

The  board  of  directors  adopted  the  following  resolu- 
tion :  "  Whereas  an  assessment  of  thirty  cents  a  share 
upon  the  capital  stock  of  this  company  was  laid  pay- 
able on  February  16  last,  and  another  assessment 
of  twenty  cents  per  share  payable  on  August  8 
last,  and  whereas  said  assessments  have  not  all  been 
paid,  therefore  Mesolved^  that  the  treasurer  is  hereby 
empowered  to  sell  the  stock  upon  which  said  assess- 
ment shall  remain  unpaid,  at  public  auction,  in  accord- 
ance with  the  bv-laws." 

Afterwards,  at  a  meeting  of  the  stockholders  in  the 
city  of  New  York,  the  following  amendment  was  made 
to  the  by-laws : 

"  When  the  stock  of  any  stockholder  shall  be 
ordered  by  the  directors  to  be  sold  for  unpaid  assess- 
ments, such  sale  is  to  be  made  in  the  city  of  New  York, 
by  such  auctioneer  as  the  board  shall  direct,  and  be- 
tween eleven  and  three  o'clock  of  the  day,  and  notice 
thereof  to  be  given,  at  least  ten  days  before  the  sale,  to 
the  delinquent  shareholder,  either  personally  or  by 
mail,  and  also  by  publication  for  a  like  period  in  one 
or  more  of  the  daily  newspapers  of  the  city  of  New 
York." 

It  was  proved  that  the  company  published  the  fol- 
lowing notice,  signed  by  the  treasurer : 

'*  The  following  described  shares  of  the  capital  stock 
of  the  Vermont  Copper  Mining  Company,,  standing  in 
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the  name  of  the  following  parties,  viz.  (here  was  inserted 
the  description  of  the  shares  belonging  to  several 
alleged  delinquents,  among  them  those  of  the  plaintiffs 
testator),  will  be  sold  for  the  payment  of  assessments 
due  thereon,  by  AlbartH.  Nicolay,  at  public  auction,  on 
Monday,  September  17,  at  one  o'clock,  p.m.,  at  the 
oflSce  of  the  company,  at  No.  191  Broadway  (room  11). 
By  order  of  the  board.*' 

The  judge  found  as  facts : 

That  on  September  17,  1860,  the  said  ten  thou- 
sand nine  hundred  and  forty-one  shares  of  the  said  Sam- 
uel L.  Mitchell  of  the  stock  of  the  said  company  were 
•exposed  for  sale  by  the  company,  at  their  office,  in  the 
third  story  of  the  building,  No.  191  Broadway,  in  the 
I'ity  of  New  York,  for  non-payment  of  the  said  assess- 
ment of  twenty  cents  a  share.  Notice  of  such  sale  was 
publicly  given  in  two  of  the  daily  newspapers  of  the  city 
<3f  New  York,  at  least  ten  days  before  the  sale  ;  but  no 
notice  was  received  by  the  said  Samuel  L.  Mitchell, 
either  personally  or  by  mail,  nor  is  it  satisfactorily 
proven  that  a  notice  was  mailed  to  him.  He,  however, 
«aw  the  publication  before  the  sale.  That  no  auctioneer 
was  directed  by  the  board  of  directors  of  said  company 
to  make  such  sale,  and  that  no  other  action  on  the  part 
of  the  said  company  or  its  board  of  directors  in  respect 
to  &aid  sale  took  place  than  as  has  been  hereinbefore 
stated.  That  at  such  sale  the  whole  ten  thousand  nine 
hundred  and  forty-one  shares  of  stock  of  the  said  Sam- 
uel L.  Mitchell  were  put  up,  and  that  the  whole  thereof 
were  knocked  down  to  the  name  of  the  defendant  Ely, 
atone  dollar  and  fifty-two  and  a  half  cents  a  share.  That 
the  defendant  Ely  was  at  the  time  the  president  and  a 
director  of  the  said  company. 

That  prior  to  said  sale  the  said  Samuel  L.  Mitchell 
had  objected  to  pay  the  said  assessment  of  twenty 
oents  a  share  upon  his  ten  thousand  nine  hundred  and 
^'orty-one  shares  of  stock,  but  that  he  had  stated  to  the 
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said  Ely,  the  defendant,  that  if  be,  as  president  of  the 
said  compaDy,  would  assure  him,  the  said  Samuel  L. 
Mitchell,  that  the  accounts  of  the  treasurer  were  cor- 
rect, he  would  pay  the  -said  assessment,  and  that  the 
defendant  Ely  haA  declined  to  give  such  assurance. 

The  learned  judge  further  found  as  facts,  that  just  be- 
fore the  sale  took  place,  the  plaintiffs'  testator  directed 
his  check  to  be  drawn  for  the  amount  of  the  assess- 
ments, and  the  same  was  by  his  further  direction 
tendered,  at  the  office  of  the  company,  to  the  defendant 
Ely,  as  president,  in  payment  of  the  assessment ;  that 
the  defendant  Ely  declined  to  receive  the  same,  made 
no  objection  to  the  check  or  to  its  amount,  but  said 
that  it  would  affect  the  sale  to  have  the  stock  of  the 
plaintiffs'  testator  then  withdrawn,  that  he  would  buy- 
in  the  stock,  and  the  assessments  could  then  be  paid  ; 
that  the  stock  was  knocked  down  at  the  sale  to  the 
name  of  the  defendant  Ely,  and  that  after  the  sale,  he 
requested  the  agent  who  made  the  tender  to  inform 
plaintiffs'  testator  and  to  desire  him  to  send  the  com- 
pany the  amount  of  the  assessment;  that  notwith- 
standing this  the  said  agent,  as  further  directed, 
publicly  protested  at  the  sale  against  the  sale  of  the 
shares  belonging  to  plaintiffs'  testator;  that  the  de- 
fendant Ely  did  not  pay  for  the  stock,  in  whole  or  in 
part,  and  had  not,  down  to  the  trial ;  that  after  the 
sale,  and  as  late  as  the  year  1868,  defendant  Ely  re- 
quested the  testator  of  plaintiffs  to  pay  the  assessment, 
and  stated  that  upon  the  payment,  the  stock  would  be 
his ;  that  at  a  meeting  of  the  directors,  at  which  de- 
fendant Ely  was  present.  May  15,  1868,  it  was  resolved 
that  the  stock  of  Mr.  Mitchell  (plaintiffs'  testator), 
bought  by  Mr.  Ely,  at  a  sale  for  assessment,  on  Septem- 
ber 17,  1866,  '*  having  been  by  him  repeatedly  offered 
to  the  company  at  the  cost  to  him,  we  accept  his  propo- 
sition and  the  stock  held  by  him  subject  to  our  order.'^ 
This  resolution  was  rescinded  on  August  16,  1868. 
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The  judge  further  found,  ''that  it  was  not  proved 
that  any  written  note  or  memorandum  was  made  or 
given  in  respect  to  the  said  alleged  sale,  and  it  was 
proved  that  no  payment  was  made  on  account." 

The  judge  found  as  matter  of  law  : 

1.  That  the  purchase  of  the  stock  by  Ely,  a  director 
and  president  of  the  corporation,  was  ineffectual  to 
make  a  valid  sale  of  the  stock,  unless  the  same  should 
be  adopted  or  approved  by  Mitchell,  the  stockholder, 
and  that  he  not  having  approved  of,  adopted,  or  ac- 
quiesced in  said  sale,  was  not,  nor  are  the  plaintiffs 
bound  thereby. 

2.  That  to  sell  the  said  stock  for  the  non-payment 
of  an  assessment,  required  that  the  sale  should  be  made 
after  due  notice  of  ten  days  to  the  stockholder,  and  by 
an  auctioneer  directed  by  the  directors,  and  that  the 
said  sale  of  September  17,  1866,  was  irregular  for  the 
want  of  such  direction  and  notice. 

3.  That  to  make  a  valid  and  binding  sale  of  such 
stock  for  the  non-payment  of  an  assessment,  required  a 
written  note  or  memorandum  signed  by  the  purchaser, 
or  by  some  other  person  by  his  authority,  or  a  payment 
of  fifty  dollars  on  account,  and  that  the  purchase 
claimed  by  the  defendant  Ely  was  invalid  for  want  of 
these  requirements. 

4.  That  to  entitle  the  defendant  Ely  to  claim  the 
purchase  of  the  said  ten  thousand  nine  hundred  and 
forty-one  shares  of  stock,  required  that  within  a  reason- 
able time  from  September  17,  1866,  he  should  pay 
for  the  same,  inasmuch  as  it  was  upon  payment  by  him 
alone  that  the  said  Samuel  L.  Mitchell  would  be  en- 
titled to  receive  the  surplus  over  the  amount  of  the 
claimed  assessment. 

5.  That  however  the  preceding  propositions  of  law 
might  be,  the  tender  by  the  said  Samuel  L.  Mitchell 
of  the  amount  of  the  said  assessment  prior  to  the  sale, 
put  it  out  of  the  power  of  the  said  company  to  make  a 
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valid  or  effectual  sale  of  the  said  ten  thousand  nine 
hundred  and  forty-one  shares  of  stock. 

6.  That  the  plaintiffs,  who  are  the  executrix  and 
executors  of  the  said  Samuel  L.  Mitchell,  who,  pending 
this  action,  has  died,  are  entitled  to  judgment,  and  to 
the  judgment  herein  ordered,  and  that  it  be  and  is  ad- 
judged that  the  defendants,  the  Vermont  Copper  Min- 
ing Company  and  Ely,  be  enjoined  and  restrained  from 
taking  any  proceedings  for  the  consummation  of  the 
said  pretended  sale,  and  from  causing  or  permitting 
certificates  to  be  issued  for  the  said  stock ;  that  the 
defendants  Ely  and  Bicknell  be  enjoined  and  re- 
strained from  signing  or  issuing  any  such  certificates ; 
that  the  said  pretended  sale  be  vacated  and  annulled ; 
and  that  the  plaintiffs  recover  of  the  defendant  Ely  the 
costs  of  this  action. 

Moses  Ely^  for  appellants. 

John  E.  Parsons^  for  respondents. 

By  the  Court. — Sedovtick,  J. — It  was  not  con- 
tended that,  under  the  statute  of  Vermont,  there  was  a 
forfeiture  of  the  stock  upon  non-payment  of  the  assess- 
ments. It  was  tacitly  conceded  that  the  title  of  the 
delinquent  would  not  pass  from  him  until  a  sale  had 
been  made,  by  valid  proceeding,  under  the  statute,  to  a 
purchaser.  The  statute  provided  that  any  excess  of 
the  purchase  price,  beyond  the  assessment  and  all 
proper  charges,  should  be  paid  to  the  delinquent. 
Down  to  the  sale,  the  interest  of  the  company  was  tlie 
amount  of  the  assessment  and  the  proper  charges,  and 
the  company  had  not  a  title  to  the  stock.  Therefore 
the  plaintiffs  were  entitled  to  the  stock  and  the  evi- 
dences thereof,  unless  the  proceedings  to  the  sale  were 
those  made  by  law,  to  divest  the  title,  or  if  before  a 
sale  there  was  a  tender  to  the  company  of  the  amount 
of  the  assessments  and  charges.     It  must  be  conceded 
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tliat  the  Bteps  contemplated  by  law  must  be  made  in 
strict  compliance  with  the  law. 

The  validity  of  the  sale  depends  upon  compliance 
-with  the  by-law  of  December  19,  1859,  passed  in  the 
city  of  New  York,  in  connection  with  the  other  by-laws 
and  statute,  or  upon  a  construction  of  such  other  by- 
laws and  the  statute,  apart  from  the  by-law  of  Decem- 
ber 19,  1869. 

T  think  the  learned  judge  was  correct  in  deciding, 
that  after  the  plaintiffs'  testator  (who  was  alive  at  the 
time  of  trial)  had  shown  his  general  title  to  the  stock 
at  a  former  time,  and  that  he  had  received  no  notice  of 
the  sale,  either  personally  or  by  mail,  the  burden  of 
proof  was  upon  the  defendants  to  show  the  taking  of 
all  the  steps  necessary  for  the  passing    of  the  title. 
The  answer  claimed  that  there  had  been  a  sale.     Per- 
haps not  so  much  was  necessary  to  place  the  burden  of 
proof  upon  the  defendants.     The  defendants  examined 
witnesses  to  show  that  notice  had  been  given  through 
the  mails.     The  testimony  was  not  positive  or  definite 
as  to  the  particular  notice  to  the  plaintiffs'  testator. 
It  was  of  a  general  kind,  that  all  the  notices  had  been 
sent  by  mail  to  the    delinquents.     How  much  of  the 
testimony,  as  to  the  particular  notice,  was  an  inference 
by  the  witness,  and  how  much  doubt,  if  any,  there  was 
in  the  witness's  mind,  was  perceived  by  the    judge 
before  whom  the  witness  was  in  person,  and  can  not  be 
f^stimated  as  well  by  an  appellate  court.     His  judg- 
ment on  the  subject  must  be  final,  as  it  would  have 
been  if  he  had  given  a  greater  weight  to  the  testimony 
on  this  point.     It  is  the  fact,  then,  that  the  notice  by 
mail,  or  personal, was  not  given,  and  the  defect  is  fatal. 
The  defect  is  not  cured  by  the  proof  that  the  notice,  as 
published,  was  seen  by  the  plaintiffs'  testator.    He 
could  rest  upon  the  law  that   such  a  notice,  alone, 
would  not  support  a  sale  that  would  divest  his  title. 
It  is  claimed,  however,  and  correctly,  that  the  by- 
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law  of  December  19,  1859,  was  invalid  as  such^ 
because  being  in  the  nature  of  a  corporate  act,  it  was 
passed  in  New  York,  out  of  Vermont,  in  which  alone 
a  corporate  act  would  be  valid.  But  in  looking  to  the 
other  by-laws  made  in  Vermont,  and  to  the  statute  of 
that  state,  we  see  that  the  sale  was  not  authorized  by 
them.  There  was  a  resolution  of  August  16,  1865,  re- 
ferring in  part  to  the  present  assessment,  *'that  the 
treasurer  is  hereby  empowered  to  sell  the  stock  upon 
which  said  assessments  shall  remain  unpaid,  at  pub- 
lic auction,  in  accordance  with  the  bv-laws."  The 
only  by-law  in  evidence  is,  after  giving  the  directors 
power  to  assess,  that  the  directors  "in  case  any  stock- 
holder shall  neglect  or  refuse  to  pay  such  assessment, 
shall  empower  the  treasurer  to  sell  by  public  auction 
the  shares  of  such  delinquent,  pursuant  to  section  12 
of  chapter  86  of  the  General  Statutes  of  the  state  of 
Vermont."  The  statute  itself  was  that  ''  the  treasurer 
mf\y  sell  by  public  auction  the  shares  of  such  delin- 
quent, under  such  regulations  as  the  corporation  by 
its  by-laws  may  direct."  By  the  statute  and  by  the 
by-laws  no  sale  could  be  made  without  regulations  for 
it  being  first  made  by  the  by-laws.  There  were  no  such 
regulations,  and  there  could,  therefore,  be  no  valid  sale. 
I  think  also  that  the  tender  of  the  amount  of  the 
assessment  as  against  the  company  and  the  defendant 
Ely,  who  had  knowledge  of  the  tender,  availed  to 
deprive  the  company  of  power  to  proceed  (after  it  was 
made)  to  sale,  even  if  the  proceedings  were  regular. 
As  to  whether,  in  fact,  the  tender  was  made,  we  are 
content  with  the  finding  of  the  judge,  supported  as  it 
is  by  one  positive  witness  and  corroborating^  circum- 
stances. We  have  seen  that  the  title  of  the  stock  was 
in  plaintiff's  testator,  and  that  it  was  only  charged 
with  the  right  of  the  company  to  obtain  by  its  sale 
the  amount  of  the  assessments  and  proper  charges- 
The   rights  of   the  company  would  have  been  sat- 
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isfied  and  discharged  by  a  payment.  The  rejection  of 
the  tender  was  not  placed  upon  a  deficiency  of  amount, 
or  that  it  was  not  in  money.  Strictly  there  should  have 
been  an  offer  to  pay  the  charges,  and  proof  of  ability 
and  readiness  to  do  it,  upon  being  informed  as  to  what 
they  were.  The  necessity  for  this  was  obviated  by  the 
defendant  Ely  saying,  among  other  things,  that  he 
would  buy-in,for  plaintiff's  testator,  and  the  assessment 
could  be  paid  afterwards  :  that  it  would  break  down 
the  sale  to  withdraw  those  particular  shares,  &c.,  &c. 

This  being  true,  however,  if  the  judgment  below 
-could  be  supported  on  no  other  ground  than  that  of 
tender,  it  should  have  provided  that  the  tender  should 
be  kept  good,  and  the  plaintiff  pay  the  money  and  in- 
terest and  charges  as  a  condition  of  relief.  Equity 
would  not  require  this,  however,  if  the  alleged  or 
attempted  sale  was  invalid  for  want  of  legal  pro- 
ceedings, or  if,  in  fact,  the  sale  was  only  colorable, 
and  not,  in  fact,  a  sale  as  between  the  company  and 
the  defendant  Ely.  In  neither  case  wonld  any  right 
-of  the  plaintiff  rest  upon  the  making  of  the  tender. 

I  do  not  think  it  expedient  in  this  case  to  examine 
whether  the  mere  fact  of  there  being  no  contract  of 
€ale  under  the  statute  of  frauds,  binding  the  company 
and  defendant  Ely,  would  of  itself  give  the  plaintiff  a 
Tight  to  claim  that  no  sale  had  taken  place  or  was  in- 
valid for  that  reason.  But  undoubtedly  the  learned 
judge  was  right  in  giving  attention  to  the  fact  that  the 
defendants  had  not  proved  such  a  contract.  That  fact 
with  others,  viz.,  the  declaration  before  the  sale  that 
it  would  be  bought  in  for  the  plaintiff's  testator,  the 
subsequent  declaration  that  he  might  still  have  the 
jstock  upon  the  payment  of  the  assessment,  the  reso- 
lution of  the  company,  at  which  defendant  Ely  was 
present,  afterward  rescinded,  that  the  stock  of  Mr. 
Mitchell,  bought  by  Mr.  Ely  at  a  sale  for  assessment, 
■**  having  been  by  him  repeatedly  offered  to  the  com- 
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pany  at  the  costs  to  him,  we  accept  his  proposition 
and  the  stock  held  by  him,"  and  the  non-payment 
by  defendant  Ely  of  the  purchase-money — was  evidence 
as  to  whether  the  sale  that  took  place  was  meant  to  be 
more  than  a  form,  and  whether  either  party  had  an 
intention  to  make  a  sale  or  purchase.  These  facts, 
too,  might  all  be  weighed  on  the  question  as  to  the 
tender.  I  do  not,  however,  proceed  in  supporting  the 
judgment  upon  the  mere  fact  that  there  was  no  real 
sale.  It  is  not  necessary,  and  it  may  be  that  the  judge 
below  had  no  such  question  by  itself  before  him.  The 
judgment  below  can  be  affirmed  on  the  invalidity  of 
the  sale  under  the  statute  of  Vermont  and  the  by-laws 
of  the  company. 

In  what  has  already  been  said,  the  propositions 
made  in  the  strong  argument  by  appellant's  counsel 
have  been  considered  directly  or  inferentially  for  the 
most  part.  He  particularly  urged  that  a  tender  to  de- 
fendant Ely  was  not  a  tender  to  the- company,  because 
there  was  no  evidence  that  he  had  charge  of  the  fiscal 
concerns,  and  had  no  implied  authority  to  receive 
money  in  payment  of  indebtedness.  The  proposition 
of  law  involved  might  be  sound,  yet  we  should  con- 
sider that  there  was  evidence  that  at  the  time  of  the 
tender  the  treasurer  of  the  company  was  standing  by, 
so  that  he  was  able  to  testify  to  what  took  place  at  the 
interview,  although  his  remembrance  of  it  was  not  the 
same  as  that  of  a  witness  for  the  plaintiff. 

It  is  unnecessary  to  give  attention  to  the  argument, 
in  relation  to  the  conclusion  of  law  by  the  judge,  "  that 
the  purchase  of  the  stock  by  defendant  Ely,  a  director 
and  president  of  the  company,  was  ineffectual  to  make 
a  valid  sale  of  the  stock,  unless  the  same  should  be 
adopted  or  approved  by  Mitchell,  the  stockholder, 
and  that  he  not  having  approved  of,  adopted,  or 
acquiesced  in  said  sale,  was  not,  nor  is  the  plaintiff 
bound  thereby."      An  examination  of  the  law  on  this 
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subject  is  Dot  required  in  this  case,  as  we  have  come 
to  the  conclusion  that  the  sale  was  invalid  for  other 
reasons. 

The  judgment  should  be  affirmed  with  costs. 

Curtis,  J.,  concurred. 


WILLIAM  NELSON,  Jb.,  Plaintiff  and  Appel- 
LANT,  V.  THE  SUN  MUTUAL  INSUEANOE 
COMPANY,  Defendant  and  Respondent. 

MARINE  INSURANCE. 

A  policy  that  states  in  the  written  portion  the  snm  insured  and 
the  risk  taken  in  the  following  words :  '^  8um  inaured  six  thousand 
ttco  hundred  and  fifty  dollars,  port  risJs  in  port  of  New  York,  upon 
the  l)ody,  taelde,  apparel,  and  other  furniture  of  the  good  ship  caUed 
'^The  Confldence,^^  designates  only  such  rink  as  is  defined  by  the 
words  ^^  port  risk  in  the  port  of  New  Fiwib,"  and  designates  no 
risk  upon  any  part  of  a  voyage  to  be  made  by  the  ship. 

Oral  proof  may  be  given  to  establish  what  the  risk  was,  and  to 
show  what  risks  were  covered  under  the  words  **  Port  Risk." 

The  commencement  of  a  voyage  from  the  port  of  New  York  ter- 
minated the  risk  under  such  a  policy. 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  Fdjrwxry  7, 1876. 

Appeal  from  judgment  dismissing  complaint. 

The  action  was  upon  a  policy  of  insurance,  which  in 
form  was  a  marine  policy.    The  written  part  insured 
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the  plaintiff  *'at  audfroin  October  5,  1867,  at  noon,  to 
November  5, 1867,  at  noon.    Sum  insured  six  thousand 
two  hundred  and  fifty  dollars,  port  risk,  in  port  of  New 
York,  upon  the  body,  tackle,  apparel,  and  other  furni- 
ture, of  the    good    ship    called  'The    Confidence.'" 
Then  followed  the  printed  part,  such  as  is  generally 
used  in  a  voyage  policy,  a  valuation  being  inserted. 
The  spaces  left  for  the  termini  of  a  voyage  were  blanka 
The  clause  commencing  "Touching  the  adventures  and 
perils,  which  The  Sun  Mutual  Insurance  Company  is 
contented  to  bear,"  ended,  '*  and  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  vessel  or  any  part 
tliereof.'^ 

The  answer  averred  that  the  loss  did  not  happen 
during  the  continuance  of  any  of  the  risks  taken  by  the 
defendant,  but  after  the  ship,  completely  prepared  for  a 
voyage,  had  broken  ground,  and  had  commenced  her 
voyage. 

On  the  trial  before  a  judge  and  jury,  it  appeared 
that  on  October  28,  1867,  the  ship  was  laden,  manned, 
and  equipped  for  a  voyage  to  Glasgow,  and  was 
moored  to  a  wharf  or  pier  for  the  purpose  of  proceed- 
ing on  her  voyage.  The  moorings  were  cast  off,  and 
a  steam-tug  took  a  hawser  from  the  ship  to  tow  her  and 
did  begin  to  tow  her  out  of  the  pier.  Before  the  ship 
had  been  towed  more  than  twice  her  length,  she  was 
caught  by  a  strong  tide,  which  swung  the  ship  round  so 
that  she  struck  heavily  on  the  reef  near  Jackson 
Ferry.  She  struck  twice.  Her  keel  and  bottom  were 
damaged,  and  for  this  the  action  was  brought. 

Against  the  objection  and  upon  the  exception  of 
the  plaintiff,  the  defendant  was  allowed  to  ask  several 
witnesses,  who  were  underwriters  or  oflScers  of  marine 
insurance  companies,  what  wa^?  the  meaning  of  the 
term  ^'port  risk  "  in  the  business  of  insurance.  One 
answer  was,  '"a  risk  on  the  vessel  while  in  the  port  of 
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New  York,  as  distinguished  from  a  vojage  risk."  The 
plaintiflf  gave  testimony  that  he  was  a  merchant,  and 
^accustomed  to  insure  a  great  deal ;  and  to  the  question, 
*'  What  do  the  words  'port  risk  in  the  port  of  New 
Tork'  among  underwriters  and  merchants  mean?" 
he  said  it  **  covers  all  marine  risks  while  the  ship  is  in 
port."  Other  testimony  on  this  point  was  given  on 
both  sides. 

On  the  whole  case  the  court  dismissed  the  complaint, 
on  the  ground  that  the  "port  risk"  as  used  in  the 
policy  had  ended  before  the  striking  upon  the  reef, 
the  ship  then  having  begun  a  voyage. 

^George  A.  Blacky  for  appellant. 

Joseph  G.  Choai€y  for  respondent. 

By  the  Court.— Sedgwick,  J.— If  all  the  printed 
parts  of  the  policy  which  specify  the  risks  insured 
against  are  disregarded  because  they  in  words  refer  to 
ti  voyage,  no  voyage  being  described  in  the  policy, 
then  tlie  only  risk  designated  by  the  policy  is  such 
as  is  defined  by  the  term  *'  port  risk."  I  learn  from 
Dows  t?.  Howard  Ins.  Co.  (5  Mohertsony  481),  that  on 
the  continent  of  Europe,  usage  or  positive  enactment 
has  defined  all  the  perils  insured  against,  and  there  is 
no  need  of  inserting  them  in  a  policy ;  but  the  judge 
giving  the  opinion  said:  *'He  had  not  been  able  to 
find  any  authority  that  in  Great  Britain  and  this  coun- 
try claims  that  any  perils  are  insured  against  other 
than  those  enumerated  in  the  policy,  and  any  neces- 
sarily or  usually  consequential  ones."  If  this  be  so, 
still  it  may  be  that  when  risks  are  not  enumerated,  but 
Ihere  is  a  general  contract  of  insurance,  the  law  has 
resources  enough  to  determine  as  a  question  of  fact  or 
of  law  what  it  is  that  the  contract  insures  against.  It 
is,  however,  the  universal  custom  to  enumerate  the 
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risks.    In  this  case,  if  we  have  to  rely  on  the  words 
"port  risk,"  as  a  statement  of  the  perUs,  we  can  not 
eee  in  them  the  character  of  any  peril,  in  the  concrete- 
They  describe  nothing  by  which  a  ship  may  be  dam- 
aged.   There  are  sea  risks,  fire  risks,  danger  from 
pirates,  &c.,  in  port,  as  there  are  on  the  high  seas 
(Dnval    V.    Commercial    Ins.    Co.,   10   Johns.  278 ; 
Patrick  v.  Conu  Ins.  Co.,  11  Id.  9):    As  "port  risk" 
does  not  designate  any  of  these  in  particular,  if  we 
reject  wholly  the  printed  enumeration  of  perils,   the 
policy  would  be  without  any  specification  of  perils 
insured  against.    To  uphold  all  the  parts  of  the  con- 
tract, as  far  as  can  be,  it  is  only  necessary  to  read 
the  whole  of  the  policy,  as  limited  by  the  written 
part  "port  risk  in  port  of  New  York."     Whenever 
the  words,  "thi«  present  voyage,"  "take  upon  itself 
in  this  voyage,"  &c.,  &c.,  occur,  the  word  "voyage" 
should  be  deemed  a  ^^ falsa  demonstraiio^^^  not  annul- 
ling entirely  that  part  of  the  contract  where  it  is,  but^ 
in  tact,  intended  to  designate  the  time  and  the  circum- 
stances embraced  in  the  written  part.     Whatever  is 
peculiar  to  a  voyage,  or  particularly  to  be  applied  to 
a  voyage,  is  to  be  disregarded.     No  voyage  is  de- 
scribed.   Therefore  it  must  also  be  said  that  the  policy 
does  not  contemplate  taking  a  risk  upon  any  part  of  a 
voyage  to  be  made  by  the  ship  unless  it  is  included 
in  the  written  part.    This  I  believe  to  be  a  correct  ap- 
plication of  the  cases  in  this    state    on  this    point 
(Grousset    ».    Sea  Insurance    Company,    24    Wend. 
206 ;    Leeds   t>.   Mechanics'  Insurance  Co.,   8  N.    Y. 
356 ;    Frichette  ^.    State  Mutual  Fire,  &c.,  Ins.  Co., 
3  Bosworthj  190).    The  loss  to  the  ship  came  from  a 
peril  insured  against,  so  far  as  it  was  in  its  character  a 
sea  risk,  Le.^  in  the  tide  sweeping  it  against  the  rock. 
We  can  not,  however,  decide  that  the  dismissal  of  the 
complaint  should  be  sustained  on  the  ground  that  the 
peril    referred   to  was  not  extraordinary.      This,*  if 
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averred  as  a  defense  in  the  answer,  was  not  alluded  to 
upon  the  dismissal  of  the  complaint.  I  am  of  opinion 
that  the  principle  which  apply  to  general  insurance 
in  voyage  policies,  viz.,  that  the  implied  warranties 
call  for  the  insured  preserving  himself  against  the 
ordinary  action  of  the  winds  and  sea,  applies  to  such 
a  policy  as  this,  keeping,  however,  in  view  its  subject- 
matter  ;  and  that  a  loss  from  the  ordinary  action  of  the 
tide  is  not  to  be  borne  by  the  defendant  Bat  the 
plaintiff  should  have  been  apprised  of  the  particular 
defense,  as  he  might  have  given  evidence  that  the  tide 
or  the  risk  was  extraordinary. 

We  have  said  that  "port  risk'^  is  not  the  designa- 
tion of  the  intrinsic  character  of  any  peril  likely  to 
cause  damage.  To  be  sure,  it  is  not  impossible  that  a 
port  might  have  a  risk  so  peculiar  to  itself  that  such  a 
risk  would  be  so  described  among  insurers  and  mer- 
chants. There  could  be  no  objection  to  giving  oral 
proof  of  what  this  risk  was,  and  to  show  that  the 
words  were  used  to  designate  it.  There  is  no  claim, 
however,  by  the  defense  that  "port  risk"  was  used 
in  this  way.  The  word  port  as  here  used  refers  to  the 
extrinsic  relations  of  the  risk  as  existing  while  the  ship 
is  in  port,  not  simply,  however,  as  within  the  territor- 
ial lines  of  the  port,  but  as  using  the  port  for  the  pur- 
poses of  a  port,  up  to  the  time  when  the  voyage  should 
begin,  and  to  the  time  when  the  port  is  used  to  begin 
the  voyage  therein.  The  apparent  object  of  the  clause- 
is  to  state,  by  the  use  of  a  *"'  generalissimumnomen^^^ 
viz.,  risk,  what  the  insurers  will  bear  the  consequences 
of,  and  to  exclude  what  risks  they  will  not  bear.  The 
distinction,  as  the  learned  counsel  for  the  respondent 
urged,  includes  "port  risk"  as  different  from  **voy- 
aige  risk,"  which  is  excluded.  Such  distinctions  are- 
usual  in  marine  insurances.  In  time-policies  there  is 
often  a  provision  that  if  at  the  end  of  the  time  the 
vessel  is  at  sea^  the  insurance  shall  continue,  &c.    It 
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is  held  in  sacb  cases,  that  if  before  the  time  expires, 
the  vessel  fs  ready  for  sea,  quits  her  mooring,  and  en- 
deavors to  get  out  to  sea,  but  is  kept  back  by  stress  of 
weather,  and  comes  to  anchor,  and  after  that  suffers 
from  a  sea-peril,  she,  within  the  contract,  is  at  seUj  al- 
though, in  fact,  she  is  in  a  port  or  in  a  canal  leading  to 
the  sea.  Her  being  in  the  port  is  but  an  incident  una- 
voidable on  her  part  to  her  sea  voyage  (Bowen  v.  Hope 
Ins.  Co.,  and  The  Same  v.  Merchants'  Ins.  Co.,  20  Pick. 
275,  as  cited  in  note  3  to  p.  65,  2  Parsons  Mar.  Ins.  ; 
Union  Ins.  Co.  i?.  Tyson,  3  Hill^  119;  American  Ins. 
Co.  fj.  Hutton,  24  W.  330,  aflfd  7  Hill,  321). 

In  this  particular  case  the  words  **port  risk"  are 
connected  with  the  words  '*in  port  of  New  York," 
and  the  main  question  is,  when  did  the  risk  taken, 
end.  The  cases  frequently  determine  when  a  risk 
ends,  by  considering  when  another  begins,  although 
the  latter  is  not  expressed  in  tlie  policy,  or  nice  versa. 
It  is  upon  the  natural  supposition  that  risks  are  classi- 
fied and  words  appropriate  to  the  classes  are  nsed. 
When  words  used  for  one  class  appear  in  a  policy,  the 
risks  indicated  thereby  are  exclusive  of  the  risks  in- 
dicated by  other  words  which  have  been  generally  em- 
ployed. 

A  ship  was  insured  "at  and  from,"  and  warranted 
to  sail,  by  a  certain  day.  She  did  not  sail  until  a  later 
time.  The  question  was,  whether  the  premium  paid 
could  be  recovered  back,  on  the  ground  that  no  risk 
had  ever  attached  under  the  policy.  The  court  held, 
that  there  was  a  class  of  risks,  indicated  by  the  word 
**at"  when  the  vessel  was  in  port,  distinct  from  the 
risk  attached  to  the  voyage,  indicated  by  the  word 
**from,*'  and  that  although  the  breach  of  warranty 
prevented  the  attaching  of  the  latter,  there  was 
an  insurance  while  the  vessel  was  in  port,  before 
the  voyage  (Hendricks  v.  Commercial  Ins.  Co.,  8 
/  hn\  1.) 


>{ 
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The  words  **at  and  from  New  Orleans,  Campeach, 
and  Havana,"  although  they  may  imply  that  the  ves- 
sel may  go  from  one  to  the  other,  as  commencing  a 
course  of  trade,  do  not  imply  that  the  vessel  shall 
go  "to"  any  of  the  ports  as  prescribing  the  end 
of  the  voyage  (Grousset  v.  Sea  Ins.  Co.,  24  W. 
207). 

The  words  describing  a  voyage  as  "to"  a  port, 
continues  the  voyage  beyond  the  territorial  line  of  the 
port  until  the  vessel  is  moored  in  the  port ;  yet  the 
word  "to"  implies  literally  no  more  than  up  to  the 
port,  and  no  further,and  on  the  other  hand,  a  "voyage 
from"  a  port  includes  that  part  of  the  voyage  which, 
at  its  beginning,  is  in  the  port. 

In  the  same  way  the  words  in  the  present  polic}^  are 
intended  to  exclude  risks  which  would  be  taken  upon 
a  voyage  "from  "  the  port  of  New  York.  I  therefore 
am  of  opinion,  that  as  matter  of  law  the  court  might 
hold  that  the  commencement  of  a  voyage  terminated 
the  risk  under  the  policy. 

On  the  other  hand,  I  think  the  defendant  was  at 
liberty,  if  the  court  chose  to  allow  it,  to  examine  ex- 
perienced underwriters  or  merchants  to  show  how  the 
word  was  used  in  the  business  of  insurance,  or  rather 
what  it  meant,  solely,  however,  upon  the  ground,  that 
it  is  evidently  a  word  formed  for  business  and  techni- 
cal purposes.  It  is  a  composite  word,  which  gets  its 
form  in  a  manner  unusual  in  the  formation  of  words 
in  general.  If  it  could  be  done,  there  was  no  objection 
to  show  that  "voyage  risk"  and  "port  risk"  were 
used  distinctively.  I  think  the  court  was  bound  to  see 
that  such  was  the  use  of  the  words  "  port  risk  "  in  the 
policy,  and  therefore  in  a  sense  it  was  unnecessary  to 
examine  witnesses ;  yet  I  think  the  testimony  would  be 
an  assistance  to  the  court  in  coming  to  a  conclusion. 
I  do  not,  however,  think  that  the  meaning  of  the  words 
could    have  been  left  to  the  jury,  inasmuch  as  the 
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policy    taken    together    fixed    the    meaning    of   the 
clause. 

In  80  far  as  the  witnesses,  in  endeavoring  to  define 
the  term,  gave  a  statement  of  the  legal  effect  of  the  con- 
tract, or  an  opinion  as  to  the  time  when  the  risk  ended, 
the  testimony  was  incompetent.  The  value  of  the  tes- 
timony was  exhausted  when  it  had  given  the  use  and 
meaning  of  the  words. 

I  am  of  opinion  that  the  judgment  should  be  af- 
firmed with  costs. 

Curtis,  J.,  concurred. 


MICHAEL  B.  FIELDING,  Plaintifp  and  Appel- 
LANT,  V.  EUCLID  WATERHOUSE,  Defend- 
ant AND  Respondent. 

CO-SURETIES. 

ThEIB  BELATI0N8  ;  AlTD   THE  LIABILITT    OF    ONB    TO    CONTRIBUTE 
TO  PAYMENTS  MADE  BT  ANOTHEB. 

In  this  state,  sureties,  upon  performance  by  them  of  their  con- 
tract in  regard  to  their  principal,  are  entitled  to  the  original 
evidences  of  debt  held  by  the  creditor,  and  to  any  judgment  in 
which  the  debt  has  been  merged,  as  well  as  to  all  collateral 
securities  held  by  the  creditor. 

The  right  of  the  surety  is  not  only  that  of  subrogation,  pure  and 
simple,  but  a  right  to  an  assignment  by  the  creditor. 

Performance  of  the  conditions  of  the  suretyship  discharges  the 
principal  obligation,  so  far  as  the  existence  of  any  interest  of 
the  original  creditor  in  the  same  ;  but  the  original  debt  is  kept 
alive  as  between  the  creditor  and  debtor  and  the  surety,  for 
the  purpose  of  enforcing  the  rights  and  interest  of  the  surety 
therein,  as  against  the  debtor,  his  principal. 
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A  co-surety  has  the  same  responsibility  for  preserving  and  keep- 
ing alive  securities,  liens,  and  liabilities  against  the  original 
debtor,  in  favor  of  bis  co-surety  from  whom  lie  claims  contri- 
bution, as  a  creditor  has  in  behalf  of  sureties  from  whom  he 
claims  payment  or  fulfillment  of  the  original  obligation. 

If  a  creditor  releases  or  satisfies  any  security  which  holds  against 
the  principal  debtor  he  must  answer  for  the  value  of  what  he 
releases  or  satisfies. 

The  burden  of  proof,  as  to  the  value  of  the  release  or  satisfaction, 
rests  upon  the  party  releasing  or  discharging. 

In  the  case  at  bar,  a  judgment  was  satisfied  and  discharged 
against  the  original  debtor  by  the  consent  and  action  of  one  of 
the  sureties,  who  now  seeks  contribution  from  his  co-surety  for 
the  amount  paid  by  him,  and  the  former  should  answer  to  the 
latter  for  its  discharge  and  satisfaction,  and  the  burden  of 
proof  as  to  its  value  rests  upon  the  surety  who  discharged  and 
satisfied  the  same. 

By  analogy  it  is  right  to  apply  the  general  rule  of  damages  to 
this  case,  namely  :  that  when  the  amount  of  value  is  made  in- 
capable of  estimation  by  the  act  of  the  wrongdoer,  he  must 
be  held  responsible  for  the  value  that  by  any  reasonable  possi- 
bility the  same  may  prove  to  be,  as  in  this  case,  the  full 
amount  of  the  judgment  that  was  satisfied. 

I 

Before  Curtis  and  Sedgwick,  JJ. 

Dedded.  Fefn^ary  7,  1876. 

Appeal  by  plaintiff  from  order  granting  a  new  trial 
after  verdict  for  plaintiff. 

Tlie  action  was  by  the  plaintiff  against  the  defend- 
ant, as  co-surety  for  contribution.  It  appeared  upon 
the  trial  that  an  action  had  been  brought  in  this 
state  by  one  Murray  against  one  Harris  and  other  de- 
fendants. In  that  action  an  attachment  had  been 
issued  against  the  property  of  the  defendants.  Prop- 
-erty  was  taken  under  the  attachment,  and  to  relieve  it 
therefrom  the  present  plaintiff  and  defendants  be- 
'Came  co-sureties  in  an  undertaking  made  in  pursu- 
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ance  of  the  Code,  in  the  sum  of  seven  thousand 
three  hundred  dollars^  "that  we  will,  on  demand,  pay 
to  the  above  named  plaintiff  the  amount  of  the  judg- 
ment which  may  be  recovered  against  the  above  named 
defendants  in  this  action,"  &c.  The  plaintiff,  Murray, 
in  that  action  recovered  judgment  in  the  sum  of  five 
thousand  eight  hundred  and  thirty-five  dollars.  This 
judgment  not  being  paid  by  the  debtors  therein,  it  was 
assigned  with  the  undertaking  to  one  Simms.  Simms 
began  an  action  upon  the  undertaking  against  the 
present  plaintiff  and  defendant  jointly.  The  present 
defendant  was  not  served  in  that  action.  While  the 
action  on  the  undertaking  was  pending,  the  present 
plaintiff,  Fielding,  through  a  third  person,  requested 
one  Beardon  to  come  on  to  this  city,  in  reference  to 
the  claim  made.  Thereupon  said  Beardon,  plaintiff 
Fielding,  and  the  attorneys  of  Simms  had  negotiations 
which  resulted  in  an  agreement  to  compromise  for  a 
less  sum  the  judgment  in  the  original  attachment  suit. 
In  pursuance  of  this,  the  present  plaintiff,  Fielding, 
paid  two  thousand  five  hundred  dollars;  Beardon 
paid  two  thousand  two  hundred  dollars ;  Fielding 
received  a  general  release ;  the  action  on  the  under- 
taking was  discontinued;  and  the  judgment  in  the 
attachment  suit  was  satisfied  of  record.  The  present 
defendant  was  ignorant  of  these  matters.  So  much 
appeared  by  the  undisputed  evidence.  The  defendant 
gave  evidence  to  show  that  at  the  time  of  payment  by 
plaintiff  there  was  a  special  agreement,  which,  in  its 
effect,  released  the  defendant  from  an  obligation  to 
contribute ;  but  the  court  charged  the  jury,  that  if  they 
found  the  defendant' s  version  to  be  correct,  they  should 
find  for  the  defendant.  The  jury  found  in  favor  of  the 
plaintiff  in  one  thousand  two  hundred  and  fifty  dol- 
lars. 

Before  the  case  went  to  the  jury,  the  defendant's 
counsel  asked  that  the  jury  be  directed  to  find  for  the 
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defendant,  on  the  ground  that  by  the  arrangement 
made,  "judgment  against  the  original  defendants  was 
satisfied,  and  so  the  right  of  subrogation  of  the  sureties 
was  lost."  This  was  refused,  and  the  defendant  ex- 
cepted. After  verdict,  defendant  made  a  motion  for  a 
new  trial,  which  was  granted.  This  appeal  is  taken 
by  the  plaintiflf,  from  this  order. 

Snead^  Orimhall  <6  Hives,  attorneys,  and  IS.  Ed- 
ward RiveSy  of  counsel,  for  appellant. 

« 

Man  &  Parsons,  attorneys,  and  John  E.  Parsons, 
of  counsel,  for  respondent. 

By  the  Court. — Sedgwick,  J.— The  plaintiff  and 
defendant  were  co-sureties  for  the  payment  of  a  judg- 
ment against  their  principal.  By  a  negotiation  be- 
tween the  judgment  creditor,  the  plaintiff,  and  one 
Beardon,  a  compromise  was  agreed  to,  of  which  the 
plaintiff  paid  about  one-half,  and  Beardon  the  other 
half,  and  thereupon,  as  was  further  agreed  between 
them,  the  judgment  was  satisfied  of  record.  The 
merits  of  this  appeal  are  to  be  determined  by  ascer- 
taining if  this  satisfaction  of  the  judgment  relieved  the 
defendant  from  an  obligation  to  contribute  to  the  sum 
paid  by  the  plaintiff.  No  other  question  was  made 
upon  the  argument  of  this  appeal. 

Although  Copis  v.  Middleton  (1  T.  &  R.  229),  and 
the  opinion  of  Judge  Story  (iSforj/'*  Eq.  §§  499b  to 
§  500,  and  notes),  are  to  the  effect  that  the  surety  has 
no  right  of  subrogation  to  the  debt  or  the  evidences 
of  the  debt  which  he  has  contracted  to  pay,  and  there- 
fore pays  upon  fulfilling  his  contract,  the  law  in  this 
state  has  settled  for  many  years,  that  the  surety,  upon 
performance  by  him  of  his  contract,  is  entitled  to  the 
original  evidences  of  debt  held  by  the  creditor,  and  to 
any  judgment  in  which  the  debt  has  been  merged,  as 
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well  as  to  all  collateral  securities  held  by  the  creditor. 
The  right  of  the  surety  is  not  only  that  of  subrogation, 
pure,  and  simple,  but  a  right  to  an  assignment  by  the 
creditor  (Marsh  v.  Pike,  1  Sandf,  Ch.  210 ;  Cheese- 
borough  V.  Millard,  1  Johns  Ch.  409  ;  Clason  ^.  Murrisi, 
10  Id.  624;  Goodyear  %.  Watson,  14  B.  481  ;  Eno 
«.  Crooke,  10  N.  T.  66 ;  Ellsworth  v.  Lockwood,  20 
N.  T.  98,  and  other  cases).  By  performing  the  con- 
tract of  suretyship,  the  principal  obligation  is  dis- 
charged against  the  creditor,  and  is  kept  alive  between 
the  creditor,  the  debtor,  and  the  surety,  for  the  pur- 
pose of  enforcing  the  rights  of  the  last. 

A  co-surety  has,  of  course,  the  same  responsibility 
for  keeping  alive  sureties  in  favor  of  his  co-surety 
from  whom  he  claims  contribution,  as  a  creditor  has, 
in  behalf  of  sureties  (Notes  to  Derin  v.  Earl  of  Win- 
ch elsea,  1  Leading  Cases  in  Eq.^  3  Am.  ed.  156,  et  seq). 
If  a  creditor  releases  or  satisfies  any  security  which  be 
holds  he  answers  for  the  value  at  least  of  what  he  dis- 
charges or  satisfies  (2  Am.  Leading  Cases^  394).  If 
the  release  is  of  a  nominal  title,  from  a  judgment,  the 
surety  is  not  discharged  or  the  claim  against  him  at 
all  abated  (Blydenburgh  v.  Bingham,  38  N.  T. 
375).  If  goods  are  released  from  a  If^vy^  the  claim  of 
the  party  releasing,  against  the  surety,  is  lessened  by 
the  amount  of  the  value  of  the  goods.  The  burden  of 
proving  what  is  the  value  of  the  thing  released  or  the 
security  discharged,  is  upon  the  party  releasing 
or  discharging  (Nefl's  Appeal,  9  W.ds  8.  36,  cited  in  2 
Am.  Leading    Cases^   405  ;  Hubbell   v.   Carpenter,  o 

N.  r.  171^. 

In  the  present  case  no  chattel  or  real  estate  has  been 
released  from  the  judgment,  but  the  judgment  itself  is 
discharged.  The  burden  of  proving  the  value  of  this 
ludgment  is  upon  the  plaintiff,  who  should  answer  to 
the  defendant  for  its  being  discharged.  So  far  as  I  can 
see,  it  is  not  possible  to  estimate  correctly  what  is  or 
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will  be  the  value  of  a  judgment  through  the  time 
it  caD  be  kept  ajive.  It  is  not  without  value  ;  it 
may  prove  to  be  of  the  value  of  its  nominal  amount. 
By  analogy  it .  is  right  to  apply  the  general  rule  of 
damages,  that  when  the  amount  is  made  incapable  of 
estimation  by  the  act  of  the  wrongdoer,  he  must  be 
held  responsible  for  the  value  it  may  by  reasonable 
possibility  turn  out  to  be  of  (Armory  v.  Delamirie,  and 
notes,  1  Smithes  Leading  Cases^  584;  Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  62.)  Is  there  any  mitigation  of 
these  damages  in  the  fact  that  the  defendant,  if  he  paid 
a  contribution,  would  have  his  action  against  the  prin- 
cipal ?  It  would  seem  impossible  to  make  such  a  use 
of  this  contingent  course  of  action.  It  would  be  for 
the  amount  the  defendant  would  pay  the  plaintiff 
after  the  plaintiff  has  proven  what  the  amount  should 
be  by  showing  the  value  of  the  jhdgment.  The  defend- 
ant would  not  have  the  benefit  of  the  judgment  in  ques- 
tion, with  its  peculiar  character,  or  an  equivalent 
advantage,  down  to  the  time  he  secured  judgment  in 
his  own  behalf. 

The  plaintiff  did  not  satisfy  the  judgment,  but  the 
creditor  did.  The  plaintiff  is  responsible  for  this,  which 
took  place  in  this  state  ;  for  he  did  not  demand  from 
the  creditor  that  the  judgment  should  not  be  satisfied, 
but  took  part  in  an  arrangement  which  had  as  an  object 
the  extinguishment  of  the  judgment.  The  judgment 
was  not  satisfied  by  force  alone  of  the  payment  made 
by  Beardon.  If  it  had  been,  the  plaintiff  would  have 
been  under  no  obligation  to  pay  any  part  of  it,  and 
could  not  ask  a  contribution. 

It  is  urged,  however,  that  the  judgment  is  kept  alive 
in  equity  although  it  is  extinguished  at  law.  The  case 
of  Burrows  v.  McWhaun  (1  Dess.  409),  is  particularly 
referred  to,  and  it  is  spoken  of  approvingly  as  an  illus- 
tration in  Ouyler  v.  Ensworth  (6  Paige^  32).  There 
was  no  attempt  in  that  case  to  declare  that  the  general 
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consequence  of  satisfying  a  judgment  at  law  could  be 
avoided  in  equity  by  any  decree  short  of  setting  aside 
the  satisfaction.  The  complainants  sought  again^i 
administrators  to  establish  a  right  to  a  priority  of  pay- 
ment out  of  the  estate.  This  right  they  would  have  if 
they  could  maintain  a  right  under  a  judgment  obtained 
against  the  intestate.  They  showed  that  being  sureties 
for  the  payment  of  the  judgment,  they  had  paid  a  large 
part  of  it.  The  intestate  having  died,  the  adminis- 
trators of  his  estate  paid  the  remainder  of  the  judg- 
ment, and  obtained  satisfaction.  The  complainants 
claimed  that  this  act  of  the  administrator  should  not 
bar  their  rights  to  priority  as  specialty  creditors.  The 
court  gave  the  complainants  rank  as  if  they  were 
specialty  creditors.  In  eflfect  the  court  determined 
what  the  rights  of  the  complainants  as  sureties  were  at 
the  time  they  paid  the  judgment  in  part,  and  consid- 
ered that  they  had  a  right  to  be  subrogated  to  the  cred- 
itor's remedy  through  the  judgment,  and  the  court  did 
nothing  more  as  to  the  present  point  than  decide  that 
as  against  the  inequitable  or  wrongful  act  of  the 
defendant  which  produced  a  satisfaction  of  the  judg- 
ment, it  would  deem  the  judgment  alive.  The  full 
effect  of  this  case  does  not  relieve  this  plaintiff,  for  two 
reasons.  1.  The  defendant  here  is  entitled  to  the  legal 
effect  of  the  judgment  flowing  from  its  character  as  a 
judgment,  and  not  depending  for  any  benefit  that 
might  be  procured  through  it  on  a  special  judg- 
ment in  equity  reviving  it  or  deeming  it  revived.  2.  The 
plaintiff's  act  has  led  to  the  satisfaction,  or  permitted  it ; 
the  damage  to  the  plaintiff  flows  from  that.  There  is 
no  reason  why  plaintiff  should  be  allowed  to  say  that 
in  his  favor,  to  neutralize  the  consequence  of  his  own 
act,  the  defendant  should  find  his  relief  by  a  special 
action  in  which  the  satisfaction  will  be  disregarded* 
The  plaintiff  should  bear  himself  any  burden  he  has 
created.    It  is  not  necessary  to  deny  that  if  the  defend- 
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ant  was  called  iipoD  to  contribute  in  this  action,  he 
might,  in  a  proper  case,  subject  property  of  the  prin- 
■cipal  debtor  to  his  claim  as  if  the  judgment  had  not 
been  satisfied.  As  we  have  intimated,  such  a  benefit 
would  only  be  in  redress  of  an  injury  caused  by  plain- 
tiff. 

There  is  another  reason  why  equity  would  not 
revive  the  j  n  dgment  for  any  purpose.  Equity  observes 
the  intentions  of  the  parties.  The  presumption  is  that 
a  surety,  in  acting  in  regard  to  securities  to  which  he 
is  entitled.for  his  indemnity,  intends  to  give  that  form 
to  the  transaction  which  is  most  beneficial  to  himself. 
If,  however,  the  result  of  the  evidence  is  to  show  that 
it  was  intended  that  the  security  should  be  finally  dis- 
charged for  all  purposes,  the  surety,  and  no  one 
claiming  through  him,  can  use  the  security  as  if  it  were 
not  extinguished  (1  Leading  Cases  in  Eq.^  3  Am.  ed. 
155  ;  Harbeck  v.  Vanderbilt,  20  N.  T.  395).  Beyond 
•doubt  in  the  present  case  it  was  the  intention  of  the 
parties  that  the'judgment  should  be  discharged  for  all 
purposes,  legal  and  equitable,  and  the  payment  by 
Beardon  of  a  part  of  the  compromise  as  a  considera- 
tion for  the  satisfaction,  prevents  as  matter  of  law  that 
the  judgment  should  be  revived. 

It  is,  however,  claimed  that  as  the  plaintiff  paid  but 
a  part  of  the  judgment,  he  was  not  entitled  to  an  assign- 
ment. This  view  separates  the  action  of  the  parties, 
and  does  not  consider  them  as  acting  jointly  and  with 
a  common  purpose.  In  that  view,  however,  we  must 
suppose  that  Beardon' s  payment  went  to  reduce  the 
amount  of  the  judgment.  "The  rest  would.be  between 
the  plaintiff  as  surety  and  the  judgment  debtor  as  his 
principal,  the  proper  security  to  the  plaintiff  for  his 
payment  as  part  of  the  compromise.  Unless  the  agree- 
ment between  the  judgment  debtor  and  the  plaintiflt 
was  that  the  judgment  should  be  entirely  extinguished, 
the  creditor  could  not  have  lawfully  refused  to  assign 


432  IRWIN  V.  CHAMBERS. 


Statement  of  the  Case. 


the  judgment  as  reduced  for  the  plaintiff's  indem- 
nity. 

I  am  of  opinion  that  the  order  appealed  from  should 
be  affirmed  with  costs. 


Curtis,  J.,  concurred. 


DAVID  IRWIN  AND  TIMOTHY  M.  BEISTOLL, 
Executors,  &c.,  Plaintiffs  and  Appellants, 
V.  MATTHEW  S.  CHAMBERS,  Defendant  and 
Respondent. 

proceedings  supplementary  to  execution. 

Examination  op  Jxtdgmbnt  Dbbtor. 

A  judgment  debtor  can  not  be  subject  to  several  successiye  ex- 
aminations unless  the  creditor  can  show  specially  that  facts 
arising  after  one  examination  call  for  further  examination. 

The  same  rule  applies  to  an  examination  upon  a  judgment  re- 
covered upon  a  former  judgment,  upon  wliich  these  proceed- 
ings had  been  taken,  and  the  defendant  examined,  &c. 

In  order  to  justify  an  examination  under  such  a  judgment,  the 
judgment  creditor  must  show  specially  that  facts  have  arisen 
since  the  former  examination  that  call  for  and  justify  another 
examination. 

Before  Curtis  and  Sedgwick,  JJ. 

Decided  February  7,  1876. 

Appeal  from  an  order  of  the  special  term. 
Stephen  B.  Brague^  for  appellant. 
Wm.  O.  Wheelwright^  for  respondent. 
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By  the  Court. — Sedgwick,  J.— The  plaintiffs,  un- 
der the  usual  affidavit,  took  out  the  usual  order  sup- 
plementary to  execution,  under  §  292.  On  the  re- 
turn of  this,  an  affidavit  of  the  defendant  was  read, 
that  on  February  23,  1872,  one  Jackson  recovered  a 
judgment  against  defendant  for  three  hundred  and 
iifty- three  dollars,  in  the  common  pleas.  Jackson  hav- 
ing died,  these  plaintiffs  were  appointed  his  executors. 
About  June  29,  1875,  an  order  supplementary  to  ex- 
ecution was  taken  under  the  judgment  in  the  com- 
mon pleas.  The  defendant  was  examined  as  to 
his  property,  and  on  that,  the  plaintiffs  applied  to  the 
judge  of  common  pleas  for  the  appointment  of  a  re- 
ceiver '*  to  take  and  receive  the  salary  about  to  become 
due  to  this  deponent  for  his  services  as  clerk  in  the 
Bowery  Savings  Bank;"  but  that  application  was  de- 
nied. On  September  8,  1875,  this  action  was  brought 
upon  the  judgment  in  the  common  pleas,  and  on  Septem- 
ber 30,  1875,  the  judgment  was  recovered  in  four  hun- 
dred and  seventy  dollars.  Deponent  had ''  a  wife  and 
two  children  dependent  upon  him  for  their  support, 
and  this  deponent  has  no  property,  and  is  entirely 
dependent  upon  the  salary  received  by  him  from  the 
Bowery  Savings  Bank  of  this  city  for  his  maintenance 
and  that  of  his  family." 

Ordinarily  the  opinion  of  the  judge  is  not  looked 
to  to  find  the  actual  state  of  the  case  before  him.  The 
case  must  be  looked  to.  This  appeal  must  be  an  ex- 
ception, in  consequence  of'the  disjointed  way  in  which 
the  case  is  presented.  The  learned  judge,  in  his 
opinion,  says :  '*Even  if  the  Bowery  Savings  Bank  has 
not  yet  paid  the  salary  due  to  the  judgment  debtor, 
for  personal  services  rendered  during  the  month  of 
October  last,  the  same  is  necessary  for  the  use  of  the 
family  supported  whoUv  by  the  labor  of  such  judg- 
ment debtor."  This  evidently  referred  to  the  provi- 
sions of  section  297. 

vm.— 28 
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The  order  entered  was  upon  the  whole  case  as  pre- 
sented in  the  above  en  titled  action.  It  is  ordered, "  that 
the  proceedings  for  the  examination  of  the  judgment 
debtor,  Matthew  S.  Chambers  be  dismissed  without 
costs." 

The  notice  of  appeal  refers  on  its  face  to  this  order, 
as  an  order  made  ''vacating  the  order  supplementary 
to  execution." 

An  appeal  must  be  heard  upon  the  points  made 
below,  to  which  the  attention  of  parties  and  the  court 
was  called  and  given.  I  infer,  from  the  case,  that  the 
only  point  the  judge  waj  called  to  pass  on  was 
whether  the  salary  due  to  the  defendant  by  the 
Bowery  Savings  Bank  should  be  directed  to  be 
applied  by  the  defendant.  It  was  the  same  as  if  it 
were  agreed  that  the  facts  stated  in  the  affidavit 
would  appear  upon  the  examination.  No  error  was 
made  by  the  judge  in  this  matter.  By  section  297  the 
fact  that  earnings  are  necessary  for  the  use  of  a  family 
supported  wholly  or  partly  by  the  debtor's  labor  may 
be  "made  to  appear"  by  the  debtor's  affidavit. 

For  that  reason  the  order  should  be  affirmed ;  but 
the  learned  counsel  for  the  appellant  claimed  that  he 
had  a  right,  even  if  the  judge  properly  declined  to 
make  an  order  that  the  salary  be  paid  over,  to  proceed 
to  an  examination  to  disclose  facts  upon  which  a 
receiver  of  the  defendant's  property  might  bfe  ap- 
pointed. 

The  language  of  section  292  is  clear  and  imperative 
that  when  an  execution  is  returned,  the  creditor  is 
''entitled  to  an  order  from  a  judge  requiring  the  debtor 
to  appear  and  answer,"  Ac,  &c.  The  substance  of 
this  right  the  creditor  should  freely  enjoy.  But  the' 
letter  of  the  statute  should  not  be  forced  into  an 
application  to  circumstances  not  intended  by  the 
section.  In  the  nature  of  the  case,  from  necessity,  the 
broad  language  should  be  limited  by  general  priuci- 
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plea  of  law  and  equity  made  applicable  to  general 
provisions  for  procedure.  When  a  party  has  had 
one  order,  the  right  is  exhausted  up  to  tliat  time. 
No  property  appearing,  it  should  not  be  presumed 
that  such  an  insolvent  has  after  that  acquired  prop- 
erty, so  as  to  permit  another  order  and  still  another  to 
be  made.  If  another  order  be  applied  for,  either  in 
the  application  for  the  order  or  in  response  to  a  motion 
to  dismiss  it,  it  should  appear  that  there  are  circum- 
stances which  call  for  an  examination  into  the  exist- 
ence of  after-acquired  property.  At  all  stages  the 
proceeding  should  appear  to  be  for  the  purpose  of  the 
statute,  i.  e.j  to  obtain  property,  and  not  for  the  pur- 
pose of  having  the  examination  only.  The  section  is 
a  summary  proceeding  in  lieu  of,  or  in  addition  to,  the 
right  to  a  creditor's  action.  Equitable  principles  must 
be  applied  in  both  cases. 

The  thing  in  this  case  which  seems  to  make  what 
has  been  said  inapplicable  to  it,  is  that  there  never 
was  a  former  order  taken  out  in  this  action.  It  is  true ; 
hut  there  was  one  taken  out  in  the  judgment  which 
forms  the  cause  of  action  here.  There  was  an  ex- 
amination then,  and  an  application  to  the  judge  for  a 
receiver  on  or  after  July  8,  1875.  And  on  September 
8,  1876,  this  action  was  brought,  and  the  amount  of  in- 
-debtedness  increased  by  costs  and  compound  interest. 
I  do  not  say  that  any  proceeding  sanctioned  by  law  is 
oppressive,  but  I  must  say,  that  the  new  action  did 
not  annul  the  full  privilege  the  plaintiffs  once  had  of 
obtaining  the  appointment  of  a  receiver.  If  the  order 
refusing  one  was  erroneous,  it  would  have  been  re- 
versed on  appeal  in  the  general  term  of  the  common 
pleas.  All  the  rights  the  plaintiffs  could  claim  under 
the  section  have  been  given  to  them.  As  against 
the  debtor,  the  plaintiff's  resort  to  his  new  action 
fihould  not  deprive  the  debtor  of  exemption  from  un- 
necessary and  harassing  examination.    There  is  no 
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hardship  in  this  or  appearance  of  injustice.  All  the 
creditor  need  do  is  to  shoi^  specially  that  subsequent 
facts  call  for  further  examination. 

The  order  appealed  from  should  be  aflirmed  with 
ten  dollars  costs,  and  disbursements  to  be  taxed. 

CuETis,  J.,  concurred. 


ALBERT  JOURNEAY,  Plaintiff  and  Respondent, 
V.  JACOB  B.  TALLMAN,  Defendant  and  Ap- 
pellant. 

BROKER'S  COMMISSION  ON  SALE  OF  REAL  ESTATE. 

In  the  case  at  bar  the  single  ground  for  reversal  of  the  judgment 
was  that  the  plaintiff's  case  was  not  supported  by  a  preponder- 
ance of  proof,  and  the  verdict  was  against  the  evidence.* 

Before  Curtis  and  Sedgwick,  J  J. 

Decided  February  7,  1876. 

Appeal  from  judgment  entered  upon  verdict,  and 
from  order  denying  motion  for  new  trial. 

James  AT.  Smith,  for  appellant. 

BttUer,  Stillman,  and  Hubbard,  attorneys  for  re- 
spondent. 

William  Allen  Butler^  of  counsel. 

♦Note  by   Rbpobtbss. — Although  the  review  by  the  court  is 
upon  the  facts  alone  we  deem  the  case  worthy  of  a  full  report. 
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Bt  the  Court. — Sedgwick,  J. — The  single  ground 
upon  which  a  reversal  of  the  judgment  is  asked,  is 
that  the  motion  for  a  new  trial  should  have  been 
granted,  inasmuch  as  the  plaintiffs  case  was  not  sup- 
ported by  a  preponderance  of  proof,  and  the  verdict  in 
his  favor  was  against  the  preponderance  of  the  proof. 

I  can  not  come  to  such  a  conclusion,  but  am  of  opin- 
ion that  there  was  evidence  which  supports  the  ver- 
dict, and  that  such  evidence  was  not  a  little  in  quan- 
tity or  insignificant  in  its  relation  to  the  merits  of  the 
issue.  The  action  was  for  broker's  commissions.  The 
defendant  testified  that  he  gave  the  houses  to  the  plain- 
tiff, and  told  him  that  he  would  pay  him  his  commis- 
sions if  he  sold  them.  He  gave  the  plaintiff  distinct 
authority  to  offer  the  house  at  a  certain  price.  The 
plaintiff  engaged  in  an  effort  to  sell,  and  went  so  far  as 
to  bring  the  defendant  and  the  gentleman  who  after- 
wards purchased  by  an  exchange,  to  a  difference  of 
two  thousand  dollars  in  cash  only ;  the  defendant 
wanted  two  thousand  dollars  more  than  the  purchaser 
was  willing  to  give. 

There  were  several  brokers  who  had  such  authority 
that  if  they  had  caused  the  sale  that  was  made  they 
would  have  been  entitled  to  commissions.  The  ques- 
tion was — and  it  was  fairly  and  with  discrimination  left 
to  the  jury — whether  the  plaintiff  was  the  broker  whose 
efforts  had  led  to  the  sale.  I  do  not  think  there  would 
have  been  much  trouble  about  deciding  which  of  tho 
brokers  was  entitled  to  a  commission  if  the  principals 
had  not  considered  the  expense  of  brokerage  in  the 
transaction.  The  property  of  the  defendant  was  to  be 
exchanged  for  other  property  owned  by  the  purchaser. 
In  this  other  property  its  owner  had  a  broker,  who 
was  to  be  entitled  to  commissions  from  his  employer  if 
he  succeeded  in  getting  it  exchanged  for  the  defendant' & 
property. 

The  evidence  justified   a  construction  which  the 
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jury  could  make.  The  difference  between  the  parties 
was  two  thousand  dollars.^  If  the  purchaser  thought 
he  was  to  pay  no  commissions,  by  the  consent  of  his 
broker,  and  the  defendant  thought  he  would  have  to 
pay  no  commissions,  because  the  broker  he  employed 
did  not  accomplish  the  negotiation  entrusted  to  him, 
out  of  this  difference  would  be  removed  one  thousand 
seven  hundred  dollars. 

The  point  to  be  proved,  after  employment  was 
shown,  was  that  the  efforts  of  the  plaintiff  had  re- 
sulted in  the  sale  upon  substantially  the  terms  upon 
which  he  was  to  bring  about  the  sale.  The  plaintiff, 
and  witness  produced  by  him,  was  present  at  the  clos- 
ing up  of  the  agreement.  On  this  point  he  made  a 
prima  facie  case  by  testifying  that  the  defendant 
said  to  him  that  the  matter  was  carried  through  on 
the  basis,  that  the  defendant  had  given  the  plaintiff. 
This  was  enough  to  sustain  the  plaintiff's  recovery, 
unless  the  defendant  overthrew  it  by  a  preponderance 
of  evidence  that  the  jury  might  rely  on.  But  as  to 
such  evidence  it  was  the  duty  of  the  jury  first  to  see 
that  the  witnesses  who  gave  it  had  such  a  recollection 
of  the  facts  that  it  should  be  relied  upon,  and  next 
to  give  a  correct  construction  of  what  was  remembered. 

There  were  three  witnesses  for  the  defense,  the 
defendant  himself,  the  purchaser,  and  the  broker,  who 
was  in  one  phase  of  the  matter  the  purchaser's 
broker.  None  of  these,  however,  could  state  the  terms 
upon  which  the  bargain  had  been  closed.  The  de- 
fendant did  not  state  what  they  were.  The  purchaser 
testified  that  he  did  not  remember  what  the  basis  was 
upon  which  he  finally  treated  with  the  defendant. 
He  did  not  remember  what  he  got  for  his  property. 
He  did  not  remember  what  he  paid  for  his  property. 
The  broker  testified  that  he  could  not  recollect  what 
the  terms  of  the  transaction  were :  all  he  knew  was 
that  the  price  of  the  defendant's  property  was  eighty- 
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five  thousand  dollars.  The  most  definite  evidence  on 
this  point  is  of  the  following  kind.  The  purchaser 
testified  that  he  refused  to  close  the  sale  upon  the 
terms  that  the  plaintiflf  brought  him,  and  he  never 
closed  them  upon  those  terms.  The  defendant  testified 
''that  there  was  no  djflference  at  the  closing  between 
the  terms  that  I  gave  to  the  plaintiflTand  those  I  gave 
to  the  purchaser's  broker.  It  was  closed  upon  terms 
that  the  plaintiff  said  he  could  not  accomplish.  I 
dorCt  Tcnow  how  it  came  to  he  closed  upon  those  terms. 
If  my  recollection  serves  me  right,  the  difference  be- 
tween the  terms  that  it  was  closed  upon  and  what  he 
had  tried  to  close  it  at  was  two  thousand  dollars.  I 
stood  out  for  two  thousand  dollars.  I  told  them  I 
could  not  make  it  any  other  way.  I  did  not  vary.  I 
suppose  the  purchaser's  terms  and  mine  were  the 
same  when  we  closed.  I  told  the  plaintiff  that  I 
would  close  upon  those  terms." 

This  evidence  did  not  furnish  any  facts  on  which 
the  jury  were  bound  to  say  that  they  destroyed  the 
force  of  the  prima  facie  case  of  the  plaintiff,  es- 
pecially when  the  means  of  explanation  by  defendant 
were  so  ample. 

There  was  evidence  interspersea  here  and  there 
which  the  jury  must  have  noticed,  in  view  of  the  doubt 
there  evidently  was  in  the  minds  of  the  defendant's 
witnesses  as  to  the  exact  character  of  the  closing  up. 
The  plaintiff  testified  that  after  his  last  interview 
with  the  defendant,  before  the  bargain  was  settled, 
having 'received  terms  from  the  defendant,  he  went  to 
the  house  of  the  purchaser.  The  purchaser  said  he 
had  sent  a  man,  meaning  the  person  who  was  his  own 
broker,  into  the  defendant's  houses.  The  plaintiff  re- 
marked, ''This  won't  do.  This  is  wrong.''  The 
purchaser  then  said,  "Ton  sit  down.  You  will  get 
your  commission — ^you  are  entitled  to  your  commis- 
sion— ^you  stay  here,"  and  some  time  after,  told  the 
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plaintiff  that  the  person  who  had  acted  as  his  broker 
*'  has  carried  it  through  upon  the  basis  I  proposed." 
After  that,  soon  it  was  that  the  defendant  made  the 
admission  referred  to,  that  he  had  not  made  any 
different  arrangement  from  what  was  proposed  through 
the  plaintiff. 

It  appeared  from  the  testimony  of  the  purchaser 
that  his  broker,  in  carrying  the  terms  to  the  defendant, 
**  added  the  price  of  his  brokerage  to  the  value  of  the 
property,"  i.  e.j  the  property  he  was  to  give  in 
exchange  for  the  defendant's  property,  *'  not  that  I  paid 
it,  but  what  he  would  have  received,  so  that  I  could 
get  from  the  defendant  enough  to  make  me  whole  after 
I  paid  my  broker."  ''  I  was  doing  the  best  I  could  for 
myself.  The  commission  was  added  to  the  value  of 
my  property."  And  the  purchaser  had  before  testified, 
*  'I  think  my  broker  said  he  would  charge  no  commission, 
none  to  me,"  and  afterwards,  "I  had  no  understanding 
with  him  that  he  was  to  get  his  commission  out  of  the 
defendant."  The  jury  may,  or  at  least  was  at  liberty  to, 
infer  that  the  purchaser  had  been  relieved  from  his 
brokers  commissions. 

On  the  other  hand,  there  was  testimony  from  which 
the  jury  was  at  liberty  to  infer  that  in  the  final  closing 
up,  the  defendant  had  in  that  closing  up  considered 
that  he  might  disregard  the  expense  of  any  commis- 
sions, and  could  therefore  abate  eight  hundred  and  fifty 
dollars  from  his  terms.  He  testified  that  he  never  paid 
the  gentleman  (who  had  acted  as  the  purchaser's 
broker,  and  who  upon  the  trial,  it  was  claimed  for 
the  defendant,  had  induced  the  transaction  in  question) 
as  his  broker,  and,  in  fact,  had  not  paid  any  brokerage. 
Although  he  did  not  know  how  it  came  to  be  closed 
upon  the  terms  which,  in  fact,  made  the  bargain,  he 
was  able  to  testify  ''that  in  the  final  closing  up  some- 
thing was  said  about  commissions." 

The  purchaser' s  broker  was  in  much  doubt,  as  a  wit- 
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ness,  as  to  his  status:  "I  have  the  impression  that 
there  was  a  trade  of  the  house  in  Thirty-eighth  street, 
/.  e.,  one  of  the  pieces  of  property  that  the  purchaser 
gave  in  exchange  for  the  defendant's  property.  I  pre- 
sume that  the  purchaser  has  paid  me,  as  his  broker,  for 
this  portion  of  that  transaction.  The  defendant  ha» 
not  paid  me.*'  '*  I  don't  know  that  I  have  not  a  claim  " 
against  the  defendant.  ^^I  don't  know  about  that ;  I 
have  not  made  up  ray  mind." 

The  jury  must  have  considered  what,  in  fact,  from 
the  circumstances  in  evidence,  was  "  the  something 
that  was  said  about  commission,  to  the  defendant  in  the 
^nal  closing  up.  They  may  have  inferred  that  because 
tlie  plaintiff  was  not  present  at  that  closing  up,  the 
parties  bargaining  thought  he  would  not  be  entitled  to 
i'ommission,  and  that  such  a  consideration  was  urged 
by  the  purchaser's  broker,  to  show  that  the  defendant 
might  deduct  that  expense.  As  the  plaintiff  was  not 
there  to  agree  to  that,  his  claim  remained  in  abeyance, 
until  he  insisted  upon  it  in  this  action.  If  the  pur- 
chaser could  give  eight  hundred  and  fifty  dollars  more 
because  he  paid  no  broker,  and  the  defendant  could 
deduct  eight  hundred  and  fifty  dollars  because  he  paid 
no  broker,  all  of  the  difference  in  the  two  thousand 
dollars  was  disposed  of  excepting  three  hundred  dol- 
lars. Under  such  a  state  of  facts  it  can  naturally  be 
seen  that  after  the  plaintiff  claimed  his  eight  hundred 
and  fifty  dollars  it  was  diflicult  for  the  parties  to  say 
whether  the  bargain  was  closed  upon  the  terms  carried 
by  the  plaintiff.  I  think  the  jury  was  at  liberty  to  say 
that  the  plaintiff's  efforts  had  accomplished  what  was 
the  actual  result. 

These  details  have  been  given  because  the  defendant 
has  no  further  appeal  on  such  a  matter,  and  because 
the  learned  counsel  for  the  appellant  made  a  very 
zealous  and  ingenious  argument.  But  I  can  not  help 
thinking  that  the  jury  had  enough  evidence  before  them 
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to  support  the  views  which  have  been  here  indicated. 
I  only  add  that  there  were  pieces  of  testimony  given  by 
the  witnesses  for  the  defense  at  variance  with  what  has 
been  here  cited.  In  none  of  these  cases,  however,  waa 
the  evidence  not  noticed  such  a  modification  of  what 

■ 

has  been  noticed  that  the  latter  should  not  be  con- 
sidered by  itself.  On  the  otber  hand,  the  plaintiff  was 
at  liberty  to  ask  the  verdict  of  the  jury  between  the 
two. 

The  judgment  and  order  appealed  from  are  affirmed 
with  costs. 

Curtis,  J.,  concurred. 


EGBERT  COCHRAN,  Plaintiff  and  Appellant,, 
V.  CHRISTIAN  aOTTWALD,  and  DANIEL  A. 
MUEPHY,  Defendants  and  Respondents. 

In  an  action  to  recover  the  possession  of  personal  property,  where  the- 
answer  alleges  that  as  to  a  portion  of  the  property  the  defendants  re- 
nounce all  claim  or  interest  thereto,  and  offers  plaintiff  a  judgment 
as  to  that  portion,  with  costs,  &c.,  and  upon  an  issue  as  to  the  rest, 
which  was  tried  before  a  referee,  the  referee  erred  in  finding  that 
the  defendants  were  entitled  to  the  return  of  all  the  property 
mentioned  in  the  complaint  toitJiout  exception^  or  its  value,  fixed  at 
five  hundred  and  fifty-four  dollars.  The  referee  should  not  have 
included  the  value  of  the  property  in  regard  to  which,  by  the 
answer,  the  defendant  had  renounced  all  right  and  interest. 

Before  Cubtis  and  Sedgwick,  JJ. 

Decided  Felruary  7,  1876. 
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Appeal  from  jadgment  entered  on  report  of  referee. 

The  complaint  was  that  ''the  defendants  have  be- 
come possessed  of,  and  wrongfully  detain  from,  the 
plaintiff  the  following  goods  and  chattels  of  the  plain- 
tiff, that  is  to  say,"  with  a  statement  of  the  property  ; 
and  the  demand  was  for  a  delivery  of  the  chattels,  and 
damages  for  the  detention. 

The  answer  was  a  denial  that  the  plaintiff  had  any 
property  in  the  chattels  specified  in  the  complaint,  ex- 
cepting certain  chattels  specified  in  the  answer,  and  as 
to  that  excepted  property,  viz  :  "  skeleton  road  wagon, 
sleigh,  two  far  robes,  and  one  black  mare,  defendants 
renounced  all  claim  or  interest  to  and  in  them,  and 
hereby  offer  plaintiff  judgment  as  to  them,  with  the 
costs  and  expenses  of  re-possessing  himself  of  them." 

The  answer  further  averred  that  defendant  Gott- 
wald  recovered  judgment  against  one  Schiefferdecker, 
and  execution  was  thereon  issued  and  delivered  to  de- 
fendant Murphy,  who  was  a  marshal  of  the  city,  &c., 
and  thereupon  said  Murphy  levied  said  execution  upon 
the  property  mentioned  in  the  complaint,  and  that  such 
property,  with  the  exception  stated,  was  the  property 
of  the  judgment  debtor. 

The  plaintiff,  by  the  usual  proceedings,  had  procured 
the  delivery  of  the  property,  and  the  defendant  de- 
manded the  return  and  re-delivery,  with  the  exception 
as  aforesaid,  and  damages. 

On  the  trial  before  the  referee,  it  appeared  that  the 
plaintiff  claimed  as  mortgagee  of  Schiefferdecker.  The 
mortgage  was  made  on  condition  that  the  mortgagor 
pay  the  plaintiff  a  specified  sum  "  on  demand."  It  did 
not  appear  that  before  the  levy  there  had  been  any  de- 
mand of  payment.  The  property  when  levied  upon 
was  in  the  possession  of  the  mortgagor. 

The  referee  found,  that  the  defendant  was  entitled  to 
the  return  of  the  property  mentioned  in  the  complaint, 
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not  making  any  exception  ;  and  if  the  re-delivery  could 
not  be  had,  then  judgment  in  the  sum  of  five  hundred 
and  fifty-four  dollars.  In  fixing  the  value  of  the  prop- 
erty taken  by  the  marshal,  the  referee  included  the 
value  of  one  road  wagon,  one  sleigh,  and  one  black 
mare,  being  chattels  vehich  the  answer  renounced  a 
right  to. 

A.  J.  Perry ^  for  appellant. 

Spencer  L.  nUlier^  for  respondents. 

By  the  Court. — Sedgwick,  J. — There  must  be  a 
new  trial,  because  it  appears  that  the  referee  has  given 
the  defendant,  as  part  of  his  damages,  the  value  of 
articles  which  the  answer  admitted  the  plaintiff  should 
have  judgment  for,  and  also  has  directed  that  the  de- 
fendant should  have  judgment  for  the  return  of  these 
articles.  If  it  were  not  for  the  matter  of  damages,  the 
error  would  not,  perhaps,  call  for  anything  but  a  cor- 
rection of  the  judgment.  It  is  necessary,  however,  to 
have  a  correct  assessment  of  the  damages  upon  the  new 
trial . 

It  may  be  as  well,  however,  to  say  a  word  upon  the 
merits.  So  far  as  the  testimony  now  stands,  there 
never  had  been  any  default  on  the  part  of  the  mortga- 
gor. The  indebtedness  had  not  ever  become  due,  and 
no  demand  for  payment  had  been  made.  The  mortgagor 
was  rightfully  in  possession,  and  therefore  had  an 
interest  which  could  be  levied  upon  under  the  execu- 
tion. If  nothing  further  appears  upon  the  new  trial, 
the  defendant  will  be  entitled  to  a  judgment  for  the 
return  of  the  articles  which  he  claims  under  his 
answer,  or  for  their  value. 

As  to  that  part  of  the  claim  which  is  admitted  by 
the  answer,  the  attention  of  the  appellant's  counsel  is 
called  to  the  last  clause  of  §244  of  the  Code.    I  do 
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not  think  §  385  is  to  be  applied.  It  is  not,  how- 
ever, meant  to  state  here  what  is  the  proper  course 
to  be  taken  by  the  plaintiflF. 

The  counsel  for  the  defendant  claims  that  there  is  no 
canse  of  action  stated  in  the  complaint,  because  no 
demand  is  averred.    This  assumes  that  the  complaint 
states  an  action  only  for  wrongful  detention  after  a 
lawful  possession.     I  am  inclined  to  think  that  the 
position  is  correct.     The  complaint  says  defendants 
"became  possessed  of,"  not  ''wrongfully  possessed 
of,"  and  it   does  not   charge   that    the  defendants 
-*'  took."     If  it  was  necessary  to  give  a  construction  to 
the  complaint,  I  think  it  would  be  that  the  defend- 
ants came  into  possession  lawfully.    This,  however, 
oan  not  be  considered  here,  as  cause  of  affirmance,  be 
cause  the  trial  took  place  without  this  point  being 
raised,  and  it  might  have  been  cured  by  amendment 
upon  the  trial.     The  complaint  sufficiently  avers  that 
the  goods  and  chattels  were  the  property  of  the  plain- 
tiff.   Before  a  new  trial,  the  plaintiff  should  determine 
whether  he  goes  upon  an  unlawful  taking  or  an  un- 
lawful detention,  or  both,  and  have  the  complaint  so 
amended  that  his  exact  claim  shall  appear  thereon. 

For  the  reason  first  stated,  the  judgment  should  be 
reversed  with  costs  to  the  appellant  to  abide  the  event, 
the  order  of  reference  discharged,  and  a  new  trial 
had. 

CuETis,  J.,  concurred. 
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CHARLES  OFPINGER,  et  al.,  Plaintiffs  and 
Respoj^dents,  'V.  DAVID  R.  DE  WOLF,  Im- 
PLEADED,  &c.,  Defendant  AND  Appellant. 

PRACTICE: 

IimCRLOCUTORT  J17DOMENT. 

Remedy  of  party  aggrieved. 

The  Code  has  made  no  provision  for  an  appeal  from  an  inter- 
locutory judgment.  An  appeal  must  be  based  upon  a  final 
judgment,  and  is  governed  by  §  268  of  the  Code;  or  in  a 
case  where  there  was  a  trial  and  decision  and  an  interloc- 
utory judgment,  the  remedy  of  a  party  aggrieved  is  by  a 
motion  for  a  new  trial  under  the  same  section  (268),  and  such 
a  motion  must  be  based  upon  a  case  made,  <&c. 

A  party  aggrieved  by  an  interlocutory  judgment,  after  a  trial, 
can  not  be  relieved  on  a  motion  to  the  court  to  vacate  or 
modify  such  a  judgment.  Ho  must  move  the  court  at 
general  term  for  a  new  trial,  &c. 

Before  Curtis  and  Sedgwick,  J  J. 

Decided  Fdyruary  7,  1876. 

Appeal  by  defendant  from  a  part  of  an  interlocutory 
judgment  and  from  an  order  denying  defendant's  mo- 
tion to  set  aside  or  modify  such  interlocutory  judg- 
ment. 

Nelson  &  Oocike^  attorneys  for  appellants ;  Mrastus 
Cooke^  of  counsel. 

Kissam  &  Emhwry^  attorneys  for  respondents  ;  Ben- 
jamin T.  Kissam^  of  counsel. 

By  the  Court. — Sedowick,  J. — So  far  as  this  ap- 
peal seeks  to  review  the  interlocutory  judgment — for  it 
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is  a  judgment  (§  267),  and  not  an  order  (§  400) — it  is  con- 
trolled by  §  268.  The  only  relief  in  such  case  is  a 
motion  for  a  new  trial,  and  that  must  be  made  upon 
a  case  or  exceptions,  settled  and  filed.  There  is  a  ne- 
cessity that  in  reviewing  an  adjudication  the  appellate 
court  should  have  before  it,  in  an  authenticated  form, 
the  matters  upon  which  the  court  below  acted.  At  any 
rate,  such  is  the  law.  The  Code  has  made  no  provision 
for  an  appeal,  as  such,  from  an  interlocutory  judgment. 
It  must  be  from  the  final  judgment. 

And  so  far  as  the  appeal  is  concerned,  which  is  from 
the  order  denying  the  motion  of  defendant  ''to  vacate 
and  set  aside  the  order  or  decree  entered  in  this 
action,"  *'and  that  the  cause  may  be  restored  to  the 
calendar  for  trial,"  that  motion  was  not  made  upon  any 
alleged  irregularity  or  surprise  (Rule  41).  It,  in  fact, 
related  to  the  merits  of  the  action,  and  was  an  at- 
tempted appeal  from  the  judgment,  except,  perhaps, 
so  far  as  it  involved  a  position  of  defendant,  that  in 
fact  there  was  no  trial  of  the  issues.  On  this  question 
of  fact  there  were  affidavits  for  the  defendant  which 
at  the  most  showed  there  was  no  trial ;  but  opposed  to 
them  were  affidavits  for  the  plaintiff  which  showed 
there  was  a  trial.  There  were  the  findings  and  con- 
clusions of  the  judge,  which  recited  that  the  issues  were 
brought  on  for  trial  before  him,  and  there  were  the 
exceptions  taken  by  the  defendant  himself,  in  the  form 
appropriate  to  a  decision  made  upon  a  trial.  On  the 
facts,  it  was  clear  that  the  judge  who  tried  the  case  and 
who  heard  the  motion  was  right  in  decreeing  that 
there  was  a  trial,  and  that  the  only  remedy  of  the 
defendant  to  correct  any  error  was  by  appeal  from 
final  judgment  on  a  motion  for  a  new.  trial,  under 
§268. 

There  was  a  motion  made  by  the  respondent's 
counsel,  before  the  argument  on  these  appeals  began, 
that  the  appeal  from  the  judgment  should  be  dis- 
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missed.    This  motion  should  be  affirmed,  with  costs  of 
ten  dollars. 

The  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs,  and  disbursements  to  be  taxed. 


Curtis,  J.,  concurred. 


WILLIAM  MACPHERSON,  Plaintiff  and  Re- 
spondent, V.  WILHELMINA  RONNER,  De- 
fendant AND  Appellant. 

practice  in  an  action  repore  a  referee. 

A  motion  to  set  aflide  the  report  of  a  referee  should  be  made  be- 
fore judgment  is  finally  entered,  for,  if  successful,  it  would  pre- 
vent the  entry  of  a  judgment.  It  would  be  useless  work  to  vacate 
and  set  aside  the  report  and  yet  allow  the  judgment  to  stand. 

In  the  case  at  bar,  the  referee  allowed  the  plaintiff  to  amend  his 
complaint  on  motion,  giving  the  defendant  twenty  days  to  serse 
an  amended  answer,  to  which  defendant  objected  and  excepted, 
and  refused  to  amend  his  answer,  but  afterwards  went  on  with 
the  defense  on  the  trial,  and  after  report  and  judgment  thereon, 
he  moved  to  set  aside  the  report  on  the  ground  that  the  amend- 
ment  so  allowed  by  the  referee  was  improper. 

Hddf  that  this  motion  was  too  late. 

The  defendant  could  have  contested  this  question  by  a  special  motion 
to  the  court,  at  the  time,  for  an  order  setting  aside  the  amendment 
In  this  way  the  matter  could  have  been  simply  and  ezpeditiousiy 
disposed  of  before  the  trial  was  concluded,  if  a  motion  in  sacb  a 
case  was  proper.  It  is  too  late  to  raise  the  question  after  the 
trial,  report,  and  entry  of  judgment,  except  on  appeal  from  the 
judgment. 

The  report  having  become  incorporated  with  the  judgment,  can  not 
be  detached  and  considered  apart  from  it  The  report  and 
judgment  must  stand  or  fall  together. 
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Before  Sedgwick  and  Van  Vorst,  J  J. 

Bedded  February  7,  1876. 

Appeal  from  order  of  special  term. 

The  complaint  in  this  action  alleges  that  the  plain- 
tiff performed  certain  work,  labor,  and  services  for  and 
furnished  certain  materials  to  the  defendant  in  the 
erection  and  constraction  of  a  certain  dwelling-honse 
for  defendant  in  the  city  of  New  York.  The  answer, 
among  other  things,  alleges  that  the  plaintiff  made  an 
agreement  with  the  defendant  to  erect  and  finish  a 
dwelling  hoose  for  the  defendant  for  a  certain  price ; 
that  the  building  was  never  finished,  to  the  defendant's 
damage. 

The  issues  were  referred  to  a  referee  for  trial. 
During  the  trial  before  the  referee,  the  plaintiff  asked 
TO  amend  his  complaint  by  adding  after  the  words 
*'New  York''  in  the  complaint  the  following,  "and 
for  work  and  labor  done  and  materials  furnished  for 
and  at  the  request  of  defendant,  in  repairing  other 
houses  of  the  defendant  and  in  building  fences  upon 
the  defendant's  premises."  The  defendant  objected  to 
the  amendment  on  the  ground  "  that  it  was  new  mat- 
ter, that  he  was  taken  by  surprise,  and  that  the  amend- 
ment was  contrary  to  the  statute."  The  objection  was 
overruled  and  the  defendant  excepted. 

The  plaintiff  was  allowed  to  amend,  the  defendant 
to  be  served  with  a  bill  of  particulars,  and  allowed 
twenty  days  within  which  to  serve  an  answer.  The  bill 
of  particulars  was  served,  but  was  returned  by  defend- 
ant, who  declined  to  serve  an  amended  answer. 

After  the  amendment,  however,  the  trial  proceeded 
before  the  referee,  and  evidence  was  given  by  the 
defendant,  to  meet  the  plaintiff's  proof,  in  respect  to  the 
matters  covered  by  the  amendment. 

vni.— 29 
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The  referee  reported  in  favor  of  the  plaintiff,  and 
upon  August  8, 1875,  ajudgment  was  entered  in  favor 
of  the  plaintiff,  upon  the  referee's  report,  and  for  the 
amount  thereby  awarded  plaintiff. 

In  September  following,  and  after  the  judgment^  a 
motion  was  made  to  set  aside  the  report  of  the  referee, 
on  the  ground  that  the  amendment  of  the  complaint 
was  improper. 

No  motion  has  been  made  to  set  aside  either  the 
order  allowing  the  amendment  or  the  judgment. 

The  motion  to  set  aside  the  referee's  report  was 
denied,  and  from  the  order  of  denial  this  appeal  is 
taken  to  the  general  term. 

Mr.  BuTwell^  for  appellant. 

Mr.  Sallj  for  respondent. 

By  the  Court.— Van  Vorst,  J.— If  the  order  made 
by  the  referee  during  the  trial  allowing  the  com- 
plaint  to  be  amended  was  for  any  sufficient  reason 
objectionable,  and  the  defendant  intended  to  contest 
it  by  a  special  motion,  instead  of  proceeding  with  the 
trial,  and  giving  evidence  with  respect  to  the  subject- 
matter  of  the  amendment,  he  should  have  at  once 
applied  to  the  court  at  special  term  for  an  order  set- 
ting aside  the  amendment.  There  was  abundant 
opportunity  for  this  within  the  twenty  days  allowed 
the  defendant  to  serve  the  amended  answer,  before 
further  proceedings  could  be  had  before  the  referee. 

In  this  way  the  matter  could  have  been  simply  and 
expeditiously  disposed  of  if  a  motion  was  at  all  proper. 

I  should  say  that  it  was  too  late  to  raise  by  motion 
an  objection  to  the  amendment  after  proceedings  on  the 
trial  have  been  had  under  it,  and  the  referee  has  re- 
ported, and  judgment  upon  the  report  has  been  actually 
entered. 
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By  this  final  step  the  report  has  become  incorpo- 
rate with  the  judgment,  and  can  not  be  detached  and 
considered  apart  from  it.  The  report  and  judgment 
must  stand  or  fall  together.  To  be  effective,  a  motion 
simply  to  set  aside  the  report  of  a  referee  should  be 
made  before  judgment  is  finally  entered  ;  if  successful, 
it  would  prevent  a  judgment.  It  would  be  idle  to  set 
aside  the  report  and  allow  the  judgment  to  stand. 

The  defendant  made  his  objection  on  the  trial,  at 
the  time  the  amendment  was  asked  for,  and  he  ex- 
cepted to  the  ruling  of  the  referee  on  the  subject. 

He  has  taken  an  appeal  from  the  judgment.  If  any 
error  was  made  by  the  referee  in  allowing  the  amend- 
ment, the  case  on  appeal  will  disclose  it. 

The  court  at  general  term,  when  the  appeal  is  heard^ 
will  determine  whether  the  amendment  was  within  the 
power  of  the  referee  to  order,  or  if  discretionary^ 
whether  the  discretion  was  abused.  We  are  of  opinion 
that  the  defendant  having  sought  a  review  of  the  pro- 
ceedings on  the  trial  by  appeal,  and  which  seems  to  be 
the  appropriate  remedy,  should  be  left  to  redress  in 
that  proceeding,  if  any  be  proper. 

It  is  not  necessary  at  this  time,  with  an  appeal  pend- 
ing, to  express  any  opinion  as  to  whether  or  not  the 
amendment  should  or  could  have  been  allowed  by  the 
referee. 

The  order  appealed  from  should  be  aflSrraed   with 
costs. 

Sedgwick,  J.,  concurred. 
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THE  PEOPLE  OP  THE  STATE  OP  NEW  YOKK, 
Plaintiffs  and  Eespondbnts,  v.  LUCINDA 
STAEKWEATHEE,  Administratrix  of  HENEY 
STAEKWEATHEE,  Deceased,  Impleaded,  &c., 
Defendant  and  Appellant. 

L  revivor  OF  ACTION. 

1.  No  change  in  law  as  to,  since  the  B.  8,,  except  an  extension  by 
the  Code  of  a  right  to  a  revival,  before  as  well  as  after  trial  or 
interlocutory  judgment. 

(a)  Test  as  to  tohether  the  action  can  be  revived, 
1.  Both  under  the  R.  S.  and  the  Code  the  test  is  whether 
the  cause  of  action  survives. 
n.  SURVIVORSHIP  OF  CAUSE  OF  ACTION.— ABATEMENT. 

1.  Tbst  of. 

(a)  Whether  the  action  might  be  originally  brought  against  the 
executors. 

2.  What  cause  op  action  bubvtves. 

(a)  Contract,     Where  the  cause  of  action  is  money  due,  or  a  con- 
tract to  be  performed,  or  gain,  or  acquisition  by  the  labor  or 
property  of  another,  or  on  a  promise,  express  or  implied,  by  the 
deceased,  there  it  survives. 
{b)  Wrongs.     Where  the  cause  of  action  is  for  wrongs  to  property, 
rights,  or  interests,  an  action  may  be  brought  against  the 
representative.     §  1,  art.  1,  title  3,  chap.  8,  pt.  8,  S.  8, 
Such  a  cause  of  action  survives. 
ffl.  PEOPLE    OF  THE   STATE    OF  NEW    YORK,  RIGHT   OF 
ACTION  IN  FAVOR  OF;   AND  SURVIVORSHIP  THEREOF. 
1.  Law  of  1875,  chap.  49  (Peculation  Act),  gives  the  people  a  right 
of  action  for  any  money  or  property  owned   officially  by  any 
municipal  corporation  which  has  without  right  been  obtained, 
received,  converted,  or  disposed  of,  and  for  any  damages  by 
reason  of  such  obtaining, 
(a)  "  Without  right,'^  effect  of  the  words, 
1.  Notwithstanding  these  words,  the  action  may  be  regarded 
as  founded  on  an  implied  contract,  and  the  people  may  waive 
the  tort,  and  bring  their  action  on  contract ;  but  even  if  it  is 
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essential  under  the  act  to  bring  the  action  in  tort  basing  it 
on  frand  or  deceit,  or  on  some  other  wrong,  it  would  be  a 
wrong  to  property,  rights,  or  irterests;  and  in  either 
aspect,  under  above  principles,  the  cause  of  action  toauli 
survive^  and  the  People  would  he  entitled  to  ref^ive  against  tie 
representative  of  a  deeeased  defendant. 

Before  Mowell  Oh.  J.,  and  Sedgwick,  J. 

Bedded  Mareh  20,  1876. 

Appeal  from  an  order,  heard  at  the  March  general 
term,  1876. 

After  issue  joined,  and  before  trial,  the  defendant 
died.  A  motion  was  made  at  special  term  to  continue 
the  action  against  his  representative,  which  was 
granted,  and  the  action  was,  by  order,  continued 
against  Lucinda  R.  Starkweather,  administratrix  of 
the  deceased. 

The  administratrix  appeals  from  the  order. 

S.  P.  Nash,  of  counsel  for  appellant,  urged:— 
I. — The  action  is  a  statutory  one,  and  therefore  did  not 
survive,  especially  as  the  act  creating  the  right  to  sue 
does  not  embrace  the  personal  representatives  of  the 
defendant  (Bank  of  California  v.  Collins,  5  Hun,  12 ; 
N.  r.  Supreme,  209).  That  the  People  had  no  right 
of  action  before  the  statute,  is  settled  in  People  v.  In- 
gersoll  (68  N,  Y.  1).  The  action  provides  that  the 
People  "shall  have  a  right  of  action,'*  and  enlarges, 
in  respect  to  such  right  of  action,  the  statutory  limita- 
tion of  six  years'to  ten  {Laws  of  1875,  43,  4).  The 
moneys  sued  for  do  not  belong  to  the  plaintiffs.  The 
act  does  not  transfer  to  the  People  the  title  or  owner- 
shii)  of  the  money,  the  want  of  which  was  held  in  68 
iV.    T.   to  be  fatal  to  an  action  in  the  name  of  the 
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People.  The  action  is  maintainable  since  the  change 
of  the  law,  not  because  the  People  has  the  title  and 
ownership  of  the  money  any  more  than  it  did,  but 
simply  because  the  act  says  the  People  may  bring  the 
action. 

II. — The  action  is  framed  as  an  action  for  fraud  and 
conspiracy,  and  therefore  does  not  survive  (Zabriskie 
V.  Smith,  13  N.  T.  322 ;  Wade  v.  Kalbfleisch,  58  Id. 
282).  The  question  whether  actions  other  than  those 
arising  on  contract  survive,  depends  upon  the  statute, 
2  jffi.  8,  447,  §  1.  "  For  wrongs  done  to  the  property, 
rights,  or  interests  of  another,  for  which  an  action  might 
be  maintained  against  the  wrong-doer,  such  action 
may  be  brought  by  the  person  injured  against  such 
wrong-doer,  and  after  his  death,  against  his  executors,'' 
&c.  By  the  statute  the  right  of  action  is  made  to 
survive  in  favor  of  the  ''  person  injured,"  which,  in 
this  case,  is  not  the  plaintiffs  herein.  That  the  action 
is  one  for  fraud  is  apparent  from  the  allegations  of  the 
complaint,  that  Starkweather,  knowing  he  had  no 
right  to  receive  the  money  claimed,  represented  that  he 
liad,  and  fraudulently  agreed  with  the  city  authorities 
to  pay  him  notwithstanding.  These  are  substantially 
repeated  in  reference  to  several  of  the  causes  of  action, 
and  in  reference  to  the  first  cause  of  action,  it  is  alleged, 
in  order  to  avoid  the  statute  of  limitation,  that  ''the 
facts  constituting  the  said  fraud  "  were  not  discovered 
l)rior  to  six  years  before  suit  brought. 

III. — Bat  if  the  action  is  to  be  treated  as  an  action 
on  contract,  and  as  surviving,  the  order  to  substitute 
the  administratrix  as  defendant  should  have  been  on 
the  terms  of  plaintiffs'  striking  out  all  allegations  of 
fraud.  Such  allegations  are  purely  irrelevant,  if  they 
do  not  change  the  character  of  the  cause  of  action. 
The  administratrix  ought  not  to  be  put  to  the  defense 
of  charges  of  this  character,  if  they  are  in  no  way  rele- 
vant to  plaintiffs'  right  of  recovery. 
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Charles  S,  Fairchild^  attorney -general,  and  Fran- 
cis C.  Barlow^  of  counsel  for  respondents,  urged : — 
I. — Section  121  of  the  Code  provides  for  the  revival  of 
actions  when  the  cause  of  action  survives.  There  is 
no  possible  doubt  that  this  cause  of  action  does  sur- 
vive. Every  cause  of  action  survives  which  is  brought 
to  recover  property  of  the  plaintiff  which  has  been  re- 
ceived by  the  defendant.  It  makes  no  difference 
whether  it  was  received  or  obtained  by  fraud  or  wrong- 
doing, or  under  a  contract.  The  simple  test  is,  has 
the  act  on  which  the  action  is  founded  increased  the 
assets  of  the  estate  ?  It  is  only  bare-naked  torts,  which 
have  not  added  to  the  wrong-doer's  assets,  which  do 
not  give  a  continuing  or  surviving  cause  of  action. 
The  fact  that  the  goods  were  obtained  by  fraud  does 
not  affect  the  case.  It  is  enough  to  say  that  the  .de- 
fendant has  got  the  plaintiff's  money  (TJ.  S.  v.  Daniels, 
6  Howard  \^V.  S,  R.^ll\  Cooper  v.  Crane,  4  EiaZ^stead 
[Law  U.],  per  Ewing,  C.  J.,  177 ;  Hambly  v  Trott, 
OowPEB,  R.,  per  Mansfield,  Ch.  J.,  374  and  375 ; 
Wilbur  V.  Gilmore,  21  PicJc.j  per  Morton,  J.,  252). 

II. — The  defendant  insists  that  this  is  an  action  of 
tort,  going  upon  the  fraud  and  false  representations. 
As  above  explained,  it  would  make  no  difference  if  it 
were  ;  but  it  is  not.  There  are  six  causes  of  action. 
The  only  suggestion  of  fraud  or  deceit  is  at  the  close  of 
the  first  cause  of  action,  and  that  clause  was  inserted, 
not  as  a  fact  giving  the  right  of  action  (as  is  shown  by 
the  fact  that  no  such  allegation  is  made  in  the  other 
causes  of  action)  but  simply  as  a  means  of  avoiding 
the  bar  of  the  statute  of  limitations  which  had  run 
against  the  first  claim. 

III. — But  if  it  were  otherwise,  and  the  acts  done 
were  charged  to  have  been  done  fraudulently  and 
deceitfully,  it  would  not  make  this  action  an  action  for 
a  tort.  The  acts  set  forth  give  a  cause  of  action,  if 
there  be  any,  and  their  legal  effect  is  the  same  whether 
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they  are  charged  to  be  fraudulent  or  Dot.  Applying 
this  adjective  makes  the  fiacts  neither  more  nor  less 
eflScient.  It  is  mere  surplusage.  The  point  is  that  the 
acts  themselves  are  not  acts  of  fraud  or  deceit.  Their 
character  is  not  changed  by  the  addition  of  an  abusive 
epithet. 

IV. — But  even  in  cases  where  the  acts  are  fraudu- 
lent, and  acts  of  deceit;,  it  does  not  follow  that  a  state- 
ment of  those  acts  (under  our  present  system  of 
pleading,  where  forms  are  abolished,  and  only  a  state- 
ment of  the  facts  is  required)  constitutes  an  action  of 
tort.  Where  your  money  is  obtained  by  fraud  and 
falsehood,  you  may  either  sue  directly  for  the  money, 
or  for  damages  for  the  fraud.  See  Artisans'  Bank  v. 
Andrews,  26  iV^.  T.  298,  and  Denio,  Ch.  J.,  300,  301 ; 
Gren.  T.  Supreme  Court  in  Harway  v.  The  Mayor,  &c., 
1  ffun,  628,  and  the  cases  there  cited. 

V. — And  lastly,  even  if  this  were  an  action  of  tort, 
our  statute  expressly  provides  that  it  shall  survive. 
See  3  5.  5.,  5th  ed.,  page  746,  §§  1  and  2.  As  to  this 
statute,  see  Haight  v.  Hay t  ^1 9  ST.  Y.  464,  and  per 
Geover,  J.,  467,  468,  and  Browi^,  J.,  474).  The 
statute  is  also  considered  by  the  court  of  appeals  in 
Wade  V.  Kalbfleisch  (58  If.  ¥.  282),  and  in'Emerson  v. 
Bleakley  (5  Abb.  [JV.  8.]  361,  362).  It  was  overlooked 
inZabriskie  v.  Smith,  VdN.  T.  322  (see  25  How.  286), 
but  the  case  in  13  iT.  Z.  was  a  mere  naked  tort,  which 
did  not  increase  the  assets  of  the  defendant.  See  also 
Fried  v.  New  York  and  Central  R.  R.  Co.  (26  Howard^ 
28). 

VI. — The  objections  from  the  statute  of  1875  (chap. 
49)  are  equally  absurd.  The  act  does  not  create  any 
cause  of  action,  but  simply  gives  to  one  civil  division 
(the  state)  the  right  to  sue  for  injuries  done  to  another. 
That  is  its  sole  object.  The  cause  of  action  would 
have  survived  to  the  city  under  the  general  provisions 
of  law  before  referred  to,  and  this  being  so,  there  is 
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not  the  slightest  indication  that  the  law  of  1875  was 
intended  to  restrict  the  remedy  only  to  the  original 
wrong-doer.  Plainly,  its  only  object  was  to  transfer 
the  right  of  suing  to  the  state. 

VII. — But  the  objection,  under  the  law  of  1876, 
would  be  equally  unavailable  even  if  the  statute 
created  the  liability.  Suppose  it  does  create  a  liability 
against  the  wrong-doer,  then,  by  the  statute  above 
cited,  it  may  be  brought  against  his  executor.  "  For 
wrongs  for  which  an  action  might  be  brought  against 
a  wrong-doer  (and  unless  this  law  be  unconstitutional, 
it  certainly  authorized  an  action  against  Starkweather), 
such  action  may  be  brought  against  his  executor," 
&c.  Those  cases  which  hold  that  statute  penalties 
do  not  survive,  have  no  application.  The  incurring 
of  a  penalty  does  not  increase  the  assets  of  the  wrong- 
doer. 

By  the  Court. — Monell,  Ch.  J. — ^The  Code 
(§  121)  provides  that  no  action  shall  abate  by  the  death 
of  a  party  if  the  cause  of  action  survive  or  continue  ; 
and  the  only  question  before  the  special  term  and 
upon  this  appeal  is,  whether  the  cause  of  action,  as 
stated  in  the  complaint,  ceased  with  the  death  of  the 
defendant. 

Upon  that  question  there  has  been  no  change  in  the 
law  since  the  adoption  of  the  Revised  Statutes.  The 
Code  has  merely  extended  the  right  to  a  revival  of  the 
action  btfore  as  well  as  after  trial  or  interlocutory 
judgment.  Under  the  Revised  Statutes,  if  the  death 
of  a  sole  defendant  occurred  before  trial,  the  action 
abated,  and  a  new  action  had  to  be  commenced  against 
the  representatives. 

But  whether  under  the  Revised  Statutes  or  under 
the  Code,  the  question  is  the  same,  namely,  whether 
the  cause  of  action  survives. 

This  action  is  prosecuted  under  the  authority  of  a 
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special  statute  {Laws  1876,  chap.  49),  which  provides, 
that  where  any  money  or  property  owned  officially  by 
any  municipal  corporation  has,  without  right,  been 
obtained,  received,  converted,  or  disposed  of,  the 
People  shall  have  a  right  of  action  for  the  same, 
and  for  any  damages  by  reason  of  such  obtaining, 
&c. 

The  cause  of  action  specified  in  the  statute  is  the 
wrongful  obtaining  of  the  money  or  property  of  a 
municipal  corporation :  and, — ^leaving  out  the  torti- 
Otis  taking, — is  a  mere  action  for  money  had  and 
received  to  the  use  of  the  corporation.  And  the  only 
benefit  of  the  statute  is  to  enable  the  People  to  main- 
tain the  action,  which  previously  to  the  statute  could 
not  be  done  (People  v.  Ingersoll,  68  N.  T.  R.  1). 

It  is  not  of  much  importance  to  determine  whether 
the  iortiQus  taking  is  or  is  not  an  essential  element 
in  the  cause  of  action,  except  perhaps  as  it  may  aff'ect 
the  status  of  the  plaintiffs.  Money  or  property  of  a 
municipal  corporation  received  by  one  of  its  officials  or 
agents  must  be  deemed  to  have  been  received  and  to 
be  held  by  such  agents  to  the  use  of  the  corporation, 
who,  ordinarily,  may  maintain  an  action  for  its 
recovery  without  alleging  a  tortious  taking.  But  the 
right  of  action  being  conferred  by  statute,  it  can  not  be 
extended  beyond  the  cause  of  action  specified  in  the 
statute,  and  probably  must  conform  strictly  with  the 
statute. 

The  cause  of  action  specified  in  the  statute  is  one 
which  does  not  cease  with  the  death  of  the  official  or 
agent  charged  with  having  obtained  the  money  of  a 
municipal  corporation.  Whether  he  obtained  it 
*' without  right;"  or  having  obtained  it  rightfully, 
withheld  it  wrongfully,  it  was  the  money  of  his  princi- 
pal, held  by  him  to  his  principal's  use,  and  as  such 
became  assets  in  the  hands  of  his  representatives. 

Notwithstanding  the  words  in  the  statute  "  without 
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righiy*^  the  action  may  be  regarded  as  one  founded  on 
an  implied  contract,  which  arises  from  the  relation  of 
the  defendant  to  the  corporation,  under  which,  having 
received  the  money  or  property  of  the  corporation,  the 
law  will  imply  a  promise  to  pay.  And  even,  there- 
fore, if  a  wrongful  taking  was  an  essential  ingredient, 
there  could  be  no  good  reason  why  the  People  might 
not,  as  in  other  cases,  waive  the  tort,  and  demand  a 
recovery  upon  the  implied  promise. 

The  test  mentioned  in  the  Revised  Statutes  con- 
cerning the  abatement  of  suits  (2  B.  S.  387,  §  3),  that 
it  shall  not  abate,  if  the  action  might  be  originally 
brought  against  the  executors  of  the  defendant,  when 
applied  to  the  cause  of  action  upon  or  for  which  the 
People  is  authorized  to  prosecute,  determines,  it  seems 
to  me,  the  whole  question. 

Can  it  be  doubted  that  for  such  a  cause  of  action  a 
suit  might  have  been  originally  brought  against  the 
defendant's  executors  ? 

The  distinction  between  actions  which  survive  and 
such  as  die  with  the  person  is  defined  in  Hambly  r. 
Trott  {Cowp.  371).  Where  the  cause  of  action  is 
money  due,  or  a  contract  to  be  performed,  or  gain  or 
acquisition  by  the  labor  or  property  of  another,  or  on 
a  promise  expressed  or  implied  by  the  testator,  the 
action  survives ;  otherwise,  if  it  is  a  tort.  And  in 
Franklyn  ^).  Low  (1  J.  M.  396)  the  distinction  was  pre- 
served, and  the  survivorship  of  actions  confined  to 
actions  ex  contractu  express  or  implied. 

That  decision,  however,  was  before  the  Revised 
Statutes,  to  which  I  shall  presently  refer. 

If  the  cause  of  action  mentioned  in  the  act  of  1875 
is  such  that  it  would  survive  against  the  representa- 
tives of  a  deceased  defendant,  then  it  remains  only  to 
see  whether  the  cause  of 'action  as  stated  in  the  com- 
plaint is  the  same. 

Tlie  allegations  in  the  complaint  are,  in  substance, 
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that  the  defendant  was  the  head  of  the  bureau  for  the 
collection  of  assessments  in  this  city,  clothed  with  the 
duty  of  collecting  the  assessments  charged  for  the 
improvement  of  real-estate,  and  the  paying  over  of 
the  moneys  collected  to  the  city  chamberlain.  That,  by 
ordinance,  the  collector  was  to  receive  as  compensa- 
tion a  specified  percentage  of  the  money  collected, 
but  no  moneys  collected  on  any  assessment  could  be 
retained  on  account  of  such  compensation,  but  that 
such  compensation  should  be  paid  on  the  requisition 
of  the  street  commissioner  to  the  extent  of  any  money 
which  had  been  collected  and  paid  into  the  city 
treasury.  It  is  then  alleged  that  in  sundry  assessment- 
lists  for  improvements  large  amounts  were  charged  to 
the  city  of  New  York,  which  were  not  such  assess- 
ments as  entitled  the  defendant  to  any  compensation 
thereon.  That  notwithstanding,  the  defendant  made 
bills  or  vouchers  therefor,  and  obtained  and  received 
from  the  city  his  percentages  thereon.  That  the 
officers  paying  such  sums  had  no  right  or  authority  to 
pay,  and  did  so  in  violation  of  law.  All  of  which  the 
defendant  well  knew.  Fraud  and  deceit  on  the  part 
of  the  defendant  in  receiving,  and  of  the  officers  in 
paying,  is  also  alleged. 

To  summarize — the  action  is  to  recover  money  paid 
to  and  received  by  the  defendant,  without  any  legal 
right  to  demand  its  payment,  and  to  which  he  had  no 
legal  claim. 

Such  a  statement  of  facts  makes  it  a  cause  of  action 
to  recover  money  owned  by  a  municipal  corporation, 
which  has,  without  right,  been  obtained  without  lawful 
compensation  for  the  same  being  duly  made,  and  is 
literally  within  the  statute.  And  such  a  cause  of 
action  survives  against  the  personal  representatives 
of  the  deceased  defendant. 

•  ••.■.  • 

But  even  if  the  fraud  and  deceit  alleged  in  the 
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complaint  was  an  essential  and  necessary  part  of  the 
cause  of  action,  it  would  not  change  the  result. 

It  is  provided  (2  H.  8.  447,  §  1)  that  for  wrongs  to 
property,  rights,  or  interests,  an  action  may  be  brought 
against  the  representative.  And  the  second  section 
explains  the  character  of  the  wrongs  intended  by  the 
statute. 

That  statute,  it  has  been  held,  changed  the  law  so 
far  as  property  or  relative  rights  are  affected  by  the 
wrongful  act  (Haight  v,  Hayt,  19  N.  Y.  464),  and 
the  meaning  attached  to  the  second  section  is,  that  the 
exceptions  mentioned  manifest  the  intention  of  the 
legislature,  that  all  other  dctions  founded  upon  tort 
should  survive  (Fried  v.  N.  Y.  Cent.  R.  R.  Co.,  25  How. 
Pr.  286  ;  Wade  v.  Kalbfleisch,  58  If.  Y.  282).  In 
the  latter  case  the  statute  is  construed  to  mean  wrongs 
which  affect  property  or  property  rights  and  interests, 
or,  in  other  words,  such  as  affect  the  estate. 

The  object  of  the  plaintiff  is  to  recover  from  the  de- 
fendant money  wrongfully  obtained  by  him,  and 
necessarily  affects  his  property  rights  and  interest^ 
and  upon  his  death  necessarily  affects  his  estate. 
Had  the  action  been  deferred  until  his  death,  I  am 
quite  clear  that  under  the  statute  referred  to  (2  -B. 
8.  447,  §  1),  it  could  have  been  maintained  against  his 
administratrix.     Hence  under  the  same  authority  it 

can  now  be  revived. 

...  •  •  •  • 

The  remaining  reason  urged  by  the  appellants,  that 
this  being  a  statutory  action,  it  does  not  survive,  I 
can  not  appreciate  the  force  of  The  statute  does  not 
create  the  cause  of  action,  but  merely  subrogates  the 
People  to  the  rights,  either  exclusively  or  co-equally, 
with  the  municipal  corporation.  In  that  respect,  as 
well  as  in  all  other  respects,  the  statutes  and  the 
principles  of  law  applicable  to  other  cases  and  causes 
of  action  apply  to  this  case  and  govern  it.    This  action 
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is  not  penal  nor  of  a  penal  nature ;  and,  therefore,  un- 
like the  case  of  the  Bank  of  California  v.  Collins  (  5 
JHuTij  209)  to  which  we  were  referred. 

I  think  the  order   below  was  right  and  should  be 
adffirmed  with  costs. 

Sedgwick,  J.,  concurred. 


ALFRED  DE  WITT,  et,  al,  Plaintiffs  and  Re- 
spondents, V.  S.  CLINTON  HASTINGS,  Defen- 
dant AND  Appellant. 

I.  CORPORATION  DE  FACTO. 

1.  What  not  sufficient  to  establish. 

(a)  The  mere  acting  as  a  corporation,  no  matter  for  how  long,  is 
not  of  itself  sufficient. 

2.  What  is  kecessart  in  addition  to  so  acting. 

(a)  Either  a  charter  or  law  which  of  itself  creates,  upon  its  ac- 
ceptance, a  corporation. 

(b)  Or,  if  the  law  provides  that  a  corporation  may  be  formed 
upon  a  subsequent  compliance  with  prescribed  regulations  and 
forms,  that  some  of  those  regulations  and  forms  have  been 
observed,  although  others  have  been  omitted. 

1.  How  much  must  be  done,  or  how  much  may  be  omitted, 
has  not  been  decided. 
1.  Sufficient  compliance^  ibKcU  is;  certificate 

(a)  Where  a  statute  provides  that  upon  filing  in  a  county 
clerk's  office  a  certificate  of  a  specified  character,  and  a 
duplicate  thereof  in  the  office  of  the  secretary  of  state, 
the  persons  who  shall  have  signed  and  acknowledged 
the  certificate,  and  their  successors,  shall  be  a  body  poli- 
tic and  corporate  in  fact  and  in  law,  the  filing  in  the 
office  of  the  Hcretary  of  state  a  certificate  of  the  specified 
character,  without  any  certificate  whatever  being  filed  in 
any  county  clerk's  office,  is  a  sufficient  compliance  for 
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the  purpose  of,  toith  proof  of  user  under  it,  establishing  » 
corporation  de  facto. 
8.  Ubeb. 

1.  Character  of  acts  necessary. 

(a)  Must  be  in  their  nature  corporate  acts,   not  speakinxr  &< 
much  for  non-incorporation  as  for  corporation.     Acts  of  in- 
dividuals which  would  not  be  corporate  acts  if  there  wert-  a 
charter  will  not  be  acts  of  user. 
1.    WTiat  are  not  acts  of  user, 

(a)  Those  done  before  the  doing  of  anything  in  the 
legal  formation  of  the  company,  those  not  falling 
within  the  object  for  which  the  company  was  to  be 
formed,  and  those  done  by  persons  not  acting  within 
the  scope  of  any  authority  conferred  by  the  parties  as- 
sociated together  in  the  formation  of  the  company. 

2.  Against  whom  user  unU  not  raise  a  corporatism  de  facto, 

(a)  Not  as  against  one  who  has  n/>t  taken  any  part  in  the  acts 
of  user,  when  the  contest  is  between  third  parties. 
8.   Certifcate  of  stock,  the  issuing  thereof,  effect  of 
(a)  Not  necessarily  an  act  of  user  as  against  the  party  to  whom 
it  is  issued. 

(1)  It  is  not  such  act  of  U8«r  when  it  is  an  isolated  act,  ud- 
accompanied  by  any  other  use  of  corporate  powers,  and 
cotemporaneous  therewith  there  were  acts  from  which  a 
jury  might  find  a  disclaimer  by  the  party  to  whom  it  was 
issued  and  who  is  sought  to  be  made  liable  thereby. 
4.  Articles  of  association  naming  a  party  as  trustee,  effect  of  sign* 
ing  by  such  party. 

(1)  Only  holds  him  to  the  obligations  of  an  officer  to  cairy 
on  the  corporate  business,  promded  the  articles  are  used  to 
form  a  corporation  de  facto. 

II.  ESTOPPEL. 

1.  Certificate  of  stock. 

(a)  Its  issue  to  and  receipt  by  a  subscriber  to  the  stock  does  nui 
estop  him  from  denying  the  incorporation. 

(1)  Such  Issue  and  receipt  are  to  be  looked  upon  simply  ai 
hearing  on  the  enquiry^  whether  in  fact  corporate  franchises 
were  used. 
Supra,  under  head  ^^certificate  of  stock,   the  issuing 
thereof,  eflfect  of." 

2.  Abticles  of  association,  effect  of. 
Supra  head  '*  articles  of  association." 

III.  MAXIMS. 

1.  Locus  penitent i(e,  maxim  applied, 
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Before  Curtis  and  Sedgwick,  JJ. 

Bedded  March  20,  1876. 

Appeal  from  judgment. 

The  complaint  charged  that  the  Pacific  Beater  Press 
Company  was  a  corporation  under  the  laws  of  New 
York,  organized  under  the  general  act  for  the  formation 
of  corporations  for  manufacturing,  &c.,  purposes. 

That  at  San  Francisco,  at  the  special  instance  and 
request  of  said  corporation,  the  plaintiff  laid  out  and 
expended  for  said  corporation,  in  paying  freight,  cart- 
age, wharfage,  and  dockage,  upon  a  number  of  Beater 
presses,  patterns,  castings,  &c.,  four  thousand  four 
hundred  and  six  dollars  and  ninety-three  cents,  &c. 

That  the  corporation  was  further  indebted,  for  work, 
labor,  and  services  done  and  rendered  by  plaintiff  at 
the  request  of  said  corporation,  in  storing  and  taking 
care  of  certain  Beater  presses,  &c.,  two  thousand  four 
hundred  and  eight  dollars  and  thirty-eight  cents. 

That  at  the  times  aforesaid  the  defendant  was  one  of 
the  trustees  of  said  company,  and  that  the  said  com- 
pany did  not  at  any  time  publish  or  file  any  report  of 
the  amount  of  its  capital  stock  and  its  existing  debts, 
&c. 

The  answer  was  a  general  denial,  with  special  aver- 
ments that  there  was  no  such  corporation,  &c.,  &c. 

On  the  trial  the  following  facts  were  testified  to: 

Several  gentlemen  met  in  New  York  on  Dec.  27, 1864. 

Among  them  was  the  defendant  and  one  Davis.     The 

object  was  stated  to  be  the  temporary  organization  of  a 

stock  company.   The  defendant  moved  its  name  should 

be  The  Pacific  Beater  Press  Company.     The  meeting 

adjourned,  to  meet  again  on  January  3,  1865,  to  more 

permanently  organize  the  said  company. 

On  January  3, 1865,  there  was  a  meeting  of  the  same 
vm.— 30 
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gentlemen  and  others.  There  were  nominations  for 
president  and  for  secretary  and  treasurer,  for  one  year. 
There  was  not  an  election  of  officers. 

It  was  resolved  that  Davis  be  nominated  and  ap- 
pointed general  superintendent  of  the  affairs  of  the 
company  on  the  Pacific  side.  It  was  resolved  that  the 
president  and  treasurer  be  authorized  and  empowered 
by  the  board,  in  the  absence  of  a  regular  meeting  of  the 
same,  to  do  anything  which  the  board  might  lawfully 
do  in  and  about  the  affairs  of  the  company.  It  was 
further  resolved  that  a  stock  assessment  be  made  of 
ten  per  cent,  on  the  entire  capital  stock  of  the  company, 
for  the  purpose  of  forming  a  working  capital  of  said 
company,  for  necessary  expenses  and  for  the  immediate 
purchase  of  presses,  patterns,  and  material,  to  be  sent 
forthwith  to  California.  It  did  not  by  subsequent  tes- 
timony appear  that  this  assessment  was  afterwards 
made  or  paid. 

On  the  next  day,  January  4,  1865,  six  of  the  gentle- 
men acknowledged  the  execution  of  two  certificates, 
such  as  in  form  are  required  by  the  acts  for  the  forma- 
tion of  corporations,  &c.  Each  certified  that  the  sub- 
scribers had  associated  themselves  together,  under  the 
statutes,  &c.,  '*  for  the  purpose  of  manufacturing,  using, 
and  selling  to  others  to  be  used,  the  hay-press  known 
as  the  Harris  Beater  Press,  or  other  presses  accomplish- 
ing a  similar  purpose."  The  corporate  name  was 
given.  The  amount,  viz.  :  one  hundred  and  five  thous- 
and dollars,  &c.,  of  capital  stock,  was  specified.  The 
objects  of  said  company  "are  to  manufacture  presses 
for  pressing  hay,  straw,  cotton,  and  other  substances, 
for  which  presses  are  intended  to  be  used  in  California^ 
also  to  sell  any  such  articles  as  may  be  pressed  by  said 
presses,  which  may  be  manufactured  by  them,''  &c. ; 
and  also  to  sell  to  others  rights  of  manufacturing 
presses,  especially  the  press  invented  by  John  K. 
Harris,  &c. 
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The  certificates  further  stated,  *'  it  is  understood,  that 
of  the  capital  stock  aforesaid  one  hundred  and  fifty 
shares  of  one  hundred  dollars  each  are  to  be  issued, 
fully  paid,  for  the  conveyance  to  said  company  of  the 
patpnt  right  to  said  Harris  Beater  Press  in  and  for  the 
state  of  California."  Five  directors  or  trustees,  among 
them  the  defendant,  were  named  for  the  first  year.  The 
gentleman  named  at  the  preliminary  meeting  as  presi- 
dent was  not  named  as  trustee.  It  did  not  appear  subse- 
quently that  any  conveyance  was  made  to  the  company 
of  the  patent-right,  or  that  any  stock  was  issued  for  a 
conveyance  of  it. 

About  this  time  a  circular  was  printed,  headed 
'\Paciflc  Beater  Press  Company,  San  Francisco.  Or- 
ganized January  3,  1866."  It  stated  names  of  officers, 
among  them  as  president  the  gentleman  nominated  at 
the  preliminary  meeting,  as  secretary  and  treasurer  the 
gentlemen  nominated  for  these  offices  jointly  on  the 
same  occasion,  and  as  vice  president  the  defendant. 
The  circular  stated  the  value  and  advantages  of  the 
Beater  Press.  The  so-called  secretary  and  treasurer 
composed  and  bad  printed  this  circular.  There  was 
evidence  that  this  circular  was  looked  at,  at  one  of  the 
preliminary  meetings  of  the  associates.  The  witnesses 
on  this  subject  produced  by  the  plaintiflf  had  no  recol- 
lection of  a  definite  kind.  There  was  no  evidence  that 
it  was  issued  by  the  company  or  by  any  meeting  of  the 
associates.  It  was  sent  to  California.  There  was  no 
certain  proof  that  the  defendant  had  ever  seen  this 
circular.  There  was  no  evidence  of  the  dates  of  these 
matters,  but  a  jury  might  have  found  that  they  took 
place  before  February  25,  1866. 

It  appeared  that  the  defendant  received  certificates 
of  stock  in  the  company,  and  gave  a  receipt  for  them 
on  the  stock-book,  but  when  was  not  proved. 

About  this  time  it  was  learned  by  defendant  and 
others  that  a  portion  of  the  patent-right  which  the  com- 
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pany  was  to  use,  had  been  conveyed,  so  that  the  com 
pany  could  get  no  title  to  that  portion.  The  defendant 
offered  to  prove  that  upon  learning  of  this  he  denounced 
the  whole  proceeding  as  a  fraud,  and  upon  the  eve  of 
his  departure  for  California,  on  or  about  March  1, 1865, 
addressed  a  note  to  the  so-called  president,  requesting 
him  to  inform  Mr.  Bobbins,  hereafter  mentioned,  that 
the  defendant  had  resigned  all  connection  with  the 
*' enterprise."  Upon  objection  of  plaintiff's  counsel, 
this  offer  was  rejected.  It  is  uncertain  from  the  printed 
case  whether  the  court  allowed  to  be  read  from  a  depo- 
sition of  a  witness  who  had  knowledge  of  the  transac- 
sactions,  the  following,  viz.  :  "All  contracts  were  then 
agreed  to  be  cancelled,  and  were  cancelled  so  far  as  I 
recollect,  and  all  stock  and  scrip  issued  were,  when 
received,  considered  valueless,"  or  whether  it  was  not 
allowed  to  be  read,  upon  plaintiffs'  objection.  The 
defendant  testified  that  he  immediately  delivered  one- 
half  of  the  certificates  received  by  him  to  C.  P.  Hun- 
tingdon, and  deposited  the  other  half  for  J.  Collyer 
Bobbins, ' '  they  being  the  parties  to  whom  I  sold  all  m  v 
interest."  The  defendant  offered  to  show,  by  reading 
a  deposition,  that  two  stockholders,  upon  learning  the 
facts,  having  taken  stock,  retunied  it  to  the  parties 
from  whom  they  bought,  and  received  their  money  back. 
There  was  evidence  which  would  have  sustained  a  jarr 
in  finding  that  the  act  in  relation  to  abandoning  the 
association  took  place  before  February  22,  1865. 

There  was  testimony  that  on  February  22, 1865,  the 
secretary  of  the  company  issued  and  delivered  certificates 
of  stock  to  Viele  &  Son, upon  information  received  by  the 
secretary  that  presses  had  been  bought  from  that  firm 
for  the  company.  The  secretary,  had  no  knowledge  of 
the  contract  of  purchase^  and  there  was  no  evidence  in 
the  case  as  to  it. 

On  February  25,  1865,  one  of  the  certificates  above 
described  was  filed  in  the  oflSce  of  the  secretary  of  state. 
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No  certificate  was  filed  in  the  office  of  the  county  clerk. 
By  whom  or  by  whose  direction  this  filing  was  done 
was  not  shown. 

As  appeared  by  two  bills  of  lading  in  evidence,  some 
hay  presses  and  other  packages  were  received  on  board 
of  a  ship  for  California,  on  January  12, 1866,  and  other 
merchandise  of  the  same  kind  on  board  another  ship 
on  March  18,  1866. 

The  evidence  showed  that  no  meeting  of  trustees 
was  held  from  January  3,  1866,  until  March,  1867. 
After  the  last  date  two  meetings  were  called  by  the 
gentleman  named  as  secretary,  but  no  quorum  ap- 
peared ;  the  defendant  was  not  present  and  no  business 
was  done  or  attempted.  No  other  business  of  any  kind 
was  done  for  the  association  in  New  York  ;  no  capital 
was  paid  in,  no  by-laws  were  made.  The  only  place  of 
business  of  the  so-called  company  was  in  the  office  of 
the  secretary  and  treasurer.  There  was  no  certain  evi- 
dence that  the  company  had  a  sign  upon  the  office. 
The  only  books  of  the  company  were  the  books  con- 
taining the  minutes  of  meetings  referred  to,  and  a  book 
for  the  certificates  of  the  shares  of  stock. 

The  only  other  business  alleged  to  have  been  done 
for  the  company  was  in  Califoroia.  On  the  first  Mon- 
day of  January,  1866,  Davis,  who  had  been  named  as 
agent  for  California,  went  to  San  Francisco,  where  he 
lived.  He  either  took  to,  or  received  in,  California  the 
circular  referred  to.  He  did  nothing  for  the  company 
down  to  August,  1866.  In  that  month  he  received 
from  the  gentleman  named  as  secretary  a  notice  of  the 
shipment  of  the  merchandise  specified  in  the  bills  of 
lading.  No  proof  was  given  of  the  contents  of  that 
notice.  The  bills  of  lading  referred  to  were  of  goods 
shipped  by  Simeon  Leland  {he  being  the  gentleman 
named  as  president),  to  be  delivered  to  J.  C.  Davis  or 
his  assigns,  he  or  they  paying  freight.  The  consignee 
of  the  ships  wrote  to  Mr.  Davis  personally  that  there 
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were  to  his  consignment  certain  merchandise,  describ- 
ing it,  •"  shipped  by  Simeon  Leland,  New  York."  ^'It 
was  only  last  night,  after  considerable  inquiry,  that  we 
ascertained  your  address,  and  now  write  to  yon  hoping 
thereby  to  save  you  the  heavy  expense  which  will  be 
incurred  by  storing  your  large  consignment,"  &c.  Mr. 
Davis  answered  in  writing,  '*  I  shall  write  to  Mr.  S. 
W.  Mitchell  to  do  the  best,  he  can  in  storing  any  con- 
signment of  presses  per  ship  Bengal.  You  will  please 
store  them  as  ordered  by  him."  There  was  no  evi- 
dence of  any  statement  between  the  parties  that  these 
shipments  were  on  account  of  the  company.  Accord- 
ing to  the  evidence  of  the  consignees,  the  plaintiffs, 
there  was  a  conversation  soon  after  the  letters  were 
sent,  in  which  Davis  showed  the  circular  and  said  that 
he  expected  to  be  in  funds  soon,  either  by  sale  of  the 
presses  or  by  funds  which  he  expected  to  receive  from 
the  company  east,  and  asked  them  to  advance  the 
freight  and  charges,  that  the  stockholders  were  wealthy 
and  would  respond.  Mr.  Davis,  as  a  witness  for  the 
plaintiffs,  testified  that  the  consignees  requested  him  to 
calJ  and  pay  freight  upon  the  shipments,  and  his  reply 
was  he  had  no  money  belonging  to  the  company,  and 
could  not  pay  the  freight  and  charges  upon  the  presses. 
Thereupon  the  merchandise  was  stored  by  plaintiffs,  and 
the  freight  paid  by  them.  The  claim  in  this  action  was 
for  the  amount  of  the  freight  and  the  cost  of  the 
storage. 

There  was  a  defense  in  the  answer  of  the  statute  of 
limitations.  The  court  upon  the  trial,  refused  to  sub- 
mit to  the  jury  any  other  question  than  that  which 
arose  upon  the  issues  as  to  the  statute  of  limitations. 
The  jury  found  for  the  plaintiffs,  and  judgment  was 
e  .  ered  for  plaintiffs.  The  defendant  appeals  froni 
the  judgment. 

Gilbert  &  Smedley,  attorneys,  and  D.   O.   Calvin 
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and  JF.  G.  Smedley^  of  counsel  for  appellants,  on  the 
points  considered  by  the  court,  urged,  among  other 
things  : — I.  The  reception  of  the'copy  certificate  un- 
der defendant's  exception  was  error,  especially  as  it 
appeared  that  the  certificate  had  never  been  filed,  ac- 
cordiAg  to  the  statute,  in  the  oflSce  of  the  clerk  of  the 
city  and  county  of  New  York  (Laws  of  1857,  chap. 
262  and  its  amendments ;  Laws  of  1848,  chap.  40,  §  9). 
Under  that  act  there  was  no  authority  to  tile  a  pre- 
tended duplicate  until  the  certificate  had  been  filed  in 
the  office  of  the  county  clerk  (Child s  v.  Smith,  55 
Barb.  45).  This  case  was  reversed  in  46  JY.  T.  34, 
upon  a  different  point ;  but  Judge  Folger,  at  page  41, 
speaking  of  certain  acts  of  the  proposed  corporation, 
says  :  ''  They  did  not  show  a  full  compliance  with  the 
statute  nor  establish  that  a  corporation  was  duly 
formed."  See  also  N.  Y.  Car  Oil  Co.  v.  Richmond,  10 
Abb,  185. 

II.  It  is  insisted  that  the  filing  of  the  certificate,  as 
required  by  the  statute,  is  an  indispensable  prerequi- 
site, and  no  amount  of  user  will  supply  the  defect. 
Such  prerequisites  are  a  substitute  for  a  charter  by 
legislative  act.  No  amount  of  user  will  supply  the 
place  of  a  charter  in  the  one  case,  or  the  making  and 
filing  the  certificate  in  the  other  (Uttley  v.  The  Union 
Tool  Company,  11  Gray^  139).  To  establish  a  corpo- 
ration defactOy  it  must  be  shown,  1st,  a  charter  or 
some  law  by  which  the  corporation  might  be  created  ; 
2d,  user  by  the  party  to  the  suit  of  the  corporate 
powers  claimed  (M.  E.  Union  Church  v.  Pickett,  19 
JV.  r*.,  482,  p.  485).  It  is  entirely  clear  that  the  action 
can  not  be  maintained  without  proof  of  the  incorpora 
tion,  and  of  the  company's  liability  to  the  plaintiffs; 
and  proof  that  the  defendant  and  his  associates  as- 
sumed to  purchase  the  presses  in  question,  and  ship 
them  to  California,  and  that  their  agent  procured  their 
storage,  while  it  may  make  them  liable,  as  partners  or 
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otherwise,  can  not  create  a  corporation  or  make  the 
defendant  liable  as  trustee  thereof.  But  it  is  submitted 
that  the  proof  shows  no  such  user  as  would  help  to 
create  the  corporation,  if  the  defect  were  not  organic. 
All  user,  to  be  effective,  must  follow  the  alleged  de- 
fective organization,  which  must  date  from  the  filing  of 
the  certificate,  February  25,  1865.  And  there  was  never 
a  meeting  held  when  a  quorum  was  present  or  busi- 
ness was  done  after  that  time.  And  the  only  proof 
tending  to  show  user  is  the  pretended  purchase  by 
Leland,  with  the  pretended  stock  of  the  company,  in 
his  own  name,  of  the  presses  in  question,  and  his  ship 
ment  of  them  in  his  own  name  to  an  individual  in  no 
way  legally  representing  the  company. 

III.  The  pretended  purchases  of  presses  by  Leland 
were  without  authority  ;  there  was  no  evidence  of  his 
authority  conferred  by  the  trustees,  nor  of  their  subse- 
quent ratification  thereof.  By  virtue  of  his  office  as 
president  he  had  no  such  authority,  and  it  could  onlj^ 
be  conferred  by  a  vote  or  resolution  at  a  meeting  of  the 
trustees.  The  acts  of  a  corporate  officer,  acting  with- 
out a  special  authority,  are  binding  upon  the  corpora- 
tion only  so  far  as  they  are  within  the  scope  and  ordi- 
nary course  of  the  duties  of  his  office  (Fulton  Bank 
t.  N.  Y.  &  Sharon  Canal  Co.,  4  Paige^  127  ;  Boome 
V.  City  of  Utica,  2  Barh.  104 ;  Ashuelet  Manf.  Co.  t 
Marsh,  1  CusTi.  507;  Ridgway  v.  Farmers'  Bank. 
12  Serg  <&  R.  256  ;  Marine  Bank  v.  Clements,  3  Bosw. 
600  ;  Dabney  v.  Stevens,  2  Sweeney ^  415,  at  page  426). 
It  is  insisted  that  Davis'  superintendence  was  limited 
to  the  sale  of  rights  to  use  the  presses  in  question,  and 
the  receipt  of  the  price  (Adriance  v.  Roome,  52  Barb. 
399  ;  Aug,  &  Ames  on  Corp.^  §  277 ;  Dabney  v.  Stevens, 
2  Sweeney^  at  page  429). 

IV.  Davis  had  no  authority  to  charge  the  company 
with  a  claim  of  ownership,  or  admit  his  agency.  That 
must  be  showu  by  the  acts  of  the  company  through  its 
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trustees  (1  HuUy  157 ;  1  Paige,  601  ;  23  N.  Y.  439  ;  19 
Rarh.  310 ;  Abh.  Dig.  Corp.  282,  pi.  52, 53  ;  Directors, 
1  Disney,  '285). 

V.  There  is  no  evidence  in  this  case  to  estop  the  de- 
fendant from  denying  the  existence  of  the  corporation  in 
question.  There  is  no  evidence  that  the  plaintiffs  have 
acted  upon  the  representations  of  the  defendant,  for  he 
has  made  none.  The  only  thing  he  did  was  to  attend 
two  preliminary  meetings  and  sign  a  certificate  of  incor- 
poration which  never  became  operative ;  and  it  is 
submitted  with  entire  confidence  that  the  doctrine  of 
estoppel  has  no  application  to  such  a  case,  and  can  not 
be  made  the  pretext  of  imposing  a  liability  in  contra- 
vention of  common  law.  Estoppel  must  be  mutnal, 
and  only  attaches  where  a  party  asserts  a  fact,  the  de- 
nial of  which  would  injure  the  adverse  party,  who  has 
acted  upon  the  faith  of  it  (Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  480 ;  Lawrence  v.  Brown,  1  8eM.  394 ; 
Irvin  ^J•  Conklin,  36  Barb.  64).  The  case  of  Buffalo  & 
Alleghany  R.  R.  Co.  v.  Cary  (26  N.  T.  76)  does  not 
militate  against  this  principle. 

Goodrich  cfe  Wheeler,  attorneys,  and  W.  W.  Goodrich, 
of  counsel  for  respondent,  submitted  a  brief  on  the 
facts,  and  among  other  things  urged  as  matter  of 
law  : — I.  The  defendant  is  estopped  to  plead  that  the  ' 
Company  was  not  duly  Incorporated  by  reason  of  the 
failure  to  file  the  certificate  in  the  Nevr  York  county 
clerk's  office  (Eaton  v.  Aspinwall,  .19  N.  T.  119; 
affirming  6  Dtcer,  176;  Schenectady  PL  R.  Co.  v. 
Thatcher,  11  JV.  Y.  102 ;  Mc  Farlan  v.  Triton  Ins.  Co., 
4  Denio^  392 ;  Mead  v.  Keeler,  24  Barb.  20 ;  Abbott 
V.  Aspinwall,  26  Barb.  202). 

By  the  Coxjet. — Sedgwick,  J. — The  court  took 
from  the  jury  all  questions  in  relation  to  the  corpo- 
rate character  of  the  Pacific  Beater  Press  Co.,  and 
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decided    them  adversely  to   the  defendant.     The  de- 
fendant claimed  that  the  evidence  showed   that   the 
company  was  not  a  corporation  de/acto  or  de  Jure. 
It  was  not  the  latter,   beyond  doubt,  and  the  most 
favorable  view  for  the  plaintiff  would  be,  that  there 
was  such  a  user  of  corporate  functions  and  rights  un 
der  color  of  a  due  organization,  as  a  corporation,  as  to 
make  what  is  called  a  de  facto  corporation.     The  cases 
hold  that  acting  as  a  corporation,  for  any  length  of  time, 
not  being  sufficient  to  make  a  corporation,  it  is  necessary 
to  show  a  charter  or  law  which  of  itself  creates,  upon  its 
acceptance,  a  corporation,  or  if  the  law  provides  that 
a  corporation  may  be  formed  upon  a  subsequent  com- 
pliance with  prescribed  regulations  and  forms,  rliat 
some  of  those  regulations  and  forms  must  have  been 
observed,  although  others  have  been  omitted.     How 
much  must  be  done  to  make  a  colorable  charter,  or 
how  much  may  be  omitted,  it  has  not  been  found  ne- 
cessary in  the  cases  to  decide.     In  the  cases  to  v^hi*  h 
our  attention  has  been  called,  the  defect  was  of  minor 
importance.     Most  of  the  steps  had  been  taken,  and  it 
has  generally  been  called  an  irregularity.    What  par- 
ticular step  in  the  process,  designed  by  law  to  be  com- 
plete wholly,  is  essential,  and  what  may  be  deemed 
not  essential,  has  not  been  decided.     Judge  Seldex 
said,  in  Methodist  Epis.  Un.  Ch.  v.  Pickitt  (19  2\\  T. 
486):  "  The  rightfulness  of  its  existence  not  being  in 
issue,  of  course  evidence  of  any  irregularity  or  of  de- 
fects in  its  organization,  short  of  such  as  would  show 
a  want  of  good  faith  on  the  part  of  those  concerned  in 
the  proceedings,  would  be  wholly  irrelevant.     If  the 
law  exists,  and  the  record  exhibits  a  bona  fide  attempt 
to  organize  under  it,  very  slight  evidence  of  user  be-, 
yond  this  is  all  that  can  be  required."     In  Eaton  t, 
Aspinwall  (19  N.  Y.  119)  the  defect  was  not  in  the 
record,  but  was  a  want  of  a  payment  of  a  percentage 
of  capital  which  the  law  required,  before  the  incorpo- 
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ration  should  be  complete,  and  the  court  below  gave 
importance  to  that.  If  the  facts  had  been  reversed, 
and  the  only  evidence  of  an  attempt  to  incorporate 
had  been  an  organization  of  individuals,  as  if  they 
were  a  corporation,  and  a  payment  of  the  percentage 
of  capital  as  the  capital  of  a  corporation,  I  doubt  if  it 
would  be  deemed  sufficient,  even  with  acts  of  user,  to 
make  a  corporation  de facto. 

The  court  further  said,  in  the  Methodist  Episcopal 
Church  V.  Pickitt,  that  the  degree  of  proof  of  user  re- 
quired depended,  ''to  some  extent,  upon  the  nature  of 
the  incorporation  and  the  law  under  which  it  is  organ- 
ized. Where  no  provision  is  made  for  any  permanent 
evidence  of  the  fact  of  organization,  more  proof  of  user 
would  be  required  than  where,  as  in  this  case,  the  es- 
sential steps  by  which  the  organization  is  accomplished 
are  required  to  be  made  matters  of  record." 

I  have  come  to  the  conclusion  that  the  filing  in  the 
office  of  the  secretary  of  state,  of  the  certificate*  of 
association,  was  sufficient,  with  due  proof  of  user,  to 
show  the  corporate  character  of  the  company  f 6r  the  pur- 
poses of  this  action.  I  hesitated  much,  because  though 
no  more  is  needed  than  mere  color  of  an  incorporation, 
the  filing  of  such  a  certificate  seems  so  insignificant  in 
its  character,  under  the  statute,  as  hardly  to  be  a  single 
step  towards  the  formation  of  a  company.  On  its  face 
and  by  itself,  it  is  not  anything  called  for  by  the  stat- 
ute. It  was  not,  and  it  did  not,  profess  to  be  a  dupli- 
cate of  a  certificate  filed  in  the  county  clerk' s  office. 
Yet,  unless  it  is  treated  as  if  it  were  a  duplicate,  the 
proof  is,  that  there  was  nothing  done  towards  an  incor- 
poi-ation,  and  there  would  not  be  any  color  even  of  ex- 
istence under  an  incorporation.  It  is,  however,  such  a 
certificate  as  would  be  filed  if  it  were  a  duplicate,  and 
if  there  was  an  attempt  to  make  an  incorporation ;  and 
its  contents  are  so  expressive  of  such  a  purpose  on  the 
part  of  the  associates,  that  I  deem  it  sufficient,  if  there 
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had  been  proof  of  user  under  it.    Evidently  the  acts 
to  show  user  must  in  their  nature  be  corporate  aits, 
or  such  as  would  be  corporate  acts  if  the   attempted 
incorporation  had  been  perfected,  and  they  must  be  un- 
equivocally such.     The  corporation  de  facto  must  be 
proved.    The  testimony  to  prove  it  must  be  certain, 
not  speaking  as  much  for  non-incorporation  as  for  cor 
poration.    In  substance,  user  consists  in  an  enjoyment 
and  exercise  (although  not  rightful)  of  such  corporate 
franchises  and  powers  as  would  be  given  by  the  law 
to  an  association  if  the  attempted  organization  had 
been  perfected.    The  contrast  to  that  is,  that  acts  of 
individuals  which  would  not  be  corporate  acts,  if  there 
were  a  charter,  will  not  be  acts  of  user.     The  acts  mnst 
at  least  appear  to  be  the  acts  of  the  association  not 
rightfully  incorporated,  and  the  acts  must  be  such  as 
would  be  within  the  objects  of  the  incorporation,  as 
stated  in  that  part  of  the  proceedings  under  the  statnfe, 
that  have  been,  in  fact,  taken.    The  law  does  not  iiitend, 
in  its  due  protection  of  third  parties,  to  encourage  the 
existence  of  associations  assuming  to  be  the  grantees  of 
the  sovereign  power  of  the  state  without  authority  of 
law.     Third  parties  deal  with  associations  which  may 
be  partnerships  or  may  be  corporations,  and  must  de- 
pend upon  the  facts  to  show  which  they  are,  while  they 
are  not  held  to  a  close  or  critical  examination  of  the 
efficiency  of  the  steps  taken  to  accomplish  a  legal  in- 
corporation. 

And  it  should  further  be  said  that  when  the  contest 
is  between  third  parties,  as  in  the  present  instance,  and 
the  incorporation  has  not  been  completed  according  to 
law,  user  will  not  make  a  corporation  de  facto  against  a 
person  who  does  not  take  any  part  in  their  acts  of  user, 
and  especially  not  against  one  who  has  done  all  in  his 
power  to  prevent  business  being  done  under  the  illegal 
charter. 

Excepting  the  issuing  of  certificates  of  stock  to  sev 
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eral  persons,  and,  among  them,  to  the  defendant,  the 
acts  relied  upon  to  show  user  (at  least,  as  the  j  ury  migh t 
have  found,  in  those  instances  where  the  testimony  was 
not  certain)  were  acts  before  the  first  and  only  thing 
was  done  in  the  legal  formation  of  a  company,  viz- 
filing  the  certificate  in  Albany,  or  were  acts  not  shown 
by  the  plaintiff  to  be  within  the  objects  stated  by  that 
certificate,  or  were  acts  done  by  persons  not  shown  to 
be  acting  within  the  scope  of  any  authority  conferred 
by  the  association. 

The  acts,  at  the  meetings  that  took  place  before  the 
certificate  was  filed,  were  not  done  in  the  exercise  of 
any  pretended  franchise.  On  their  face  they  referred 
to  an  incorporation  afterwards  to  be  formed.  They  were 
not  ratified  by  any  action  in  relation  to  them  after  the 
certificate  was  filed.  After  that  no  meetings  were  held, 
and  no  attempt  to  continue  any  organization.  These 
acts  could  have  hfed  in  themselves  no  tendency  to  lead 
third  parties  to  believe  that  a  corporation  had  been 
formed.  The  supposed  purchase  of  the  presses  which 
were  sent  to  California  was  not,  indeed,  proven  upon  the 
trial.  Whether  the  purchase  was  made  by  the  presi- 
dent as  an  individual,  or  representing  the  company,  did 
not  in  any  manner  ajDpear.  G-ranting  that  he  had 
power  given  by  the  association  to  make  purchases  for 
the  furtherance  of  its  objects,  there  was  no  proof  that 
he  bought  the  presses  in  the  exercise  of  that  power. 
He  had  full  power  to  purchase  for  himself,  and  not  for 
the  company.  There  is  no  proof  that  the  articles  pur- 
chased were  such  as  could  be  used  for  any  of  the  ob- 
jects stated  in  the  certificate.  Purchasing  presses  was 
not  stated  to  be  one  of  the  objects.  Certificates  of  the 
company's  stock  were  issued  as  if  in  payment  of  a 
purchase  for  the  company.  That  is  the  single  fact  to 
show  that  the  purchase  was  by  the  company,  but  no 
authority  had  been  given,  before  or  after  the  filing  of 
the  certificate,  to  use  the  stock  for  such  a  purpose. 
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These  presses  were  not  shipped  to  California  in  the 
name  of  the  company.  Therefore  I  think  the  proof  did 
not  show  that  the  presses  were  the  property  of  the  com- 
pany or  bought  for  the  company,  and  the  alleged  pur- 
chase does  not  show  any  use  of  corporate  powers. 

The  gist  of  the  cause  of  action  is  that  the  companv 
requested  the  plaintiffs  to  pay  freight  on  and  to  store 
the  presses  referred  to.     If  there  were  such  a  request  it 
was  made  by  the  mouth  of  Davis,  in  San  Francisco.  At 
the  best  for  plaintiffs,  he  was  then  agent  for  the  associa- 
tion.   He  had  been  present  at  a  preliminary  meeting  in 
New  York,  and  had  there  heard  that  he  was  appointed 
their  agent  for  California,  and  at  the  time  the  presses 
arrived  in  California  he  had  in  his  possession  the  circu- 
lar, the  particulars  of  which  have  been  given,  and  we 
will  assume  that  in  some  way  he  had  the  powers  of  a 
general  agent.     It  should,  however,  be  said  that  there 
was  no  proof  that  the  association  at  any  time  sent  the 
circular  to  him,  or  directed  it  to  be  sent,  or  intimated  to 
him  that  he  was  to  enter  upon  the  exercise  of  any 
powers  as  agent,  and  he  never  did  any  business  of  the 
company.    There  was  only  a  resolution  to  appoint  him 
agent,  not  thereafter  acted  upon.     The  facts  were,  then, 
that  the  presses  did  not  belong  to  the  company  (or  at 
least  the  jury  might  have  so  found),  we;'e  not  bought 
for  the  company,  were  not  shown  to  be  suitable  to  the 
business  of  the  company,  or  to  farther  any  of  its  objects. 
Therefore  any  dealings  in  respect  of  them  by  Davis 
were  not  within  the  scope  of  any  authority  given  to  him 
by  the  association.   In  what  way  the  plaintiffs  or  Davis 
were  led  to  believe  that  the  presses  were  the  property 
of  the  company  is  not  proven.    They  both  thought  so, 
but  not  by  reason  of  any  communication  from  the  asso- 
ciation, or  from  any  one  who  by  the  testimony  even 
assumed  to  act  for  it.    There  was  evidence  that  Davis 
had  been  advised  of  the  shipment  by  the  gentleman 
named  at  a  preliminary  meeting  to  be  the  secretary  and 
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treasiiier.      There  was  no  testimony  that  this  advice 
stilted  that  the  shipment  was  for  the  company.     The 
bills  of  lading  stated  the  shipment  was  by  Leland  indi- 
vidually.    The  notice  of  the  consignees  of  the  ship  to 
Da  vis  stated  the  same.   The  answer  of  Davis,  in  writing, 
to  that  notice  did  not  refer  to  the  company.     If,  then, 
Davis  did  not  act  in  reference  to  any  business  of  the 
company,  what  he  did  was  not  an  act  of  user  by  the 
company.     The  plaintiff  took  the  usual  risk  in  dealing 
with  an  assumed  agent  in  respect  of  his  act,  being  one 
of  user  on  the  part  of  his  alleged  principals,  or  as  creat- 
ing a  liability  on  their  part. 

We  now  consider  whether  the  issuing  of  certificates 
of  stock  was  an  act  of  user  under  the  facts  of  this  case. 
The  time  when  they  were  'issued  does  not  appear. 
Neither  side  attempted  to  show  the  time. 

In  Black  River  &  TJtica  R.  E.  Co.  v.  Clarke  (25 
N,  Y.   208),  the  judge  giving  the  opinion  said,  that  a 
subscription  to  take  stock  in  a  company  was,  in  an  ac- 
tion upon  it  against  the  subscriber,  conclusive  evidence 
of  the  corporate  character  of  the  company.     The  court 
said,  *'  he  is  estopped  by  his  own  acts  and  admissioas  " 
from  denying  that  corporate  character.    The  court  re- 
lied upon  what  was  said  by  Thompson,  Ch.  J.,  in  re- 
gard to  contracts  in  general  entered  into  with  corpora 
tions,  in  Dutchess  Cotton  Factory  v.  Davis  (14  Johns. 
245),    notwithstanding   that    this  was  questioned  in 
Welland  Canal  Company  v.  Hathaway  (8  Wend.  480). 
This  decision  was,  in  fact,  also  questioned  in  Wil- 
liams V.  Bank    of  Michigan  (7   Wend.   541),    by  the 
chancellor.    The  court  below,  in  Black  River,  &c.  v. 
Clarke  had  made  no  ruling  which  called  for  a  decision 
as  to  the  conclusive  character  of  the  admission.     The 
plaintiff  below  had  given  in  evidence  only  the  sub- 
scription paper,  and  the  question  was  whether  it  con- 
tained enough  evidence  of  the  existence  of  the  corpo- 
ration to  prevent  a  nonsuit.     The  subscription  paper 
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stated  that  the  company  had  been  formed,  under  the 
law  of  the  state  entitled,  &c.,  and  that  the  articles  of 
association,  with  the  necessary  afladavits,  had  been 
filed.  If  this  was  a  competent  admission  by  the  de- 
fendant of  the  existence  of  the  corporation,  the  motion 
for  no n- suit  was  properly  denied. 

At  the  next  term  of  the  court  of  appeals,  it  decided 
Buffalo  &  Alleghany  R.  R.  Co.  v.  Carey,  26  N. 
Y.  76.  The  action  was  upon  a  subscription  by 
defendant's  intestate  to  the  stock  of  the  plaintiff'.  The 
form  of  the  subscription  paper  is  not  given.  It  was 
probably  unlike  that  set  out  in  Black  River,  &c,  R.  R. 
Co.  V.  Clarke.  No  opinion  of  the  majority  in  the 
court  of  appeals  was  given,  and  the  opinion  of  the 
court  below  is  published  "in  the  report.  In  view  of 
the  deductions  to  be  made  from  the  dissenting  opinion 
of  Judge  Allen,  it  is  diflBcult  to  see  on  what  grounds 
the  court  of  appeals  went  in  affirming  the  defendant's 
obligation.  Perhaps  the  acts  of  user  subsequent  to 
the  subscription  were  considered  sufficient.  But  I 
can  not  see  that  the  court  of  appeals  decided  that  sub- 
scriptions estopped  the  subscribers  from  denying  the 
incorporation. 

In  Eaton  v.  Aspinwall  (19  N.  T.  121),  while  the 
judge  delivering  the  opinion  treated  the  fact  as  im- 
portant that  the  defendant  was  a  stockholder,  he  did 
so  only  in  connection  with  the  main  ground,  that 
there  was  sufficient  proof  of  user.  The  defendant  not 
only  holding  the  stock,  but  receiving  dividends  upon 
it,  furnished  two  considerations,  Ist,  it  showed  he 
participated  in  the  acts  of  user  ;  2d,  it  illustrated  the 
equitable  ground  of  the  rule,  that  user,  under  an  im- 
perfect organization, 'might,  in  favor  of  third  parties, 
make  a  corporation  de facto.  I  can  not  see  that  the 
court  meant  to  declare  as  a  rule,  that  a  holding  of 
stock  formed  an  estoppel.    If  there  were  such  a  rule, 
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it  was  not  necessary  to  show  any  other  acts  of  user,  or 
any  attempt  at  an  incorporation. 

The  issuing  of  stock  should  be  looked  upon,  as 
bearing  upon  the  enquiry,  whether  in  fact  it  shows 
suflBciently  that  corporate  franchises  were  used.  If  it 
were  issued  and  received  in  connection  with  other  cor- 
porate proceedings,  purposely  taken,  to  exercise  cor- 
porate powers  under  an  attempted  organization,  the 
evidence  given  by  the  issuing  of  the  stock  would  be 
strong.  In  the  present  case,  the  issuing  of  the  stock, 
and  the  receipt  by  the  defendant  of  a  part  of  it,  were 
isolated  acts  not  accompanied  by  any  other  use  of  cor- 
porate powers.  All  tbat  was  done  in  respect  thereto 
was  cotemporaneous  with  their  acts,  which  the  jury 
might  have  found  formed  a  disclaimer  on  the  part  of 
the  defendant,  and  even  of  the  most  of  the  associates, 
of  any  intention  to  take  part  in  the  further  prosecution 
of  corporate  business.  And  at  this  point  we  see  that, 
on  general  principles,  there  is  a  Ioqus  penitenticB  at 
which  it  is  not  too  late  to  stop,  in  order  not  to  enter 
upon  a  violation  of  the  law.  Even  if  the  purchase  of 
presses  had  been  made  in  behalf  of  the  association, 
nothing  else  being  done  but  the  issuing  of  the  stock, 
the  manner  in  which  that  stock  was  dealt  with,  the 
jury  might  have  found,  was  significant  to  show  that 
uo  corporate  privilege^  were  meant  to  be  used. 

The  defendant  testified,  that  the  business  of  the 
company  not  having  begun,  and,  indeed,  nothing  hav- 
ing been  done  but  the  issuing  of  the  stock  to  him,  he 
expressed  the  determination  to  have  no  further  con- 
nection with  the  aftair,  and  handed  the  stock  to  some 
person  with  whom  he  had  had  some  undisclosed 
bargaining.  The  whole  evidence,  however,  was  such 
that  the  jury  might  have  found  that  this  act  was  noth- 
ing but  an  endeavor  to  do  what  was  just,  in  respect  of 
the  interests  of  such  third  person,  but  not  as  recogniz 
ing  the  existence  of  the  corporation. 

VIII.— 31 
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The  defendant  having  signed  the  articles  of  associa- 
tion which  named  him  as  trustee,  only  held  him  to  the 
obligations  of  an  oflBicer  to  carfy  on  the  corporate 
business,  provided  such  use  was  made  of  the  paper 
as  was  designated  by  its  character,  viz.,  that  it  was  ro 
be  used  to  form  a  corporation  de  jure. 

On  the  whole  case  I  think  there  were  facte  from 
which  the  jury  would  at  least  have  had  a  right  to  find 
that  there  had  been  an  intention  to  form  a  corporation, 
that  before  that  was  carried  out,  the  defendant  and 
others  refused  to  proceed  further,  that  thereupon  cer- 
tain individuals  took  up  the  affair  and  attenipted with- 
out authority  to  act  for  the  association,  that,  in  fact 
had  no  existence  after  the  refusal,  and  that  the  defend- 
ant had  done  nothing  which  estopped  him  from  denying 
the  existence  of  the  incorporation.     On  this  ground,  as 
well  as  on  the  other  grounds,  that  the  facts  do  not  in- 
disputably show  for  whose  account  the  presses  were 
purchased,  nor  that  a  purchase  of  such  presses  was 
within  the  objects  declared  in  the  articles  of  associa- 
tion that  was  filed,  or  that  Davis  was  the  agent  of  the 
supposed  association    in    the  matter    in    dispute,  I 
think  there  should  be  a  new  trial,  with  costs  to  appel- 
lant to  abide  event. 

Curtis,  J.,  concurred. 
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GEOEGE  CAHEN,  Plaintiff  and  Eespondent,  v. 
JOHN  R.  PLATT,  et  al.,  Defendants  and  Ap- 
pellants. 

L  SALE,  CONTRACT  OP. 

1.  Wakrakty,  express. 

1.  Breach^  waiver  of;  estoppel, 

(a)  If  the  vendee  receive  the  articles,  examines  them,  and  retains 
them  without  raising  any  objection  on  the  ground  of  non- 
conformity with  the  warranty,  and  without  making  any 
offer  to  return  them,  and  without  notifying  the  vendor  to 
take  them  back,  he  can  not  raise  the  question  of  non-con- 
formity. 

2.  What  does  not  constitute  an  express  warranty, 

(a)  **  Approved  standard  quality,"  these  words  do  not  raise  an 
express  warranty. 
1.  It  is  another  expression  for  a  merchantable  article, 
(a)  Dorence  v,  Dow,  57  N.  J,  16,  and  Day  i?.  Pool,  53 
2^.  J.,  distinguished. 

2.  Damages  op  vendor  on  refusal  by  vendee  to  acctept. 

1.  The  measure  is  the  difference  between  the  contract  price  and 
the  market  value  at  the  place  of  delivery. 
1.  Place  of  delivery,  what  is, 
(a)  When  the  contract  was  made  at  a  certain  place,  say 
the  city  of  New  York,  to  which  the  merchandise  was  to 
be  shipped  from  another  place,  and  delivery  was  to  be 
•  made  by  the  delivery  of  the  invoices  and  biUs  of  lading  at 

the  city  of  New  York,  and  payment  was  to  be  made  at 
that  city,  the  place  of  delivery  is  the  city  of  New  York. 
1.  That  the  merchandise  is,  according  to  usual  cus- 
tom,  shipped  at  the  rish  of  the  vendee,  does  not  alter 
the  rule. 
n.  CURRENCY,  IN  WHAT,  DAMAGES  TO  BE  RECOVERED. 
1.  Where  by  the  contract  the  price  is  to  be  fKiid  in  the  currency  of  a 
foreign  government,  but  damages  for  a  breach  are  to  be  measured 
bv  the  difference  between  that  price  and  the  marhet  value  af  a 
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place  icithin  the  United  States^  where  there  are  two  kinds  of 
currency,  one  of  gold  and  one  of  paper,  the  latter  l>eing  the  uni- 
versally adopted  medium,  the  party  recovering  the  damages  1« 
entitled  to  have  them  estimated  on  tlie  basis  of  the  paper  cur- 
rency, although  its  value  at  that  place  is  capable  of  being  esti- 
mated in  the  foreign  currency. 

Before  Speir  and  Sanford,  JJ. 

Decided  March  20^  1876. 

Appeal  by  the  defendants  from  a  judgment  entered 
in  favor  of  plaintiff  for  nine  thousand  three  hundred 
and  thirty-nine  dollars  and  twenty-two  cents,  upon  the 
verdict  of  a  jury. 

The  complaint  alleges  that  in  September,  1872,  the 
defendants  agreed  to  buy  from  the  plaintiff  eight  thou- 
sand single  and  two  thousand  double  boxes  of  glass,  to 
be  shipped  from  a  Belgium  factory,  in  October,  Novem- 
ber, and  December,  1872,  and,  January,  1873,  at  a  price 
fixed  at  a  specified  discount  from  a  certain  list  of  July 
16,  1872,  payable  in  the  city  of  New  York,  in  gold,  on 
delivery  here  of  invoice  and  bills  of  lading,  the  glass  to 
be  at  the  risk  of  the  defendants  as  soon  as  shipped. 

The  answer  admits  all  the  allegations  in  the  com- 
plaint except  the  amount  of  damages.  It  alleges,  how- 
ever, that  the  glass  which  was  delivered  was  not  de- 
livered within  the  time  called  for  by  the  contract,  ar.d 
was  of  a  quality  inferior  to  that  agreed  for,  as  ngt 
being  of  " approved  standard  quality,'"  in  accordance 
with  the  terms  of  the  contract. 

The  learned  judge  below  charged  the  jury,  among 
other  things,  as  follows:  ''You  have  nothing  to  do 
with  the  question  which  has  been  raised  here  as  to 
whether  the  glass  corresponded  with  the  grade  called 
for  by  the  original  contract  between  the  parties,  because 
no  offer  at  any  time  has  been  made  to  return  it,  and  no 


CAHEN  V.  PIATT.  485 


Btateinent  of  the  Case. 


request  was  made  to  the  plaintiff  to  take  it  back,"  to 
which  defendants'  counsel  excepted. 

The  judge  further  charged:  "The  plaintiff,  Mr. 
Cahen,  testifies  that  the  contract  price  for  the  glass  was 
one  hundred  and  one  thousand  four  hundred  and  ten 
francs  and  ninty^six  cents.,  and  then,  in  the  fall  of  1873, 
from  the  time  that  Mr.  Boyd  returned  from  Europe,  and 
told  him  that  the  glass  could  be  bought  at  a  less  price 
in  Europe,  from  that  time  up  to  January  1,  the  glass 
was  worth  sixty-six  thousand  one  hundred  and  eighty- 
two  francs  and  seventy-seven  cents,  in  this  market. 
Now,  that  is  what  he  testifies,  and  that  the  difference  be- 
tween the  price  at  that  time  and  the  price  called  for 
upon  the  contract  was  thirty-five  thousand  two  hun- 
dred and  twenty-eight  francs  and  nineteen  cents.,  which 
last  sum,  in  currency  amounts  to  about  eight  thousand 
dollars.  That  is  what  the  plaintiff  testifies  to  as  the 
difference  between  the  market  value  at  the  time  of  the 
refusal  to  receive  the  glass,  and  the  contract  price. 

There  has  been  testimony,  in  respect  to  which  1 
shall  not  detain  you,  as  to  the  way  in  which  prices  are 
estimated  on  glass,  which  is  by  a  deduction  from  a 
fixed  tariff.  It  is  conceded  that  the  six  per  cent,  dis- 
count is  an  allowance  for  the  difference  between  Bel- 
gium and  English  measurement,  that  the  three  per  cent, 
discount  is  an  absolute  discount  nominally  for  cash, 
and  the  fiuctuating  discount  is  the  basis  upon  which 
the  valuation  is  made.  This  valuation,  testified  to  by 
Mr.  Cahen,  is  made  upon  a  basis  of  a  fiuctuating  dis- 
count of  fifty  per  cent.  The  defendants  introduce  a 
statement  received  from  the  plaintiff  at  some  prior  pe- 
riod, or  about  this  period,  made  up  by  him  upon  a  basis 
of  forty-five  per  cent,  fluctuating  discount,  which  makes 
a  difference  of  twenty-eight  thousand  six  hundred  and 
nine  francs  and  ninety-two  cents,  calling  the  contract 
price  the  same, one  hundred  and  one  thousand  four  hun- 
dred and  ten  francs  and  seventy -six  cents,  and  the 


486  CAHEN  p.  PLATT. 


Appellant's  points. 


/alae  of  the  goods  at  that  time  seventy-two  thoasand 
eight  hundred  and  one  francs  and  foar  cents.  ;  this, 
in  American  money,  as  testified  to  by  Mr.  Hughes,  to  be 
five  thousand  seven  hundred  and  twenty-two  dollars 
in  gold.  Then  there  is  another  statement  of  value 
presented  for  your  consideration.  .  .  If  the  refusal 
was  prior  to  the  period  testified  to  by  the  plaintiff, 
and  the  market  price  was  not  as  low -as  the  defendant 
fixed  it,  then  the  defendants  are  entitled  to  the  differ- 
eoce,  whatever  you  may  make  that  to  be.  But  it  is 
for  you  to  consider  the  testimony  as  to  the  value,  ar>d 
to  determine  what  was  the  market  price  at  the  time  of 
the  refusal  to  receive  the  glass  ;  and  that  amount  the 
plaintiff  is  entitled  to  recover,  with  interest  from 
January  1,  1874." 

Defendants'  counsel  excepted. 

Chambers^  Pomeroy^  and  Boughton^  attorneys,  and 
William  P.  Chambers^  of  counsel  for  appellant,  on  the 
questions  discussed  by  the  court,  urged : — I.  The 
court  charged  the  jury  that  the  defendants  not  having 
offered  to  return  the  glass,  nor  having  requested  the 
plaintiff  to  take  it  back,  the  jury  had  nothing  to  do 
with  the  question  as  to  the  quality  of  the  glass 
delivered  ;  that  plaintiff  was  entitled  to  recover,  and  the 
only  question  for  the  jury  was  the  amount  of  damages. 
(To  this  defendants'  counsel  excepted.)  It  is  sub- 
mitted that  the  foregoing  exception  was  well  taken. 
The  court  evidently  regarded  the  contract  between  the 
parties  as  simply  an  executory  contract.  It  is  sub- 
mitted that  it  was  more:  it  was  a  sale  with  express 
warranty  as  to  quality.  The  language  of  the  contr  'cc 
is,  '^all  to  be  of  approved  standard  qualities"  (Day 
0.  Pool,  52  N,  T.  416  ;  Dounce  c.  Dow,  57  N.  T.  16). 

II.  The  defendants'  counsel  also  requested  the 
court  to  charge  the  jury  ''  that,  if  the'  jury  shall  find 
that  the  glass  delivered  was,  in  respect  to  quality,  con- 
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formable  to  the  contract,  the  plaintifif  is  entitled  to 
recover,  by  way  of  damages,  the  diflference  between 
the  price  agreed  to  be  paid  by  the  contract  and  the 
market  value  at  the  time  and  place  when  and  where 
the  property,  by  the  contract,  was  to  have  been 
delivered;"  and  further,  "  that  the  place  of  delivery 
was  at  the  pointof  shipment."  The  judge,  on  the  con- 
trary, charged  that  "the  market  price  to  be  considered 
was  that  which  was  ruling  at  the  city  of  New  York  at  the 
time  of  refusal,  and  also  charged,  ''  the  invoices  were  to 
be  sent  forward  to  the  defendants  here,  and  the  goods 
were  to  be  delivered  here,  and  the  payments  to  be  made 
by  bills  drawn  as  specified  in  the  contract,  and  paid  in 
gold."  Now,  by  the  terms  of  the  contract  the  glass 
was  "to  be  shipped  from  the  manufactory  of  Messrs. 
de  Looper,  Haidin  &  Co.,  in  Q-osselies,  &c.,"  and  the 
same  was  to  be  at  defendants'  "risk  and  peril  as 
soon  as  shipped."  The  place  of  delivery,  therefore, 
was  at  the  place  of  shipment,  and  it  was  error  for 
the  court  to  refuse  so  to  charge  upon  defendants' 
request,  and  to  charge  that  "  the  goods  were  to  be 
delivered  here."  The  invoices  and  bills  of  lading 
were  to  be  delivered  here,  but  not  the  glass.  The 
rule  of  law  is,  that  the  market  value  at  the  place  of 
delivery,  in  cases  of  this  kind,  must  be  shown. 
''Where  a  place  is  fixed  on  by  the  parties  as  that  foi 
delivery,  it  seems  to  be  well  settled  that  the  inquiry 
as  to  prices  is  limited  peremptorily  to  that  particular 
•place "  {Sedg.  on  Dairi.  (4tli  ed.)  317 ;  Story  on 
Sales  (4th  ed.)  sec.  436,  and  cases  cited  in  foot-note  ; 
Gregory  /;.  McDowell,  8  Wend.  435 ;  W  em  pie  ??. 
Stewart,  22  Barb.  154 ;  Lattin  o.  Davis,  Lai.  sup.  to 
Hill  &  D.  12;  Deifendorfl^  r.  Gage,  7  Barh.  21; 
Dustan  v.  McAndrew,  44  N.  Y.  72  ;  McNaughter  v. 
Cassidy,  4  McLean^  530.) 

Man  &  Parsons^  attorneys,  and  John  E.  Parsons^ 
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of  counsel  for  respondent,  urged,  among  other  things : 
— I.  As  no  objection  is  pretended  to  have  been  made 
to  the  glass  until  months  after  it  was  received,  and  as 
there  never  was  any  offer  to  return,  or  notice  to  take 
back,  the  defendants  are  precluded  from  alleging  that 
the  portion  received  was   inferior  (Reed  v.  Randall, 
29  N.  Y.  858 ;  Pike  v.  Nash,  1  Keyts,  335  ;  Hargous 
V.  Stone,  5  N.  T.  73 ;  Sprague  v.  Blake,  20  Wend,  61). 
•  II. — The  glass,  by  the  terms  of  the  contract,  was  to 
be  shipped  to  New  York.     The   contract  was    made 
here.     The  delivery  was  to  be  made  by  the  delivery  of 
the  invoices  and  bills  of  lading,  and  that  was  to  be 
done  here.     The  payment  was  to  be  made  here.    In 
such  a  case  the  rule  of  damage  is  as  charged  by  the 
judge:   "the    difference  between    the  contract   price 
and  the  market  value  in  New  York  at  the  time  of  the 
breach,  for  the  same  description  of  glass,  upon  the 
same  terms  for  delivery  and  otherwise,  as  provided  in 
the  contract "  (Dana  v.  Fiedler,  12  If.   T.  40;  Sedg- 
wick on  Damages,  316  ;  citing  Converse  v.  Prettyman, 
2  Minn.  229 ;  Dey  v.  Dox,  9   Wend,  129 ;   Davis  v. 
Shield,  24  Id.  322 ;  OhiUy  on  Contracts  (11th  ed. »,  621). 
III. — The  price  was  fixed  in  francs.    The  defendants 
insisted  that  the  jury  should  render  a  currency  ver- 
dict.    It  was  proper  that  they  should  take  the  actual 
equivalent  in  currency   (Bank  of  Commonwealth   r. 
Van  Veck,  49  Barb.  608 ;   Rodes  v.  Bronson,   34  iV". 
T.  049,  653,  656;  Simpkins  «.  Low,  54  N.    J.  173, 
183-4;  The  Vaugban  and  Telegraph,  14  Wall.  {U.  S.) 
258,  268). 

By  the  Court. — Speir,  J. — The  plaintiff  delivered 
to  the  defendants  under  the  contract  all  the  glass  ex- 
cept four  thousand  nine  hundred  and  twenty-four 
boxes,  and  those,  which  were  delivered,  arrived  on 
March  10  and  21,  May  12,  and  June  23,  in  1873. 
These  were  paid  for  and  examined  in  a  week  or  two 
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after  arrival.  The  plaintiffs  claim  is  for  the  difference 
between  the  contract  price  and  the  market  price  of  the 
four  thousand  nine  hundred  aiid  twenty-four  unde- 
livered boxes  of  glass.  On  April  15,  1873,  the  defend- 
ants wrote  to  the  plaintiff  to  write  by  the  steamer 
which  was  to  sail  the  next  day,  to  stop  all  shipments 
for  them  until  further  notice. 

The  defense  is,  that  the  shipments  of  the  glass 
delivered  by  the  plaintiff  differed  in  quality  from  the 
glass  called  for  by  the  contract ;  that  the  glass  called 
for  was  known  as  ''approved  standard  quality," 
whereas  the  glass  delivered  was  a  quality  below  that 
grade,  and,  consequently,  the  defendants  were  not 
bound  to  receive  it. 

It  is  to  be  observed  that  although  the  defendants' 
answer  states  that  they  notified  the  plaintiff  that  the 
glass  already  delivered  was  inferior,  as  claimed  by 
them,  there  is  no  averment  that  defendants  had  either 
refused  to  receive,  or  offered  to  return  any  part  of  the 
glass  delivered,  or  that  they  were  ignorant  of  its 
quality  at  the  time  of  its  receipt. 

On  the  trial,  the  defendants  proved  that  the  glass 
was  examined  as  it  was  received,  and  its  quality  then 
discovered,  that  no  objection  was  then  made  to  receive 
it,  and  that  no  offer  had  ever  been  made  to  return  any 
portion  of  it  to  the  plaintiff,  and  that  he  had  never 
been  notified  to  take  back  any  part.  When  the 
defendants  wrote  to  the  plaintiff  to  delay  shipments, 
two  of  the  four  shipments  had  been  received  and  ex- 
amined, and  the  request  to  delay  was  not  put  upon  the 
ground  of  the  inferior  quality  of  the  glass. 

It  is  not  easy  to  resist  the  conclusion,  from  an 
examination  of  the  evidence,  and  especially  that  of 
the  defendant  Boyd,  that  at  this  time,  there  being 
a  falling  market,  that  the  defendants  then  had  a 
sufficient  supply  of  glass  at  the  price  agreed  upon 
between  them.     The  market  continued  to  fall  off,  and 
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in  the  summer  of  1873  the  defendants  claim  they 
notified  the  plaintiff  of  their  objection  to  the  quality 
of  the  glass,  and  the  plaintiff  replied  it  was  impossible 
there  should  be  any  difference.  Defendants'  witness 
concedes  that  the  plaintiff  had  never  been  shown  any 
of  the  glass. 

From  the  foregoing  facts  it  is  plain,  I  think,  that 
the  learned  judge  correctly  charged  the  jury,  **that 
they  had  nothing  to  do  with  the  question  whether 
the  glass  corresponded  with  the  grade  called  for  by 
the  contract  between  the  parties,  and  that  the  only 
question  for  the  jury  to  determine  was  the  amount  of 
damages." 

The  point  taken  by  the  defendants'  counsel  is, 
that  this  was  not  only  an  executory  contract,  but  it  was 
a  sale  with  eocjyress  warranty  as  to  qvality,  and  the 
two  cases  relied  upon  to  sustain  his  position  are  Day 
V.  Pool  (52  N.  Y.  416),  and  Dounce  v.  Dow  (57  Id.  16). 
I  do  not  think  a  warranty  can  be  predicated  upon  the 
contract  proven  in  this  case.  The  goods  were  to  be  of 
'' approved  standard  qualities."  When  the  defen- 
dants received  the  glass  (and  it  was  all  received 
before  any  objection  was  made  to  its  quality),  the 
defendants  themselves,  in  fact,  approved  the  quality 
by  receiving,  examining,  and  retaining  it  without  an 
offer  to  return  any  part  of  it,  and  without  notifying 
the  plaintiff  to  take  it  back.  They  have  assented  to 
the  quality  of  the  glass,  and  can  not  now  revive  that 
question.  The  retention  of  the  property  by  the 
purchaser  is  an  admission  on  his  part  that  the  con- 
tract has  been  performed.  Besides,  ''approved  stan- 
dard quality  "'is  only  another  expression  for  a  mer- 
chantahU  article.  The  distinction  between  this  and 
the  cases  referred  to  are  very  plain.  In  Dounce  r. 
Dow  (57  N.  Y.  16),  the  court  say,  the  contract  was  not 
merely  for  the  delivery  of  iron  classified  and  known 
as  ''XX  pipe  iron,"  and  the  iron  of  that  designation 
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and  name,  but  that  it  ^^  should  be  of  a  quality  suit- 
able and  proper  for  use  in  said  defendants'  manufac- 
turing business.''  Here  was  an  express  agreement 
or  warranty  that  it  should  be  of  that  designated 
quality.  The  defendants,  immediately  after  ascer- 
taining the  quality  of  the  iron  when  delivered,  notified 
the  plaintiff  of  the  deficiency  in  the  quality  and  char- 
acter of  the  iron,  and  requested  him  to  take  away  the 
balance  which  had  not  been  melted  and  mixed  with 
other  iron  after  the  test.  The  quality  of  the  iron  had 
to  be  submitted  to  a  test  in  order  to  determine  its 
tenacity  and  toughness,  which  was  particularly  valu- 
able in  the  defendant's  manufacturing  business.  It 
was  this  tenacity,  toughness,  and  quality  of  the  iron 
which  the  plaintiff  had  expressly  warranted  and 
agreed  to  deliver  to  the  defendants.  An  attentive 
examination  of  the  case  of  Day  ^.  Pool  (62  N,  T.  416) 
will  discover,  I  think,  an  equally  plain  distinction. 
The'cases  which  bear  directly  on  the  question  before 
us  are :  Reed  v.  Randall,  29  ]}f,  T,  358 ;  Sprague  v, 
Blake,  20  Wend.  61  ;  Hamilton  v.  Ganyard,  34  Barb, 
204  ;   Shields  v.  Pettee,  2  8and/.  S.  O.  R.  262. 

I  can  not  see  that  the  court  has  committed  any 
error  in  his  charge  as  to  the  rule  of  damages.  The 
contract  was  made  here,  and  by  its  terms  the  glass 
was  to  be  shipped  here.  Delivery  was  to  be  made  by 
the  delivery  of  the  invoices  and  bills  of  lading,  and 
that  was  done  here.  Payment  was  to  be  made 
in  New  York.  The  defendants'  witness,  Dunham, 
proved  that  the  usual  course  of  business  for  a  sale  of 
glass  was  that  adopted  in  this  case.  The  glass  is 
shipped  at  the  risk  of  the  vendee.  The  court  properly 
left  it  to  the  jury  to  fix  the  time  of  the  defendants' 
refusal  to  receive  the  goods,  and  to  determine  the 
market  price  at  the  time  of  refusal.  The  price  was 
fixed  in  francs.  It  was  proper  that  they  should  take 
the  actual  equivalent  in  currency  (The  Vaughan  and 
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Telegraph,  14  WaU.  ( U.  S.)  268 ;  Simpkins  v.  Low,  54 
ZT.  Z.  179,  18a. 

The  judgment  should  be  affinued  with  costs. 

Sanfobd,  J.,  concurred. 


ELIZA  M.    SMITH,  PiIaintiff   and    Respondent, 
•    AND     ALSO    Appellant,  t.    THE     EXCHANGE 
FIRE    INSURANCE     COMPANY,      Defendant 
AND    Appellant,   and  also  Respondent. 


I.  IXSLTIANCE. 
1.  Policy   insuring   a   mortgagor  of  ehatteU  against  loss    on    the 
mortgaged    property,   los$,    if   any^  payable    to    the    mortgagee^ 
issued  after  the  mortgagee's  title  had  become  absolute  at  law^  by 
reason  of  the  mortgagor's  failure  to  fulfill  the  conditions  of  the 
mortgage,  in  neglecting  to  pay  two  installments  of  interest,  and 
after  the  filing  of  a  copy  of  the  mortgage  setting  forth    the 
mortgagee's  interest  in  the  mort^gage  as  being  the  amount  of  the 
principal    sum  secured  thereby,  and  said  two  installments  of 
interest  past  due ;  the  mortgagor  never  having  taken  possession, 
but  the  mortgagee  having  remained  in  undisputed  and  undis- 
turbed possession  of  the  property ; 
1.  What  is  insured  by  the  policy, 
(a)  T?ie  entire  property  is,  and  not  merely  the  value   of   the 
property  which  might  be  realized   upon  sale  over  and 
above  the  amount  due  on  the  mortgage. 

2.  OVER-VALTJATION    IN    PROOF  OP     LOSS.      EXCKSSIVB    VALUATIOK, 
WHEl^  NOT  PRESUMPTIVE  EVTDBNCE  OP  FRAUDULENT  INTENT. 

1.  Where  the  articles  valued  were  very  numerous,  and  had 
been  in  prior  use  for  greater  or  less  periods  of  time,  and 
their  depreciation  depends  on  the  quality  of  the  material 
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when  new,  and  the  skill  of  the  workmanship  in  its  manu- 
facture, and  upon  the  wear  in  the  use,  very  great  discrepancies 
in  the  opinions  of  all  the  witnesses,  as  to  the  value  of  the 
several  items,  furnishes  the  best  proof  that  the  claimant's 
estimates,  though  in  many  respects  excessive^  can  not  be  con- 
sidered presumptive  evidence  of  fraudulent  intent. 
8.  Valuation  op  numerous  items. 
1.  Gross  and  itemized,  which  to  be  taken. 
(a)  The  itemized  valuation  should  be  taken. 
4.  Declaratioks  by  mobtoagor. 

1.  Made  after  issue  of  policy  loss  payable  to  mortgagee^  a/re  not 
admissible  as  against  the  mortgagee. 

Before  Speib  and  Sanfoed,  J  J. 

Decided  March  20,  1876. 

This  and  two  other  actions  were  brought  to  recover 
npon  policies  of  fire  insurance  issued  by  the  several 
companies  on  the  shafting,  belting,  tools,  benches, 
fixtures,  and  machinery  used  in  a  rubber  factory  in 
Water  Street,  Brooklyn.  The  party  insured  by  the 
policy  is  Fitzhugh  Smith,  son  of  the  plaintiflf,  but  by  a 
clause  inserted  in  the  policies  subsequently  to  their 
issue,  the  loss  or  damage  was  .made  payable  to  the 
plaintiflF. 

On  September  9,  1867,  Fitzhugh  Smith  executed  a 
chattel  mortgage  on  the  property  in  the  usual  form, 
whereby  the  title  to  the  property  was  absolutely  trans- 
ferred to  the  plaintiff  upon  the  condition  :  ''That  if 
Fitzhugh  Smith  shall  pay  to  her  the  sum  of  one  thou- 
sand five  hundred  dollars,  the  interest  to  be  paid  on 
the  same  on  the  first  days  of  January  and  July  of  each 
year,  the  same  to  remain  for  five  years  from  date,  if 
the  interest  is  paid  when  due,  then  the  transfer  shall 
be  void." 

It  was  also  provided  in  the  mortgage  that  if  default 
should  be  made  in  the  payment  of  the  said  sum  of 
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money,  the  mortgagee  was  authorized  to  enter  th^ 
place  where  the  property  might  be,  to  take  and  carry 
the  same  away,  and  sell  it  in  the  usual  manner,  and 
until  default  should  be  made  in  the  payment  of  the 
mortgage,  Fitzhugh  Smith  was  to  continue  in  the 
possession  of  the  property.  The  installments  of 
interest  which  fell  due  on  January  1,  and  July  1,  1868, 
remained  unpaid  when  the  policy  was  issued,  and  the 
plaintiflf  filed  a  copy  of  her  mortgage  in  the  oflSce  of 
the  Register  of  New  York,  with  a  statement  signed  by 
her  exhibiting  her  interest  in  the  mortgage  as 
mortgagee,  including,  in  addition  to  the  principal, 
the  two  unpaid  installments  of  interest. 

The  plaintiff  placed  the  value  of  the  articles 
insured  at  eighteen  thousand  five  hundred  doUai-s, 
and  the  loss  thereon  at  fifteen  thousand  five  hundred 
dollars. 

On  the  question  of  the  value  of  the  insilred  articles 
two  witnesses  were  called  for  the  plaintiff,  one  of 
whom  testified  to  the  value  of  each  article,  making  an 
aggregate  of  twenty-two  thousand  nine  hundred  and 
forty-three  dollars  ;  the  other  testified  that  the  damage 
to  the  property  was  beyond  question  in  excess  o 
thirteen  thousand  dollars.  The  defendant  called 
several  witnesses,  one  of  whom  gave  three  general  esti- 
mates, one  of  six  thousand  dollars,  one  of  eight  thou- 
sand dollars,  and  one  of  ten  thousand  dollars  ;  and 
in  addition  to  this  general  estimate  gave  the  value  of 
some  nine  or  ten  items  (some  two  hundred  articles 
being  covered  by  the  insurance)  which  amounted  to 
about  eleven  thousand  dollars. 

The  case  was  refered.  The  referee  reported  in 
favor  of  the  plaintiff,  against  the  defendant,  for  the 
sum  of  one  thousand  five  hundred  and  forty-five 
dollars  and  fifty- seven  cents,  besides  costs,  and  judg- 
ment was  entered  thereon.  Both  parties  appeal  from 
the  judgment. 
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W.  K.  Thorn,  attorney,  and  J.  Langdon  Ward, 
of  counsel  for  defendant,  appellant,  and  respondent, 
submitted  an  elaborate  brief  in  support  of  the  propo- 
sition that  plaintiflfs  estimate  was  a  fraudulent  over- 
valuation. 

Charles  M.  Marsh,  attorney,  and  of  counsel  for 
plaintiff,  appellant,  and  respondent,  submitted  an 
elaborate  brief  in  support  of  the  proposition  that  there 
was  no  fraudulent  over-valuation,  and  that  the  referee 
had  adopted  a  wrong  basis  of  valuation,  and  had  not 
awarded  plaintiff  the  amount  of  damages  which  the 
correct  basis  would  entitle  him  to ;  and  also  made  the 
following  points :  I.  Before  the  mortgage  became 
due  the  entire  property  could  undoubtedly  have  been 
insured  as  the  property  of  Fitzhugh  Smith  (Yan 
Deusen  v.  Charter  Oak  Ins.  Co.,  1  Abh.  (N.  S.)  350). 

II.  This  mortgage  never  had  become  due.  (1) 
There  was  no  provision  in  the  piortgage  that  the  prin- 
cipal should  become  due  if  the  interest  was  not  paid. 
It  provided  only,  "to  run  for  five  year6  from  date, 
if  interest  is  paid'  when  due."  It  is  substantially  a 
mortgage  without  the  interest  clause.  (2)  If  it  were 
due,  the  plaintiff  only  had  the  right  to  so  insist.  She 
waived  this  right,  and  filed  her  declaration  to  that 
effect  with  the  mortgage.  The  defendants,  after  this, 
by  the  very  terms  of  their  policy,  recognize  that  her 
only  interest  was  as  mortgagee.  ^3)  ^U  however,  the 
mortgage  became  due  it  was  only  due  on  demand. 
This  demand  was  never  made.  Until  it  was,  the 
rights  of  mortgagor  and  mortgagee  were  as  if  it  was 
payable  at  a  definite  future  time  (Lun  v.  Orser,  5 
Duer,  601).  • 

III.  Even  if  the  mortgage  were  due  it  would  be 
no  defense.  The  insured  still  remained  liable  for  the 
mortgage  debt.  He  still  had  an  interest  in  the  prop- 
erty to  preserve  it,  that  it  might  be  applied  to  dis- 
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charge  his  liabilitj' ;  and  his  interest  was  not  limir^-d 
to  the  amount  of  cash  he  would  receive  over  and  abov^- 
the  payment  of  his  debts  (The  Buf.  S.  Works  v.  >ua 
Mut.  Ins.  Co.,  17  N.  T.  401 ;  Strong  v.  Man.  Ins.  C'«.. 
10  Pick.  43). 

IV.  The  remaining  exceptions  may  be  consider  \ 
together,  the  question  being,  whether  statements  aif 
conversations  of  Fitzhugh  Smith,  the  assured,  art*  t- v> 
dence  against  the  plaintiff,  to  whom  the  loss  had  bet?ii 
made  payable.  (1)  Fitzhugh  Smith  had  at  this  imx*^ 
no  interest  in  the  policy.  Such  interest  as  ht-  ever 
had,  was  transferred  before  the  fire  to  piaintitf,  by 
express  consent  of  the  defendant,  evidenced  by  its 
agreement  to  pay  the  money  to  her.  (2)  Had  Smith 
simply  parted  with  his  interest  by  assignment,  to 
which  defendant  was  no  party,. his  declaration  would 
have  been  inadmissible  in  its  favor  against  plaintiff. 
How  much  less  are  they,  then,  in  a  suit  by  plaintiff, 
upon  defendant's  direct  agreement  with  her  (Tousley 
t?.  Barry  16  N.  Y.  497).  (3)  When  a  loss  in  a  policy  is 
made  payable  to  a  third  party,  statements  of  the 
insured  are  not  admissible  in  evidence  against  the 
party  beneficial  interested  in  the  policy  (Sawls  c. 
Am.  Mu.  Life  Ins.  Co.,  27  JN.  Y.  282 ;  Mullmer  v. 
Guard.  Mut.  Life  Ins.  Co.,  1  Sup.  Ct.  IT.  <&  C]  448). 

By  the  Court. — Spkir,  J. — The  defendant  raises 
two  legal  objections  to  the  plaintiff's  recovery,  both  of 
which  I  think  have  been  properly  disposed  of  by  the 
referee.  The  first  is  put  upon  the  ground  that  it,  in 
fact,  only  insured  whatever  interest  Fitzhugh  Smith 
may  have  had  as  owner  of  the  equity  of  redempton, 
and  this  waif  only  the  value  of  the  property  which 
might  be  realized  upon  the  sale  over  and  above  the 
amount  due  on  the  mortgage  ;  that  the  plaintiff's  title 
as  mortgagee  of  the  property  has  become  absolute  in 
law,  because  the  mortgagor  failed  to  pay  the  interest 
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which  accrued  on  the  mortgage.  It  seems  to  me  the 
plain  answer  to  this  objection  is  that  the  defendant 
agreed  to  pay  the  plaintiff  as  mortgagee  after  the  two 
installments  of  interest  had  become  dne,  and  after  a 
copy  had  been  placed  on  file  with  a  statement  of  the 
interest  she  had  in  the  property  as  mortgagee.  There 
is  no  room  for  doubt  what  interest  the  company  in- 
tended to  insure. 

The  second  objection  that  the  gross  over- valuation 
by  the  claimant  of  the  varioxiB  articles  destroyed  or 
injured  warrants  the  inference  of  a  fraudulent  intent, 
is,  I  think,  in  this  case  wholly  unfounded.  The  loss 
was  sustained  upon  machinery,  tools  and  stocks  con- 
sisting of  a  very  great  variety  of  items  mostly  known 
as  second-hand,  which  had  been  in  prior  use  for 
greater  or  less  periods  of  time.  The  depreciation 
would  depend  upon  the  wear  in  the  use  and  the  qual- 
ity of  the  material  when  new  and  the  skill  of  the  work- 
manship displayed  in  its  manufacture.  The  discrep- 
ancies existing  in  the  opinions  of  all  the  witnesses  as 
to  the  value  of  the  several  items  furnishes  the  best 
proof  that  the  claimant's  estimates,  though  in  many 
respects  excessive,  can  not  be  considered  presumptive 
evidence  of  fraudulent  intent. 

It  appears  from  the  record  that  the  plaintiff's  wit- 
nesses, two  at  least,  have  described  with  much  partic- 
ularity and  minuteness  the  different  articles  of  machin- 
ery and  other  property  claimed  to  have  been  on  the 
premises  at  the  time  of  the  fire.  But  the  learned 
referee  seems  to  think  that  their  estimates  are  not 
founded  on  reliable  data,  that  no  opinion  has  been  fur- 
nished by  either  of  them  of  the  valtie  of  the  machinery 
at  the  time  of  the  fire,  and  that  the  witness  Birbeck's 
statements  are  of  a  general  and  vague  character,  and 
his  examination  of  the  property  too  superficial  to  jus- 
tify him  in  attaching  any  great  weight  to  the  estimate 

he  gave  of  the  amount  of  the  loss, 
vni.— 32 
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On  the  other  hand,  the  defendant's  witness  Davis 
appears  from  his  disinterested  manner  to  have  justly 
acquired  the  confidence  of  the  referee.  The  testimony 
of  this  witness  was  accordingly  adopted  by  him  excln- 
sively  as  the  basis  of  value.  It  is  a  general  estimate 
of  the  whole  property  in  mass,  and  not  by  items  in 
detail.  The  witness  gave  three  general  estimates,  first, 
six  thousand  dollars ;  second,  eight  thousand  dollars: 
and  third,  ten  thousand  dollars.  The  latter  sum  was 
adopted  by  the  referee  as  the  entire  value  at  the  time 
of  the  fire,  and  he  fixes  the  value  of  the  articles  which 
remained  after  the  fire  at  four  thousand  dollars ;  conse- 
quently the  loss  sustained  by  the  defendant  on  the  old 
stock  amounts  to  the  sum  of  six  thousand  dollars,  as 
found  by  the  referee. 

This  witness  had  been  an  engineer  and  machinist 
for  twenty  years,  and  his  then  present  business  was  in 
buying  and  selling  all  kinds  of  machinery  new  and 
second-hand.  There  can  be  no  doubt,  I  think,  of  his 
qualification  to  ascertain  the  true  value  of  second-hand 
or  injured  machinery.  The  question  is,  has  the  proper 
method  been  adopted  by  the  court  in  determining  the 
'  loss  sustained  by  the  company,  in  view  of  all  this  wit- 
ness has  testified  to  in  the  case  ?  He  says:  " I  visited 
the  factory  within  two  days  after  the  fire  occurred.  .  . 
I  did  not  take  a  close,  but  only  a  casual,  observation  of 
the  machinery,  with  a  view  of  purchasing,  such  as  to 
enable  me  to  make  a  value.  .  .  .  After  the  fire  I 
wanted  to  purchase  the  washing-machines  and  three 
of  the  grinders.  .  .  I  don't  take  into  account  the 
small  hand-tools  such  as  saws,  but  only  the  heavy 
machinery,  such  as  calenders,  heaters,  washers,  and 
shafting." 

It  appears  there  are  some  two  hundred  and  forty 
items  contained  in  the  schedule  unquestioned  as  having 
been  upon  the  premises  at  the  time  of  the  fire.  Many 
of  these  lighter  articles  could  not  be  seen  to  be  valued. 
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They  were  covered  np  by  the  heavy  machinery  and 
debris,  as  abundantly  appears  in  the  testimony.  Now, 
this  witness,  in  addition  to  his  general  estimate,  gave  the 
value  of  some  nine  or  ten  items,  which  amount  to  about 
eleven  thousand  dollars,  and  there  are  six  or  seven  items 
•  alued  by  the  defendant's  other  witnesses,  amounting 
0  some  six  or  seven  hundred  dollars  besides.  Assum- 
ing,  then,  that  the  value  of  the  old  stock  after  the  fire  was 
worth  four  thousand  dollars  as  found  by  the  referee, 
there  was  still  more  than  a  total  loss.  It  may  be  added 
that  this  result  corresponds  with  the  general  estimate 
made  by  the  witness  Birbeck.  This  witness  had  more 
than  thirty  years'  experience  as  engineer  and  machinist, 
and  made  three  visits  to  the  ruins  at  the  request  of  an 
insurance  agent  and  adjuster,  to  examine  the  amount 
of  loss.  He  was  informed  that  the  insurance  amounted 
to  thirteen  thousand  dollars,  and  being  furnished  with 
a  schedule  list  of  machinery  and  tools,  reported  that 
the  loss  was  greater  than  the  insurance,  and  he  did  not 
therefore  have  the  ruins  cleared  out  to  examine  all 
the  items  on  the  list.  From  a  careful  examination  of 
all  the  testimony  I  have  come  to  the  conclusion  that  an 
error  has  been  made  in  not  adopting  the  proper  rule  in 
estimating  the  defendant's  loss.  Although  the  gross 
valuation  made  by  Davis  may  have  been  satisfactory 
to  the  referee,  it  is  clear  if  the  itemized  value  of  Davis 
himself  and  the  other  defendant's  witness  are  in  excess 
of  that  sum,  there  is  error  to  the  amount  of  that 
excess. 

There  is  one  exception  taken  by  the  plaintiff  which 
deserves  consideration.  The  witness  Davis,  on  his 
direct  examination,  was  asked  whether  he  had  since  the 
fire  any  conversation  with  Pitzhugh  Smith  touching 
the  value  of  this  machinery.  This  was  objected  to, 
admitted,  and  exception  taken.  Fitzhugh  Smith  had 
no  interest  at  this  time  in  the  policy.  The  defendant 
had  agreed  at  this  time  to  pay  the  amount  of  insurance 
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to  the  plaintiff.  It  does  not  appear  that  Fitzbugh 
Smith  had  been  examined  at  this  time  on  the  trial  as  a 
witness.  He  was  afterwards  examined.  Nor  was 
there  any  evidence  that  the  transfer  of  the  interest  to 
the  plaintiff  was  colorable,  or  not  made  in  good  faith. 
A  clear  legal  transfer  was  shown  upon  good  consider- 
ation, and  negative  evidence  was  made  out  of  entire 
ignorance  on  the  part  of  the  plaintiff  that  any  defense 
existed  or  was  claimed  to  exist  against  the  transfer. 
The  supreme  court  has  decided  that  declarations  are 
inadmissible  even  where. the  defendant  has  been  no 
party  to  the  transfer,  and  that  admissions  of  the  mort- 
gagee are  inadmissible  against  his  assignee  (Booth  r. 
Swezey;,  4  Seld,  276  ;  Paige  v.  Cagwin,  7  mil,  361 ; 
Tousley  v.  Barry,  16  N.  Y.  497).  In  this  case  the 
defendant  made  a  positive  agreement  with  the  plaintiff. 
Statements  of  the  insured  are  not  admissible  in  evi- 
dence against  a  party  beneficially  interested,  where  a 
policy  is  made  payable  to  a  third  party.  Where  a 
party  whose  declarations  are  sought  to  be  proved  is 
dead  it  affords  no  ground  for  the  admission  of  such 
declarations.  Here  the  party  was  living.  It  seems  to 
me  to  be  an  attempt  to  prove  a  fact  by  the  declaration 
of  a  person  not  a  party  to  the  action,  and  the  evidence 
was  hearsay  and  secondary  (Rawles  d.  American  Life 
Insurance  Co.,  27  N.  Y.  282 ;  MuUiner  r?.  Guardian 
Mat.  Lifp  Ins.  Co.,  1  N.  Y.  Supreme  Court  H.  448). 

The  judgment  must  be  reversed  and  the  order  of 
reference  discharged. 

Sanfobd,  J.,  concurred* 
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KETTCHEN  PUTZEL,  Plaintiff  and  Appellant, 
V.  ELLEN  M.  VAN  BRUNT,  Defendant  and 
Respondent. 

I.  deeds. 

1.  Dbsobeption,  constbuotion  of. 
(a)  Intention  of  parties  to  be  ascertained. 
1.  Sow  ascertained, 
(a)  Not  only  by  the  language  of  the  description  in  the  deed 
itself,  but  by  referenee  to  extrinsic  factSf  which  mai/  consist  qf 
cotemporaneous  writings  relating  to  the  same  subject,  or 
prior   deeds  through  which  the  title    has    come    down 
and     writings    cotemporaneous   therewith    and    circum- 
stances relating  to  the  premises  described  in  them,  and  of 
the  facts  of  undisturbed  use  on  the  one  hand,  and  unquali- 
fied aoquiescence  on  the  other. 
(}),  Banning  to  the  centre,  although  bounded  along  the  side  of  a 
highway, 
1.  Eastern  Post  Road  in  the  city  of  New  York. 
(a)  *^  Thence   1,009  feet  to  a  monumental  stone  marked 
'  E, '  placed  in  the  easterly  side  of  the  Eastern  Post  Road 
aforesaid,  thence  along  the   easterly  side  of  said  roady^^ 
contained  in  a  deed  of  a  part  of  the  Turtle  Bay  Farm. 

HELD, 

upon  above  principles,  that  under  the  facts  appearing  in 
the  evidence  the  deed  carried  the  grantee  to  the  centre 
of  the  Eastern  Post  Boad, 

Before  Speib  and  Sanford,  J  J. 

Decided  March  20,  1876. 

This  actioD  was  brought  to  recover  the  sum  of  five 
hundred  and  fifty-one  dollars  and  fifty  cents,  the 
amount  paid  to  the  defendant,  and  an  attorney  for 
professional  services  in  searching  the  title  to  premises, 


502  PUTZEL  V.  VAN  BRUNT. 

Appellant's  points. 

under  a  contract  for  the  purchase  of  a  house  and  lot 
in  Forty-eighth  Street,  in  the  city  of  New  York,  by 
the  plaintiff  of  the  defendant,  upon  the  ground  that 
defendant  had  no  title  to  a  portion  of  the  premises 
agreed  to  be  conveyed. 

The  making  of  the  agreement  is  admitted,  and  the 
payment  of  the  money.  A  good  and  sufficient  deed  of 
tte  premises  was  executed  and  tendered,  which  was 
refused  for  the  alleged  reason  that  the  title  to  a  portion 
of  the  premises  was  defective.  The  case  was  referred. 
The  referee  dismissed  the  complaint,  and  gave  judg- 
ment for  the  defendant. 

The  plaintiff  appeals  from  the  judgment 

Nelson  Smithy  attorney,  and  of  counsel  for  appellant, 
on  the  questions  discussed  by  the  court,  urged  : — I. 
While  we  do  not  admit  that  the  deed  from  William 
H.  Winthrop  to  Barclay  conveyed  that  part  of  the 
premises  in  question  lying  in  the  Old  Post  Boad,  we 
refrain  from  making  any  point  that  it  did  not.  We 
will  venture  to  say  that  if  the  defendant  could  have 
made  as  good  title  to  the  premises  as  Henry  Barclay 
had  we  never  should  have  troubled  the  court  with 
this  suit.  What  we  dispute  in  defendant's  alleged 
title  is,  that  the  deed  from  Henry  Barclay  to  Samuel 
Thompson  did  not  convey  any  part  of  the  premises 
which  were  formerly  within  the  limits  of  the  Old  Post 
Road.  This  deed  conveys  a  piece  of  land  lying  on 
the  easterly  side  of  the  Old  Post  Boad,  and  by 
its  express  limitation  to  the  easterly  side  did  not 
embrace  the  road  to  its  centre,  upon  the  well-settled 
ami  long- recognized  principle  that  where  a  deed  con- 
veys land  lying  upon, a  road,  and  by  its  terms  the  land 
conveyed  is  described  as  being  upon  the  side  of  the 
road,  and  the  boundary  is  limited  to  the  side  and 
along  the  side,  instead  of  running  to  the  road  and 
along  the  road.  then,  and  in  such  case,  no  part  of  the 
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land  within  the  road  is  embraced  in  the  conveyance. 
This  principle  is  well  settled,  and  is  decisive  of  this 
case  (Jones  v.  Cowman,  2  Sand/.  234  ;  Van  Amrige^?. 
Barnett,  8  Bosw.  357  ;  Whitman  v.  Law,  34  Barb, 
515  ;  Anderson  v.  James,  4  RobL  35 ;  Child  v.  Starr, 
4  Hill,  369  ;  Halsey  v.  McOormack,  13  If.  7".  296).  In 
such  a  case  there  is  no  distinction  between  city  and 
county  roads  (Hammond  v.  McLoughlin,  1  Sandf.  323  ; 
Anderson  v.  James,  4  Robt  36).  Nor  does  the  grant 
*' of  all  the  right,  title,  and  interest,"  "appurtenances, 
&c.,"  pass  the  title  to  the  road.  These  only  pass  an  ease- 
ment ;  no  title  to  land  can  pass  except  that  expressly 
described  (Jackson  v,  Hathaway,  16  Johns.  447).  The 
deed  from  Thompson  to  Lawrence  is  open  to  the 
same  objection,  and  does  not  embrace  any  part  of  the 
road. 

XL  The  defendant  does  not  pretend  to  have  any 
record  or  paper  title  to  that  part  of  the  premises  in 
question  lying  within  the  limits  of  the  Old  Post  Koad 
unless  the  easterly  side  of  the  road  was  covered  by  the 
deed  from  Barclay  to  Thompson,  and  from  Thompson 
to  Lawrence.  For  it  is  conceded  that  a  portion  of  the 
premises  in  question  are  situate  on  what  is  known  as 
the  Old  Post  Road. 

III.  There  is  no  evidence  that  either  Barclay 
or  Thompson  or  Lawrence  ever  entered  intoposesssion, 
or  claimed  to  enter,  or  have  ever  taken  possession,  of 
any  part  of  the  land  situate  within  the  limits  of  the 
Old  Post  Road ;  and  their  deeds  not  embracing  the 
road,  even  if  there  were  evidence — which  there  is 
not — that  they  entered  into  possession  of  the  land 
conveyed  to  them,  still  that  possession  could  not 
avail  them  or  the  defendant  anything,  because  of  the 
well-known  presumption  of  law  that  when  a  person 
enters  into  the  possession  of  land  under  a  deed,  his 
claim  of  title  is  limited  to  the  premises  described  in 
t!ie  deed  fBowie  ??.  Brake,  3  Duer^  35). 
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IV.  The  only  evidence  from  which  the  defendants' 
counsel  could  pretend  a  title  to  be  established  is  that 
which  tends  to  show  that  in  1869  one  Fox  was  in  pos- 
session  of  the  premises,  living  in  a  small  shanty  built 
thereon.     If  this  could  be  relied  on,  it  only  shows  pos- 
session for  about  fourteen  years.    Possession  for  that 
length,  even  though  under  a  claim  of  title,  being  short 
of  that  prescribed  by  statute,  is  of  no  effect  whatever. 
The  rightful  owner — as  appears  by  the  evidence — of 
that  part  of  the  premises  in  question  located  in  the 
Old  Post  Road,  is  Henry  Barclay.     And  if  Fox  were 
actually,  as  Mr.  Sexton  states,  in  possession  of  the 
premises,  the  presumption  would  be,  in  the  absence  of 
proof,  that  he,  Fox,  was  in  under  Barclay,  and  not 
under  any  person    who  was   not  the  owner  of  the 
premises    (Fosgate  v.  Herkimer  Man.  Co.,  9  Barb. 
287;    Jackson    v.    Thomas,    16     Johns.    293).     But 
there  is  no  evidence  when  Fox  entered,  nor  how  he 
entered.     The  presumption  would    be  that  he  was  a 
mere  squatter,  not  entering  or  claiming  under  any- 
body. 

V.  We  confess  that  we  do  not  comprehend  the 
force  of  reasoning  by  which  the  referee  makes  the 
reservation  of  the  piece  conveyed  by  Barclay  to  Gates 
a  ground  for  holding  that  such  deed,  on  account  of 
such  reservation,  is  to  be  enlarged  or  extended  so  as 
to  convey  to  Thompson  any  part  of  the  easterly  half  of 
the  Old  Post  Road.  It  is  the  first  time  that  we  have 
ever  heard  it  suggested  that  the  reservation  of  any  part 
of  land  embraced  in  a  description  could  be  said  to 
operate  to  enlarge  the  description.  Had  the  descrip- 
tion in  this  deed  from  Barclay  to  Thompson  stopped 
where  the  reservation  began,  it  is  difficult  to  see,  nirn 
the  authorities,  how  it  could  be  said  to  embrace  any 
part  of  the  Old  Post  Road,  it  being  expressly  limited 
to  a  line  wholly  on  the  easterly  side  of  the  road.    The 
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anthorities  cited  by  the  referee,  viz.,  Luce  v.  Carley 
(24  Wend.  461),  and  Bissell  v.  N.  Y.  Central  R.  E.  Co. 
(23  IV.  F.,  61),  do  not  sustain  any  such  proposition. 
In  Luce  v.  Carley  (24  Wend.  451),  the  premises  were 
bounded  by  a  monument  standing  on  the  easterl}^  bank 
of  the  river,  from  which  the  course  was  given  as  run- 
ning ''along  the  river  as  it  winds  and  turns  "  to.another 
monument,  and  the  court  held  that  the  grantee  took 
usque  ad  filum  aquae,  but  had  the  deed  given  the 
course  from  the  monument  as  running  along  the  east- 
erly side  of  the  river  as  it  winds  and  turns,  instead  of 
along  the  river,  the  grantee  would  not  have  taken  to 
the  middle  of  the  stream.  The  case  is  an  authority  in 
favor  of  the  plaintiff,  and  shows  the  converse  of  what 
it  was  cited  by  the  referee  to  show  (Child  v.  Starr, 
4  Hill^  26Q  ;  Van  Amrige  v.  Barnett,  8  Bosw.  357). 

George  W.  Palmer^  attorney,  and  of  counsel  for 
respondent,  among  other  things,  urged : — I.  1st.  The 
presumption  of  law  is  that  every  owner  of  land  bor- 
dering upon  a  road,  owns  to  the  centre  thereof,  unless 
the  language  of  the  deed  under  which  said  owner 
claims  the  title,  by  precise  language,  excludes  the 
road  (Child  v.  Stair,  4  Hilly  382 ;  Hammond  v. 
McLachlan,  1  Sand/,  S.  C.  It.  341 ;  Herring  v. 
Fisher,  Id.  344 ;  Dunham  v.  Williams,  36  Barb. 
136 ;  Gedney  v.  Earl,  12  Wend.  98 ;  Woolrych 
on  Ways,  5,  6 ;  Bissell  v.  N.  Y.  Central  R.  E.,  23  N. 
Y.  61).  2d.  ''Th^  construction  ought  to  be  made  on 
the  entire  deed,  not  on  any  particular  part  of  it ;  and 
such  construction  should  be  given  that,  if  possible, 
every  part  of  the  deed  may  be  operative.  If  a  deed 
can  not  operate  in  the  manner  intended  by  the  parties, 
such  a  construction  should  be  given  that  it  may  oper- 
ate in  some  other  manner  so  as  to  effectuate  the  inten- 
tion "  {Angell  on  Highways^  298 ;  Moore  v.  Jackson, 
4  Wend.  58 ;  Jackson  v.  Blodget,  16  Johns.  172  ;  Long 
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Island  R.  R.  Co.  v.  Conklin,  32  Barb,  381).  3d. 
''  Also,  where  it  appears  to  be  the  intention  of  the  par- 
ties that  the  land  shall  pass,  the  form  or  mode  of  con- 
veyance is  not  material,  but  the  intent  should  be 
effectuated  by  every  legal  means"  (Jackson  v.  Myers. 
3  Johns.  388  ;  French  v, .  Carhardt,  1  If.  T.  {Comst.) 
06).  4th.  Again:  *' Every  uncertainty  is  to  be  taken 
in  favor  of  the  grantee,  and  every  presumption.  The 
burden  is  on  the  plaintiff  to  show  the  road  was 
excluded."  (Bissell  v.  N.  Y.  Central  R.  R.,  23  N.  7. 
61 ;  Adams  v.  Saratoga  R.  R.  Co.,  11  Barb.  414 ;  Luce 
t.  Carnley,  24  Wend.  461 ;  Lozier  v.  N.  Y.  Central  R. 
R.j  42  Barb.  466).  5th.  Again:  *'The  terms  of  every 
written  instrument  are  to  be  understood  in  their  plain, 
ordinary,  and  popular  sense,  tinless  they  have,  gener- 
ally, in  respect  to  the  subject-matter,  as  by  the  known 
usage  of  trade  or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  the  same  words  ;  or 
unless  the  context  evidently  points  out  that  in  the 
particular  instance,  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties,  it  should  be  under- 
stood in  some  other  and  peculiar  sense."  ''  This  rule 
does  not  restrict  the  court  to  the  perusal  of  a  single 
instrument  or  paper;  for  while  the  controversy  is 
between  the  original  parties,  or  their  representatives, 
all  their  contemporaneous  writings  relating  to  the 
same  subject  are  admissible  in  evidence"  J^Oreen- 
leaf  on  Evidence^  vol.  1,  sees.  278  and  283).  The 
main  question  in  this  case  is  to  ascertain  the  intent 
of  Henry  Barclay  at  the  time  of  making  the  transfer  to 
Thompson,  in  respect  to  the  conveyance  and  alienation 
of  his  interest  in  the  old  Eastern  Post  Road.  This 
intent  is  to  be  gathered  not  only  from  the  language  of 
the  deed  itself  from  Barclay  to  Thompson,  but  also  by 
reference  to  those  deeds,  and  the  circumstances  attend- 
ing them,  which  brought  the  title  of  the  land  to  Bar- 
day,  and  the  deed  to  which  reference  is  made  in  the 
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conveyance  from  Barclay  to  Thompson,   which  con- 
veyed a  portion  of  the  premises  to  Gates. 

II.  This  intention  is  further  shown  in  that  portion 
of  the  description  in  the  deed  from  Barclay  to  Thomp- 
son, which  makes  an  exception  of  a  certain  portion  of 
the  land  before  described,  which  had  been  previously 
deeded  by  Barclay  to  George  Gates.  *' An  exception 
is  something  reserved  by  grantor  out  of  that  which  he 
has  before  granted.  It  is  indispensable  to  a  good 
exception  that  the  thing  excepted  should  be  part  of  the 
thing  previously  granted,  and  not  of  any  other  thing" 
(Cook  V.  Haight,  3  Wend.  632 ;  Craig  v.  Wells,  11  N. 
Y.  321).  A  grantor  may  except  lands  either  because 
be  does  not  own  and  can  not  convey  them,  or  because 
he  does  not  intend  to  convey  them  if  he  is  the  owner  " 
(People,  &c.,  D.  Rector,  &c.,  22  iV.  T.  63).  It  therefore 
must  follow  that  the  line  bounding  the  property  deeded 
to  Gates  and  that  bounding  the  property  deeded  to 
Thompson  by  Barclay,  must  be  a  continuous  one,  and 
hence  it  must  have  been  the  intention  of  Barclay  to 
alien  his  entire  interest  in  the  Eastern  Post  road  afore- 
isaid  adjacent  to  said  premises. 

III.  Besides  all  this,  the  acts  done  under  these 
deeds  serve  to  show  that  the  foregoing  views  are  cor- 
rect. There  is  no  pretense  that  any  claim  of  any  kind, 
from  any  source  whatever,  has  ever  been  made  for  any 
part  of  the  eastern  half  of  the  old  post  road  in  ques- 
tion, in  opposition  to  that  of  those  in  possession  and 
holding  title  under  the  aforesaid  deeds.  Houses  have 
been  erected  upon,  and  titles  passed,  by  good  lawyers, 
for  many  years  past  to  this  portion  of  the  old  post 
road,  without  question  or  doubt,  until  this  sale  by  the 
defendant  to  the  plaintiff  of  the  premises  in  question. 

By  the  Court.— Speib,  J. — The  portion  of  the 
premises  alleged  to  be  defective  in  the  title  was  form- 
erly included  in  the  easterly  half  of  the  old  post  road 
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adjoiniog  the  Turtle  Bay  Farm,  and  included  in  sub- 
division No.  6  of  the  farm  belonging  to  Francis  B. 
Winthrop,  and  known  as  the  Turtle  Bay  Fann. 

In  1820,  the  co-heirs  of  Francis  B.  Winthrop,  except- 
ing William  H.  Winthrop,  executed  a  deed  to  the  lat- 
ter, and  in  the  recitals  it  is  stated  that  the  parties  to  the 
deed  caused  the  farm  to  be  surveyed  and  divided  by 
Mr.  Randall,  a  surveyor,  into  six  different  farms  or  sub- 
divisions. This  deed  was  made  for  the  purpose  of 
conveying  to  the  grantee  in  severalty  his  proportionate 
share  of  the  entire  farm.  The  subdivisions  were  num- 
bered one,  two,  three,  four,  five,  and  six,  and  William 
H.  Winthrop  took  No.  6,  which  includes  the  premises 
in  question.  It  follows  from  the  declaration  in  the  deed, 
that  the  Turtle  Bay  Farm,  without  any  reservation,  had 
been,  by  the  Randall  survey  and  division,  included  in 
the  sixth  parcel  or  subdivision.  The  fact  being  thus 
established  by  the  parties  themselves  furnishes  the 
best  evidence  of  intention. 

Moreover,  the  above  conveyance  being  a  friendly 
partition  of  the  whole  farm  among  the  heirs,  and  the 
land  conveyed,  being  described  not  alone  by  metes  and 
bounds,  but  also  as  ''subdivision  or  farm  No.  6 
of  the  said  Turtle  Bay  Farm,"  it  may  be  assumed  that 
the  portion  of  the  old  post  road  belonging  to  the  farm, 
and  adjoining  No.  6,  was  included  in  the  conveyance. 
Besides,  it  is  a  familiar  rule  that  the  grantee  of  a  lot 
bounded  on  a  Qtreet  prima  facie  takes  to  the  centre  of 
the  street,  and  there  must  be  language  expressly 
excluding  the  street  to  prevent  the  grant  having  this 
effect.  Henry  Barclay,  by  deed  dated  1826,  became 
the  owner  in  fee,  by  boundaries  identical  in  the  deed, 
to  William  H.  Winthrop,  and  is  referred  to  as  being 
the  same  premises.  This  defed,  therefore,  carries  all 
the  interest  of  the  grantors,  whatever  it  may  have  been, 
to  the  centre  of  the  road. 

In  tracing  the  title  down  thus  far,  there  seems  to  be 
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no  controversy,  and  the  plaintiflF's  counsel,  although 
admitting  the  effect  of  the  above  conveyances,  at  this 
point,  inte.rposes  his  objection  to  the  title.  liis  claim 
is  that  the  deed  of  1832,  from  Barclay  to  Samuel  Thomp- 
son did  not  convey  any  part  of  the  premises  which 
were  formerly  within  the  eastern  post  road,  that  the 
land  conveyed  is  described  as  being  upon  the  side  of 
the  road  and  the  boundary  is,  limited  to  the  side  and 
along  the  side^  instead  of  running  to  the  road  and 
along  the  road. 

The  importance  of  examining  the  foregoing  deduc- 
tion of  title  and  the  character  of  the  several  transfers 
is  plainly  manifest.  The  intention  of  the  several  par- 
ties is  to  be  ascertained  not  only  from  the  language  in 
the  description  of  the  deed  itself,  but  must  ever  have 
reference  to  relative  extrinsic  facts.  These  facts  may 
consist  of  co-temporaneons  writings,  relating  to  the 
same  subject ;  by  reference  in  this  case  to  the  deeds  and 
circumstances  relating  to  the  premises  described  in 
ihem,  which  brought  the  title  down  to  Barclay.  As  a 
clue  to  this  intention  and  the  import  or  effect  of  con- 
veyances, we  are  permitted  to  look  to  the  undisturbed 
use  of  the  right  contested,  on  the  one  side,  and  the 
unqualified  acquiescence,  on  the  other,  down  to  the 
time  of  the  purchase  of  the  premises  by  the  defendant. 

When  the  survey  of  the  Turtle  Bay  Farm  was  made, 
this  eastern  post  road  was  in  public  and  common  use. 
The  intention  was  to  convert  the  entire  Turtle  Bay 
Farm  into  six  holdings  in  severalty,  which  should 
iiiclude  the  entire  area  of  the  farm.  In  this  amicable 
partition  No.  6  had  for  a  portion  of  its  boundaries  this 
road,  and  it  was  impracticable  and  unusual  to  place 
the  monuments  "K"  and  ''nineteen"  elsewhere  than 
on  the  side  of  the  road  ;  while  it  is  apparent  that  the 
measurement  of  land  extended  to  the  centre.  This 
results  from  the  fact  that  the  division  No.  6  starts  at 
the  most  nortlierly  corner  of  subdivision  No.  5,  which 
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corner  is  in  ttie  centre  of  the  old  post  road,  and  then 
runs  to  the  monumental  stone  *'  K."  It  is  well-known 
that  in  the  rural  districts  it  is  the  custom  in  the  survey 
of  lands  to  mark  courses  and  distances  by  artificial 
monuments,  and  in  case  the  boundary  is  made  by  the 
highway  these  monuments  are  placed  on  the  side  of 
the  road  between  the  exterior  line  enclosing  the  street 
and  the  road-bed,  while  the  quantity  of  land  conveyed 
extends  to  the  centre.  Where,  therefore,  the  road  is  the 
limit  and  boundary  the  expression  is  both  natural  and 
common  '*to  the  side  and  along  the  side,"  thereby 
defining  in  common  parlance  that  portion  of  the  road 
lying  between  the  exterior  limit  and  the  centre. 

Intention  is  further  manifest  in  the  description  in 
the  deed  from  Barclay  to  Thompson,  which  contains  an 
exception  of  a  certain  portion  of  the  land  before 
described  which  had  previously  been  deeded  by  Bar- 
cla}''  to  Gates.  The  excepted  portion  is  situated  on  the 
post  road  directly  north  of  the  land  in  question,  and 
on  the  same  continuous  line  with  it.  Barclay's  deed  to 
Gates  uses  words  which  carry  the  land  in  the  road  to 
its  centre.  As  Barclay  therefore  conveys  a  parcel  of 
land  in  the  road  to  Gates,  with  the  land  adjoining 
thereto,  and  also  in  the  deed  to  Thompson  conveys  a 
large  parcel  of  land  which,  in  terms,  includes  land 
sold  to  G^ates,  it  seems  to  follow  that  Barclay  intended 
to  convey  to  Thompson  his  right  to  the  land  in  the  road 
adjacent  to  the  tract  in  question. 

The  rules  which  govern  the  interpretation  of  grants 
of  land  in  the  country  are  strictly  applicable  to  the 
present  case.  This  was  a  public  highway  at  the  time, 
and  the  reasons  for  the  construction  of  the  deeds  are 
based  upon  principles  of  great  public  convenience,  and 
do  not  permit  that  one  should  be  the  owner  of  a  farm 
and  another  of  a  road  or  stream  running  through  it. 

Although  the  road  has  been  closed  for  twenty -five 
years,  it  does  not  appear  that  either  Thompson  or  his 
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repieseutatives  have  since  the  date  of  his  deed  claimed 
the  riglit  to  be  in  possession  of  any  portion  of  the  land 
in  controversy,  and  have  never  made  any  claim  or 
demand  upon  any  one  who  has  held  the  same  since 
that  time.  The  question,  then,  is  simply  in  whom  is  the 
fee  in  the  soil  vested  to  which  this  easement  of  a  pub- 
lic highway  was  attached  ? 

The  fee  must  rest  somewhere,  or  be  in  abeyance.  If 
the  views  above  expressed  are  correct,  it  follows  that 
these  several  conveyances  commencing  with  the  parti- 
tion of  the  co-heirs  of  Francis  B.  Winthrop  carries 
the  fee  of  the  premises  in  dispute  to  the  centre  of  the 
road  down  to  the  defendants. 

An  abstract  of  a  decision  referred  to  in  the  present 
number  of  the  Albany  Law  Journal^  p.  145,  Febru- 
ary 26,  1876,  in  the  case  of  White's  Bank  of  Buffalo 
V.  Nichols,  has  just  come  to  my  notice.  The  opinion 
is  by  Mr.  Justice  Allen,  of  the  court  of  appeals. 
That  experienced  and  learned  judge  has  so  fully 
and  pointedly  stated  the  doctrines  relating  to  boundary 
upon  a  highway,  construction  of  grants,  &c.,  that  I  can 
not  do  better  than  refer  to  the  case  as  authority.  He 
says :  ' '  Whether  a  grant  of  lands  bounded  by  a  street, 
highway,  or  running  stream  extends  to  the  centre  of  such 
street,  highway,  or  stream,  or  is  limited  to  the  exterior 
line  or  margin  thereof,  depends  upon  the  intent  of  the 
parties  to  the  grant  as  manifest  by  its  terms ;  and  while 
the  presumption  is  in  every  case  that  the  grantor  does 
not  intend  to  retain  the  fee  of  the  soil  within  the  lines 
oT  the  street  or  under  the  water,  no  particular  word  or 
form  of  expression  is  necessary  to  overcome  such  pre 
sumption.  It  is  not  sufficient  to  exclude  from  the 
operation  of  the  grant  the  soil  of  a  highway  usque 
adeTnedium  filum  that  the  grant  is  made  with  reference 
to  the  plan  annexed,  the  measuring  or  coloring  of 
which  would  exclude  it ;  or  by  lines  and  measurements, 
which  would  bring  the  premises  only  to  the  exterior 
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line  of  the  highway  ;  or  that  they  are  bounded  gener- 
ally by  the  line  of  the  highway,  or  along  the  highway ; 
or  by  any  similar  expression." 

The  judgment  should  be  affirmed  with  costs. 

Sanfoed,  J.,  concnrred. 


ELISE  MAGNIN,  et  al.,  Plaintiffs  and  Respond- 
ents, t). WILLIAM  B.  DINSMORE,  as  PKESiDEyi 
OF  THE  Adams  Express  Company,  DKFENDiyr 
and  Appellant. 

common  carriers. 

Their  duties  and  liabilities. 
Concealment  of  the  yalub  of  packages  as  affbotino  thb 
contract  with  carbisb. 

The  case  at  bar  has  been  tried  four  times  in  the  court  below, 
and  has  been  reviewed  three  times  by  the  court  of  sppesis 
(8  Jon€s  &  Spencer,  182;  53  N,  T.  652;  56  Id,  168;  6 
Jo7ieB  db  Spencer,  248 ;  (H^N,  T). 

On  the  last  trial,  now  in  review,  the  judge  submitted  to  the 
jury  the  question  as  to  whether  the  defendant  was  gniltj 
of  gross  negligence  or  misfeasance  or  abandonment,  in  tfae 
course  of  its  duties  as  carriers,  and  charged,  that  if  the 
jury  found  it  was  so  guilty,  that  the  plaintiffs  were  entitled 
to  recover  the  value,  with  interest,  of  the  goods  shipped. 

Held  by  the  court,  that  the  evidence  did  not  warrant  tbt 
submission  as  to  gross  negligence,  &c. 

See  the  opinions  on  the  review  of  this  and  the  fonoer  qaes- 
tions  before  this  court  and  the  court  of  appeals. 

Before  Speir  and  Sanford,  JJ. 

Decided  March  20,  1876. 
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The  action  was  brought  by  the  plaintiffs  who  com- 
pose the  firm,  Vve  J.  Magnin,  Guedin  &0o.,  against  the 
Adams  Express  Company,  to  recover  the  valne  of  a 
package  entrusted  to  its  care,  for  transportation  to 
Memphis,  Tennessee,  and  alleged  not  to  have  been  de- 
livered there  to  the  consignees  thereof. 

The  jury,  under  the  charge  of  the  court,  found  a  ver- 
dict for  the  plaintiffs  for  the  full  value  of  the  package, 
with  interest,  amounting  to  two  thousand  eighjt  hundred 
and  thirteen  dollars  and  ninety-six  cents,  and  judgment 
was  entered  thereon. 

The  defendants  appeal  from  the  judgment  and  the 
order  denying  a  motion  for  a  new  trial.  The  facts 
appear  in  the  opinion  of  the  court. 

Mr.  Da  Costa,  for  appellant. 

0  BatTibridge  Smith,  for  respondent. 

Speir,  J. — This  case  has  been  tried  four  times.  It 
bas  been  carried  to  the  court  of  appeals  three  times, 
and  we  are  now  again  called  upon  to  review  the  ques- 
tions arising  on  the  fourth  trial. 

The  history  of  the  case,  and  the  several  stages  of  judi- 
cial investigations  it  has  passed  through,  may  be  found 
recorded  in  S  Jones  &  Spencer's  JR.  182;  53  If.  T.  652; 
:,Q  Id.  168  ;  6  Jones  &  Spencer,  248 ;  and  6^^.  Y. 

It  is  not  necessary,  nor  will  it  serve  any  good  pur- 
pose, to  review  the  foregoing  decisions,  as  they  may  be 
easily  referred  to,  and  are  not  now  important  further, 
thijn  to  briefly  state  the  result  of  the  decision  in  the 
case  last  reported  by  the  court  of  appeals.  The  very 
able  and  learned  opinion  by  Mr.  Justice  Folger  has 
so  fully  and  precisely  stated  the  points  upon  which  a 
right  decision  of  the  case  depends,  that  our  duty  will 
be  suflicientlv  discharged  by  ascertaining  whether  this 
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last  trial  has  been  conducted  in  accordance  with  thai 
decision. 

By  the  last  two  decisions  of  the  court  of  appeals  it 
was  decided  that  the  contract  between  the  plaintiffs  and 
'lefendant  did  not  per  se  excuse  the  defendant  for  lia- 
bility for  a  loss  arising  from  its  negligence.  This  con- 
tract was  that  if  the  plaintiffs  did  not  state  to  the 
defendant  the  value  of  the  property  entrusted  to  its 
care  for  transportation,  they  could  not  demand  in  case 
of  loss  a  sum  exceeding  fifty  dollars  for  the  loss  or  de 
tention  thereof.  The  question  whether  the  package 
had  been  delivered  to  the  consignees  at  Memphis  had 
been  before  submitted  to  the  jury,  and  they  found  for 
the  plaintiflfs.  The  defendant  had  given  no  explana- 
tion of  the  non-delivery.  But  it  was  shown  on  the  part 
of  the  plaintiflfs  that  some  months  after  the  shipment, 
and  within  a  year,  the  box  containing  the  goods  which 
had  been  shipped  was  picked  up  near  Growanus,  on  the 
East  River  shore,  empty.  And  the  court  held,  these 
filets  thus  shown  would  have  warranted  the  submission 
to  the  jury  of  the  question  of  negligence,  if  that  was  a 
material  inquiry  in  determining  the  rights  of  the 
parties. 

The  appellate  court,  in  its  last  decision,  x>oints  out 
the  distinction  between  the  case  then  presented  for  ad- 
judication and  the  case  decided  in  66  N.  Zl,  and  says: 
' '  But  the  judgment  of  the  court  then  given  was  only 
upon  the  questions  then  presented.  Other  questions 
now  arise."  And  the  court,  by  its  last  decision  upon 
the  questions  then  presented,  decided  that  the  plain- 
tiffs were  not  entitled  to  recover  for  the  actual  value  of 
the  contents  of  the  package,  by  reason  of  their  con- 
cealment and  fraud  in  not  disclosing  to  the  carrier  ihe 
contents  thereof.  The  question  of  the  concealment  of 
the  value  of  the  goods  contained  in  the  box  had 
been  passed  upon  on  the  former  trial  as  one  of  fact, 
and   the   jury   found  that  there  was  not  upon  the 
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part  of  the  plaintiffs  either  active  fraud  or  conceal- 
ment, neither  in  the  manner  in  which  the  box  was 
delivered  to  the  carrier  nor  in  what  was  said  or  left 
unsaid  at  the  time  of  the  delivery,  nor  in  the  character 
of  the  package  in  the  way  in  which  it  was  enclosed  and 
sealed. 

The  defendant  urged  at  the  former  trial,  and  on  the 
argument  of  the  last  appeal,  that  the  question  was  not 
one  of  fact  for  a  jury,  but  of  law  for  a  court,  and 
that  the  plaintiffs  should  be  nonsuited  for  concealment 
of  the  true  value  of  the  package  ;  that  when  the  ship- 
per agrees  with  the  carrier  for  a  limited  liability,  he 
thereby  expresses  to  the  latter  his  estimate  of  the  risk 
to  be  run,  and  the  care  needed,  and  holds  out  the  pack- 
age to  him  as  an  ordinary  article  which  he  would  have 
no  objection  to  take  as  a  matter  of  course.  The  carrier 
is  thereby  put  off  his  guard.  This  puts  upon  the 
carrier  the  duty  of  inquiry.  It  is  a  concealment  of  an 
important  fact  entering  into  the  bargain  to  be  made  ; 
that  such  a  concealment  amounts  to  a  fraud  in  law 
upon  the  carrier,  and  where  there  is  no  dispute  as  to  the 
material  facts,  as  there  is  none  in  this  case,  it  is  a  ques- 
tion of  law  for  the  court,  and  not  of  fact  for  the  jury. 

The  court  has  sustained  this  position  of  the  defend- 
ant, and  recorded  the  decision  as  follows  :  ^*That  the 
question  of  concealment  of  value  upon  the  undisputed 
facts  of  the  agreement,  and  of  the  silence  of  the  plain- 
tiffs, was  one  of  law  for  the  court,  and  not  of  fact  for 
the  jury,  and  that  silence  only  as  to  valne  amounted 
to  such  an  imposition  upon  the  defendant  as  would 
relieve  it  from  a  liability  for  the  total  value  of  the 
goods,  unless  something  more  in  its  conduct  is  shown 
than  negligence  to  carry  safely  and  deliver  promptly." 

It  is  not  claimed  by  the  court  that  although  in  such 
a  case  the  carrier  is  relieved  from  liability  for  a  loss 
occurring  from  ordinary  negligence,  that  he  will  there- 
by be  relieved  when  his  acts  and  those  of  his  servants 
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have  amoonted  to  misfeasance  or  abandon oient  of  his 
character  as  carrier. 

The  evidence  before  the  court  below  did  not  differ 
in  any  material  degree  from  that  before  the  court  of 
review  last  decided.    The  learned  judge  charged  the 
jury  that  if  they  found  that  the  goods  were  not  deliv- 
ered in  Memphis,  and  that  the  defendant  was  guilty  of 
gross  negligence  or  misfeasance  or  abandonment  in  the 
Course  of  its  duties  as  carriers  in  the  transportation  of 
the  goods,  then  the  plaintiffs  were  entitled  to  recover 
their  value,    with  interest.     The  defendant's  counsel 
requested  the  court  to  charge  that  if  the  jury  found 
that  the  package  was  not  delivered  in  Memphis,  on  the 
undisputed  facts  of  the  case,   as  matter  of  law,  the 
plaintiffs  are  not  entitled  to  recover  the  total  value  of 
the  goods,  but  only  the  limited  sum  of  fifty  dollars, 
with    interest.      This  request    was  declined,    and  an 
exception  taken.   This,  we  think,  was  error,  and  th**re- 
fore  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  costs  of  the  appeal 
to  abide  the  event. 

Sanford,  J.— I  concur  in  the  result  arrived  at  by 
my  learned  associate,  but  solely  upon  the  ground 
that  the  evidence  in  the  case  did  not,  in  my  opinion, 
warrant  the  submission  to  the  jury  of  the  question 
whether  the  defendant  had  been  guilty  of  gross  negli- 
gence or  of  misfeasance  or  of  abandonment  in  the 
performance  of  his  duties  as  a  carrier  in  respert  to  th»* 
transportation  of  the  merchandise,  or  of  a  conversion 
thereof.  These  several  degrees  of  culpability  are  cor- 
rectly defined  by  the  learned  judge  in  his  charge  to 
the  jury,  and  I  am  of  opinion  that  there  is  no  evidence 
in  the  case  that  any  or  either  of  the  acts  or  omissions 
comprised  within  such  definitions  respectively  were 
either  committed  or  omitted  by  the  defendant.  If  the 
evidence  is  insufficient  to  sustain  a  finding  in  the 
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affirmative  of  either  of  the  several  questions  thus  sub- 
mitted to  the  jury,  there  was  error  in  the  charge  of  the 
learned  judge,  and  the  verdict  of  the  jury  should 
accordingly  be  set  aside. 

It  has  been  twice  held  by  the  general  term  of  this 
court,  that  evidence  substantially  the  same  as  that  now 
before  the  court  ought  not  to  go  to  the  jury,  upon  the 
question  of  simple  negligence  (3  Jones  <&  Bpencer^  182 ; 
%ld.  248).  In  the  case  last  cited  it  is  stated  that  "the 
judge  who  presided  at  the  second  trial  felt  himself 
bound  by  the  decision  of  the  general  term  as  to  the 
insufficiency  of  the  evidence  to  establish  negligence, 
and  consequently,  the  proof  being  the  same,  he  with- 
drew this  branch  of  the  case  from  the  consideration  of 
the  jury,"  and  that,  "the  general  term  sustained  the 
rulings  of  the  trial  judge."  The  court  of  appeals 
thereupon  held  that  this  ruling  was  erroneous,  and  that 
"there  was  evidence  which  would  have  warranted  the 
submissiop  to  the  jury  of  the  question  of  negligence" 
(6  /.  cfe  8.  251 ;  66  N.  Y.  173).  But  it  does  not  neces- 
sarily  follow  that  the  same  evidence  which  would 
warrant  the  submission  to  the  jury  of  the  question  of 
simple  negligence  will  also  warrant  the  like  submis- 
sion of  the  question  of  gross  negligence,  much  less 
that  of  misfeasance  or  abandonment*  or  conversion 
(Riley  v.  Home,  5  Bingh,  217).  The  ruling  of  the 
general  term  on  each  of  the  occasions  referred  to 
necessarily  involved  the  proposition  that  the  evidence 
was  insufficient  to  warrant  such  submission  upon 
either  of  these  questions,  inasmuch  as  that  evidence 
which  is  insufficient  to  sustain  a  finding  of  the  lower 
degree  of  culpability  is  a  portion  insufficient  to  sus- 
tain a  finding  of  the  higher.  That  ruling  still  stands 
as  the  law  of  the  case,  except  in  so  far  as  it  has  been 
questioned  by  the  court  of  appeals,  and  that  court  has 
only  decided  that  the  ruling  was  erroneous  with 
respect  to  the  minimum  of  fault,  without  intimating 
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any  opinion  as  to  the  suflBciency  or  insuflSciency  of  the 
evidence,  as  applicable  to  the  question  of  any  other 
grade  of  misconduct  whatever.     On  the  last  appeal  to 
the  court  of  appeals  it  was  held  that  in  consequence 
of  a  concealment  by  the  plaintiff  of  the  true  value  of 
the  goods  the  defendants  were  relieved  of  liability  for 
a  loss  occurring  from  ordinary  negligence,  but  the 
court  expressly  declined  to  hold  that  his  exoneration 
extended  to  the  case  of  a  misfeasance  or  abandonment 
of  his  character  as  a  carrier.     That  question,  thus  left 
open,   was  in  ray  opinion  correctly  decided  by  the 
learned  judge  at  the  trial,  when  he  charged,  in  effect^ 
that  if  the  loss  occurred  through  gross  negligence  or 
misfeasance  or  by  reason  of  abandonment,  or  of  a  con- 
version of  the  property,  the  defendant  must  be  held 
liable.     But  the  mere  discovery  of  the  box  in  which 
the  goods  were  originally  packed,  at  the  time,  and 
under  the  circumstances,  and  in  the  manner  disclosed 
by  the  evidence,  seems  to  me  insuflBcient  to  ijiculpate 
the  defendant  to  the  extent  implied  by  the  definition 
of  either  one  of  the  several  offenses  or  grades  of  offense 
imputed  to  him  by  the  verdict,  as  laid  down  by  th*^ 
learned  judge  in  his  charge  ;  'and  this  notwithstanding 
the  absence  of  any  explanation  of  the  omission  to 
deliver  the  good»  to  their  consignee.     Under  the  ruling 
of  the  court  of  appeals,  in  its  last  decision,  it  seems  to 
me  that  the  onics  prohandi  with  respect  to  something 
more  than  simple  negligence,  is  upon  the  plaintiff,  and 
that  there  should  therefore  be  made  apparent  some- 
thing more  than  a  mere  conjectural  probability  of  the 
commission  of  the  wrong  imputed :    '*  there  must  be 
some  element  of  moral  certainty  and  exclusion   of 
reasonable  doubt "  (Payne  «.  Forty-second  Street  E. 
B.  Co.,  8  /.  &  8,  13). 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered  ;  costs  to  abide  the  event. 
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PIERSON  S.  HALSTEAD,  et  al,  Respondents,  v. 
JACOB  H.  V.  COCKCROFT,  Impleaded,  &o., 
Appellant. 

PRACTICE. 
Parties  to  actiok. 
RbvivaIj  of  action  in  favor  or  against  executors  and  ref- 
resentatives. 

In  an  equity  action  against  several  defendants  for  an  account- 
ing, on  the  death  of  one  of  the  defendants  the  action  sur- 
vives, and  his  executors  and  representatives  should  be  made 
parties. 

The  executors  or  representatives  may  be  brought  in  as  parties 
by  a  motion  in  the  action  made  by  them  or  any  other  parties) 
interested  in  the  revival. 

^^  If  the  power  to  direct  the  continuation  of  the  action  does 
not  existy  no  relief  can  be  afforded;  but  if  it  does  exist j  the 
circumstances  which  will  justify  its  exercise  rests  in  the 
legal  discretion  of  the  court "  (Livermore  v,  Bainbridge,  49 
iV.  Y.  125). 

In  the  case  at  bar  a  referee  had  reported  that  the  plaintiffs 
were  entitled  to  an  account  from  both  of  the  defendants. 
In  the  meantime  one  of  the  defendants  died.  After  his 
death,  on  apjplication  of  plaintiff,  an  order  was  made  discon- 
tinuing the  action  as  to  the  deceased.  The  surviving 
defendant  appeals  from  that  order,  claiming  that  the  execu- 
trix of  the  deceased  defendant  should  be  made  a  party  to 
the  action.  Held,  that  the  order  should  be  revseerd,  on  the 
ground  that  the  executrix  was  a  necessary  party  to  the 
action,  and  should  be  brought  in. 

Before  Speir  and  Sanford,  JJ. 

Decided  March  20,  1876. 

This  is  an  appeal  from  an  order  discontinuing  the 
action  as  to  one  of  the  defendants. 

The  action  is  brought  to  compel  the  defendants  to 
account  for  a  cargo  of  merchandise. 
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The  defendant  Cockcroft  made  and  concluded  a 
charter  party  in  his  own  name,  and  on  his  own  account 
and  risk,  and  fitted  out  a  veseel  with  a  cargo  to  the 
amount  of  five  thousand  one  hundred  and  fourteen 
dollars  and  forty-seven  cents,  and  sold  to^the  plaintiffs 
an  interest  in  the  cargo  and  merchandise  shipped  to 
the  amount  of  one  thousand  two  hundred  and  ninety- 
seven  dollars  and  five  cents.  By  agreement,  the  inter- 
est of  the  plaintiflls  was  limited  to  the  proportion  which 
this  latter  sum  bears  to  the  costs  of  the  whole  cargo,  they 
participating  in  the  profits  and. losses  to  the  amount  of 
their  purchase.  The  defendant  Cockcroft  was  also  by 
agreement  to  appoint  the  defendant  Lomelino  super- 
cargo, which  was  done,  with  the  consent  and  knowledge 
of  the  plaintiff's,  who  was  to  receive  one-half  of  the  net 
profits  realized  on  the  adventure. 

The  cause  was  referred,  before  the  death  of  Lomel- 
ino, to  a  referee,  on  whose  report  an  order  was  entered 
that  the  plaintiflfs  were  entitled  to  an  account  from  each 
of  the  defendants.  Lomelino  died  in  1865.  After  his 
death  an  order  was  made,  on  the  application  of  the 
plaintiffs,  discontinuing  the  action  as  to  Lomelino,  from 
which  the  defendant  Cockcroft  appeals,  claiming  that 
Mrs.  Lomelino,  his  executrix,  should  be  made  a  party 
to  the  action. 

Charles  R.  Blacky  for  appellant. 

Daniel  B.  Ames^  for  respondent. 

By  THE  Court. — Speir,  J. — ^Although  the  defend- 
ant Lomelino,  by  his  answer,  claims  that 'he  never  made 
any  contract  with  the  plaintiffs,  and  is  not  accounta- 
ble to  them,  and  is  improperly  joined  as  defendant,  it 
clearly  appears  that  he  claims  a  lien  on  the  property 
in  dispute,  and  sets  up  a  counter-claim  to  the  plaintiffs' 
claim.     If  Lomelino  was  appointed  supercargo  by  the 
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defendant  Cockeroft  upon  terms  entitling  hJm  to 
share  in  the  profits  and  losses,  with  the  knowledge  of 
the  plaintiffs,  then  he  should  account ;  then  the  referee 
has  properly  decided  that  the  plaintiffs  are  entitled  to 
an  account  with  each  of  the  defendants.  There  is  no 
evidence  in  the  case  showing  he  was  not  interested  as 
a  partner.  This  being  so,  it  is  diflBcult  to  see  how  a 
final  determination  of  the  action  can  be  had  without 
bringing  the  representatives  of  Lomelino  before  the 
court.  It  is  still  more  difficult  to  see  how  in  the  present 
stage  of  the  action  it  is  possible  to  proceed  against  the 
defendant  as  surviving  defendant  alone,  and  properly 
adjust  the  conflicting  interests  of  these  several  par- 
ties. 

It  is  not  the  case  of  a  joint  contract,  where,  if  one  of 
the  parties  die,  his  executor  or  administrator  is  at  law 
discharged,  and  the  survivor  alone  can  be  sued,  but  it 
is  a  proceeding  in  equity,  where  Lomelino  has  an 
interest  in  the  property,  holding  by  adverse  claim,  and 
being  in  possession.  The  executors  of  the  deceased 
party  are  liable,  and  his  personal  representatives,  as 
well  as  survivors,  must  be  made  parties  to  a  suit  in 
equity  {Story's  Equity  Pleadings,  g  169).  The 
plaintiffs  have  made  both  Cockeroft  and  Lomelino 
parties  defendant,  and  call  upon  them  for  an  account, 
and  an  interlocutory  order  has  been  made  that  the 
plaintiffs  are  entitled  to  an  account  against  both. 

The  important  question  before  me  is,  how  can  this 
relief  be  obtained  ?  Whether  it  can  be  obtained  on 
motion  is  not  free  from  difficulty.  The  learned  judge 
in  the  opinion  delivered  by  him  in  Livermore  v. 
Bainbridge  (49  N.  Y.  125),  has  come  to  the  conclu- 
sion, after  an  able  and  elaborate  examination,  that  the 
Code  does  not  in  terms  authorize  such  a  motion  on  the 
part  of  the  defendant.  He  proceeds  to  show  that  the 
former  practice  in  the  court  of  chancery  permitted  it 
to    be    done    on    motion    when  the    defendant    had 
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acquired  some  rights  in  the  litigation,  and  that,  under 
section  469  of  the  Oode,  former  rules  and  practices  not 
inconsistent  with  these  provisions  of  the  Code  were  stil. 
in  force,  and  that  it  was  allowable  under  those  former 
rules.  It  was  the  well-established  practice  in  the 
court  of  chancery,  independent  of  any  statutory  pro 
visions,  if  there  had  been  any  decretal  order  in  the  suit 
from  which  the  defendant  could  derive  any  advantage 
where  he  had  obtained  an  interest  in  the  prosecution 
of  the  suit,  where  a  counter-claim  had  been  interposed, 
and  an  issue  joined  on  it  for  trial,  it  could  be  revived  at 
the  instance  of  a  defendant  or  his  representatives,  in 
case  the  plaintiff  or  his  representatives  neglected  to 
revive  it  {Story^s  Equity  Pleadings^  §§  372,  373; 
Souillard  t>.  Dias,  9  Paige,  395).  The  Lord  Chancellor, 
in  Harwood  v.  Schmedes  (12  Vesey,  316),  says  :  "One 
of  the  cases  in  which  a  defendant  may  revive  is  con- 
ftued  to  matter  of  account,  and  where  the  defendant 
has  an  interest  in  the  further  prosecution  of  the  suit." 
It  is  plain,  if  the  court  has  not  the  power  to  direct 
an  action  to  be  continued  on  the  application  of  the 
def-ndant  or  his  representatives,  where  a  counter-claim 
has  been  interposed,  it  might  be  productive  of  great 
injustice  ;  an  action  founded  on  the  subject-matter  of 
the  counter-claim  might  be  barred  by  the  statute  of 
limitations.  Under  section  121  of  2  H.  8,.  marginal 
page  185,  the  action  has  not  abated,  but  is  still  in  court ; 
no  revivor  is  necessary,  and  it  is  a  mere  question  of 
bringing  in  parties.  Now,  sections  121  and  122  H.  S. 
allow  parties  to  be  brought  in  on  motion,  when  formerly 
a  supplemental  bill  or  a  bill  of  revivor  would  have 
been  necessary.  The  learned  judge  in  Livermore  e. 
Bainbridge  {supra)  forcibly  observes  :  ''  If  the  power  to 
direct  the  continuation  of  the  action  does  not  exist,  no 
relief  can  be  afforded  in  such  a  case.  If  the  power 
does  exist,  the  circumstances  which  will  justify  its 
exercise  rest  in  the  legal  discretion  of  the  court." 
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The  defendant  Lomelino  has  interposed  his  counter 
claim,  an  issue  has  been  joined  upon  it,  and  an  inter- 
locutory order  has  been  made  that  both  defendants 
account  with  the  plaintiff.  I  think  the  defendant 
Lomelino' 8  representatives,  as  well  as  the  surviving 
defendant,  have  acquired  such  an  interest  in  persecut- 
ing the  action  as  entitles  both  to  have  it  prosecuted. 

It  follows  by  analogy  to  the  provisions  of  the  above 
sections  121  and  122  that  the  relief  required  in  this  case, 
though  not  specially  provided  for,  may  be  obtained  in 
the  same  manner.  I  think  the  order  appealed  from 
must  be  reversed,  with  costs. 

Sanjtobd,  J.,  concurred. 


CONRAD  BOLLER,  Plaintiff  and  Appellant,  v. 
THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OF  THE  CITY  OP  NEW  YORK, 
Defendants  and  Respondents. 

BOARD  OF  supervisors,  THEIR  POWER  AND  AUTHORITY. 
ULTRA  VIRES.    ESTOPPEL  CREATED  BY  A  FORMER  ADJU- 
DICATION, ITS  CHARACTER,  EFFECT,  AND  CONDITIONS. 
The  Board  of  Supervisors  had  no  power  to  execute  a  lease  for  an 
armory,  for  any  portion  of  the  National  Guard  of  the  state  of 
New  York  organized  and  existing  within  the  limits  of  the  city 
and  county  of  New  York,   without  a  prior  demand  for  the 
same,  m  conformity  with  section  120  of  the  act  of  the  legisla- 
ture of  the  state  of  New  York,  entitled  **The Military  Code;  " 
and  a  lease,  executed  by  said  Board  without  any  prior  demand 
having  been  made  in   conformity  with  said   section  120,  is 
wholly  null  and  void.     The  doctrine  of  **«Z^ra  ot>«"  applies 
to  such  action  of  the  Board  of  Supervisors. 
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A  demand  from  the  proper  military  authorities,  duly  made  asd 
countersigned,  and  a  certificate  from  the  Adjatant^General  nf 
the  state  (pursuant  to  said  act)  were  conditions  precedent  to 
any  action  whatever  on  the  part  of  the  Board  of  Sujiervison 
•  towards  leasing  premises  for  an  armory.     The  indispensable 

conditions  upon  which  rested  any  power  or  authority  of  the 
Board  of  Supervisors  to  enter  into  such  a  lease  were  wanting, 
and  in  their  absence  no  valid  lease  could  be  made.  The  rent 
for  such  premises  could  not  and  never  did  become  a  count j 
charge,  and  any  covenant  on  the  part  of  said  board  to  psy 
rent  was  null  and  void  on  the  principle  of  *^  tiUra  vires.-* 

Neither  the  county  nor  the  corporation  of  the  city  of  New  York 
was  bound  by  this  lease,  nor  could  the  appropriation  of  the 
premises  to  the  use  of^  the  Eighth  Regiment  of  The  NationBi 
Guard  by  a  resolution  of  the  Board  of  Supervisors,  and  the  sub- 
sequent occupation  and  use  by  said  regiment  pursuant  to  the 
resolution,  be  deemed  a  ratification  of  the  lease  such  as  would 
render  it  obligatory  upon  said  county  or  corporation  (Fallon 
V.  The  Mayor,  &c.,  4  Hun^  583;  Ford  v.  The  Mayor,  Hid, 
587). 

In  the  case  at  bar,  it  appears  that  the  plaintiff,  in  August,  1874, 
made  complaint  before  the  civil  justice  of  the  eighth  district 
of  the  city  of  New  York  against  the  Board  of  Supervisors  and 
the  defendants  in  summary  proceedings  under  the  statute 
relating  to  landlord  and  tenant  to  recover  the  possession  of 
said  premises.  That  a  summons  was  issued  against  said  Board 
and  these  defendants,  and  duly  served,  but  no  appearance  was 
ever  made  in  said  proceedings  by  these  defendants  or  said 
Board.  That  judgment  was  finally  rendered  in  said  proceed- 
ing in  favor  of  said  plaintiff,  and  against  said  board,  and  these 
defendants,  in  substance  and  effect,  that  the  plaintiff  sboald 
have  possession  of  said  premises  because  of  the  non-payment 
of  the  rent. 

Were  the  defendants  estopped  by  this  judgment  from  denymg 
their  indebtedness  to  the  plaintiff  for  the  use,  occupation,  and 
rent  of  said  premises,  claimed  by  him,  and  adjudicated  upon 
in  said  proceedings,  and  also  claimed  by  him  in  this  action,  and 
can  the  defendants  in  this  action  claim  and  assert  the  invalid- 
ity of  this  lease,  after  such  judgment  ?  In  brief.  Does  that 
judgment  operate  as  an  estoppel  ? 

Held,  that  the  defendants  were  not  estopped  by  that  judgment, 
from  pleading  and  establishing  and  resting  their  defense  upon 
the  invalidity  of  the  lea?e. 
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The  doctrine,  rales,  and  principles  of,  and  the  cases  affecting, 
estoppel^  cr&ated  by  a  former  adjudication  reviewed  and  con- 
sidered by  the  court.  Bolton  o.  Jacks  (6  Bobt.  166)  re-- 
viewed  and  approved.  Roderigas  v.  East  River  Savings 
Institution  (court  of  appeals,  unreported  at  date)  does  not 
call  in  question  the  principles  upon  which  Bolton  o.  Jacks 
was  decided. 

In  summary  proceedings  to  recover  possession  of  premises  under 
the  statute  (2  R,  6.  516,  §41),  no  adjournment  can  be  made 
except  upon  the  request  of  a  party  to  the  proceedings,  and  for 
the  purpose  of  enabling  such  party  to  procure  his  witnesses. 

The  statute,  in  authorizing  adjournments  for  a  specified  purpose, 
and  upon  a  specified  request,  impliedly  prohibits  all  adjouriK 
ments  except  such  as  are  so  expressly  authorized. 

The  oflicer  or  magistrate  before  whom  the  proceediag  is  pending 
exceeds  his  jurisdiction  by  an  unauthorized  and  illegal 
a<^oumment,  and  he  is  precluded  from  the  further  hearing  or 
the  exercise  of  jurisdiction  in  the  case,  and  all  his  future  acts 
and  proceedings  in  the  case  are  void.  (Many  oases  cited  in  the 
opinion  of  the  court  on  this  point. ) 

Before  Speib  and  Sanford,  JJ. 

Decided  March  20,  1876. 

This  actaon  was  brought  to  recover  of  the  defend- 
ants the  sum  of  eighty-one  thousand  dollars  and  inter- 
est, alleged  to  be  due  the  plaintiff  as  the  rent  of  the 
third  and  fourth  floors  of  certain  buildings  in  the  city 
of  New  York,  leased  by  him  to  the  Board  of  Supervi- 
sors of  the  county  of  New  York,  to  be  used  and  occu- 
pied as  armories  and  drill-rooms,  for  a  term  of  ten 
years,  from  May  1,  1871,  at  a  rental  of  thirty-six  thou- 
sand dollars  per  annum. 

The  complaint  avers  that  the  tenants,  the  Board 
of  Supervisors,  &c,,  entered  into  possession  on  April 
1,  1872,  and  thereupon  appropriated  and  have  ever 
since  occupied  the  premises  as  an  armory  for  the 
Eighth  Regiment  of  the  National  Guard  of  the 
state  of  New  York,  and  that  the  rent  from  that  day  to 
July  1, 1874,  is  due  and  unpaid. 
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The  consolidation  of  the  connty  of  New  York  with 
the  defendants,  by  act  of  the  legislature,  and  the  con- 
sequent liability  of  defendants  to  pay  such  rent,  are 
averred  in  the  complaint. 

The  answer  denies  the  authority  of  the  Board  of 
Supervisors  to  execute  the  alleged  lease,  except  under 
the  provisions  of  the  act  of  May  17,  1870,  entitled 
*'The  Military  Code,"  and  avers  that  it  was  executed 
in  violation  of  the  provisions  of  that  act,  and  without 
any  prior  demand  having  been  made  in  conformity 
with  section  120  thereof;  and  that,  by  reason  of  the 
absence  of  such  prior  demand,  the  alleged  lease  was 
and  is  wholly  null  and  void. 

Upon  the  trial,  William  J.  Kane  was  called  as  a 
witness  for  plaintiflF,  who  testified  that  since  January  1, 
1870,  he  had  held  the  oflBcial  position  of  justice  of  the 
eighth  district  court,  in  the  city  of  New  York ;  that  pro- 
ceedings were  had  before  him,  as  such  justice,  in  Sep- 
tember, 1874,  in  regard  to  the  premises  described  in  the 
complaint ;  that  on  August  28,  1874,  he  issued  a  sum- 
mons rettirnable  on  September  1.  following ;  that  on  that 
day,  some  one  appeared  and  filed  a  counter-aflidavit ; 
and  that  the  matter  was  adjourned  from  time  to  time, 
thereafter,  until  February  16,  1876,  when  proofs  were 
taken  by  him,  and  judgment  rendered  in  favor  of  the 
landlord. 

The  record  or  roll  of  the  judgment  thus  rendered 
was  then  produced  and  read  in  evidence,  on  the  part  of 
the  plaintiff ;  from  which  it  appeared  that  on  August 
19,  1874,  the  plaintiff  made  oath  in  writing,  before  a 
notary  public,  to  the  effect  that  on  June  1,  1870,  by  a 
written  lease  bearing  date  on  that  day,  he  let  and 
rented  the  premises  above-mentioned  unto  the  Board 
of  Supervisors  of  the  county  of  New  York,  for  the 
term  of  ten  years,  from  May  1,  1871,  at  the  annual 
rent  above  stated ;  that  on  April  1, 1872,  the  said  Board 
of  Supervisors  entered  into  posse5?sion,  and  have  ever 
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since  occupied  said  premises ;  that  the  said  Board  of 
Supervisors  and  the  mayor,  &c.,  of  the  city  and  county 
of  -New  York,  with  whom  the  county  of  New  York  had 
bf  c<  »me  consolidated,  were  indebted  to  him  in  the  sum  of 
eighty-one  thousand  dollars  for  the  rent  of  said  premises 
pursuant  to  said  lease  ;  that  the  relation  of  landlord  and 
tenant  existed  between  himself  and  the  said  Board  of 
Supervisors,  and  the  said  mayor,  &c.,  in  respect  to  said 
premises  ;  and  that  the  said  premises  were  in  the  occu- 
pation of  the  said  Board  of  Supervisors  and  of  the  said 
mayor,  &c.,  as  tenants,  and  of  the  Eighth  Eegiment  of 
the  National  Guard  of  the  state  of  New  York  as  their 
under-tenant ;  that    the  said    regiment  continued  to 
occupy    the    premises,   and    that    the    said  county, 
and  the  said  mayor,   &c.,    held  over    and  continued 
in   possession,   after  default  in  the  payment  of  such 
rent,   without  his    permission.      It  further  appeared 
from  such  record  that  this  affidavit  was  presented  to 
the  said  justice,  and  that  an  application  was  made  to 
him    thereon    on  August    28,  1874,    for  process  and 
proceedings  to  remove  the  Board  of  Supervisors,  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  George  D.  Scott,  and  the  said  Eighth  Regiment 
of  the  N'ational  Guard  from  the  said  premises,  on  the 
ground   set   forth  in   said  affidavit.    That  a  summons 
in  due    form   was  thereupon  issued,  directed   to  the 
sraid  Board   of  Supervisors,   to  these    defendants,  to 
Colonel  Qt?orge  D.  Scott,  commanding  the  Eighth  Regi- 
ment of  the  National  Guard  of  the  state  of  New^  York, 
and  to  the  said  Regiment  as  tenants,  returnable  on 
September  1,  1874,  requiring  them  and  each  of  them  to 
remove  from  the  premises,  or  to  show  cause  on  that 
day  why  possession  thereof  should  not  be  delivered 
to  the  landlord.      That  the  summons  was  duly  served 
on  the  Board  of  Supervisors,  these  defendants,  George 
D.  Scott,  and  the  said  Regiment ;  that  on  September 
1, 1874,  the  landlord  appeared  and  demanded  the  rent 
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and  possession  :  that  '*the  tenant"  appeared  and  fi>d 
counter-affidavits,    viz.,   the    affidavit  of    George   l) 
Scott,  colonel  commanding  the  Eighth  Regiment  of  tbr 
National  Guard,  denying  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  indebtedness  of  th^ 
Board   of  Supervisors  or  of  the  Mayor,  &c.,  to  rh^ 
plaintiff  for  rent,  and  denying  that  the  said  Eighiu 
Regiment  were  under-tenants  of  the  premises.      Th- 
record  shows  no  appearance  by  or  on  behalf  of  the 
Board  of  Supervisors,  or  by  or  on  behalf  of  the  defend- 
ants herein.     It  further  appeared  by  such  record  thai 
the  matter  was  thereupon  adjourned  as  follows  :  from 
September  1  to  September  22 ;  thence  to  October  i:^ ; 
thence  to  October  27  ;  thence  to  November  10:  th*-nc*? 
to  December  8 ;  thence  to  December  15 ;  thence  to  Jan- 
uary 6,  1876  ;  thence  to  January  19  ;  thence  to  Febru- 
ary 2 ;  thence  to  February  16 ;  on  which   day,  after 
hearing  the  allegations  and  proof  of  the    landlord, 
judgment    was  rendered  in  his    favor,   that  he  ha?e 
possession  of  the  premises  by  reason  of  the  non-pay- 
ment of  said  rent. 

Upon  this  proof,  together  with  evidence  showing  a 
proper  demand  for  the  rent  upon  the  comptroller 
of  the  city  of  New  York,  the  plaintiff  rested  his 
case. 

It  was  thereupon  admitted,  for  the  purposes  of  the 
trial,  that  the  lease  in  question  was  executed  without 
any  demand  having  been  made  upon  the  Board  of 
Supervisors,  such  as  is  required  by  section  120  of  the 
Militarj'  Code  of  1870  ;  but  objection  was  duly  taken  to 
the  materiality  of  this  fact,  and  to  its  admissibility  in 
evidence,  on  the  ground  of  an  estoppel  claimed  to  have 
been  created  by  the  adjudication  in  the  district  court : 
and  exception  was  duly  taken  by  the  plaintiff  to  the 
ruling  of  the  court,  thereupon,  made  directing  a  ver- 
dict for  defendant.  The  said  exception  was  ordered 
to  be  heard  at  the  general  term  in  the  firtst  instance. 


BOLLER  V.  MAYOR,  &c.  OF  XEW  YORK.  529 

Opinion  of  the  Court,  by  Sanford,  J. 

judgment  in  the  meantime  being  suspended,  and  the 
case  is  now  before  the  court  for  decision  accordingly. 

J/r.  Wingate^  for  plaintiff,  in  support  of  his  excep- 
tion. 


Mr.  CarteTy  for  defendant,  in  opposition. 

Sanfobd,   J. — The  Board  of    Supervisors  of  the 
county  of  New  York  acted  without  authority  of  law 
in  hiring  the  premises  mentioned  in  the  complaint, 
and  in  accepting  from  the  plaintiff  the  lease  upon 
which  this  action  is  brought.    By  section  120  of  the 
Military    Code    {Laws  of  1870,   ch.  80),   they    were 
authorized,  in  certain  cases,  and  upon  certain  contin- 
gencies, to  erect  or  rent  armories  and  drill  rooms  ;  but 
this  could  only  be  done   under  the  particular  circum- 
stances prescribed  by  the  act,  and  in  accordance  with 
its  provisions.     A  demand  from  the  proper  military 
authorities,  duly  made  and  countersigned,  together 
with  a  certificate  from  the  Adjutant-General  of  the 
state,  was  a  condition  precedent  to  any  action  whatever 
on  their  part  in  this  direction.     No  such  demand  for 
an  armory  to  be  used  by  the  Eighth  Regiment  of  the 
National  Guard  of  the  state  of  New  York,  or  by  any 
of  the  companies  composing  such  regiment,  was  ever 
made  by  any  one.    In  short,    the  indispensable  con- 
ditions, upon  which  depended  the  power  and  authority 
of  the  Supervisors  to  enter  into  the  lease,  were  never 
complied  with,  and,  in  the  absence  of  any  compliance 
with  these  indispensable   conditions,  no  valid   lease 
could  be  made.     The  rent  reserved  by  the  plaintiff'a 
lease  never  became  a  county  charge,  and  any  covenant 
on  the  part  of  the  Supervisors  to  pay  such  rent  waa 
null  and  void,  on  the  principle  of  nltra  vires.     It  is 
suggested,  on  behalf  of  the  plaintiff,  that  tlie  provision 
of  the  statute  with  respect  to  a  demand  and  certificate 

Tin.— 34 
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is  applicable  only  to  the  case  of  armories  provided  for 
the  use  of  separate  companies,  and  that,  by  the  terms 
of  the  act,  the  procurement  of  regimental  armories,  to 
be  used  by  several  companies,  is  made  discrelionarr 
with  the  Supervisors  and  the  Inspector  General ;   but 

such  discretion  is  accorded  and  can  be  exercised  onlv 

•  « 

as  an  alternative  to  the  erection  or  hiring  of  a  com- 
pany, troop,  or  battery  armory,  in  compliance  with  a 
demand  therefor,  duly  made  by  a  captain,  or  com- 
mandant of  a  troop,  battery,  or  company,  counter- 
signed by  the  commandant  of  a  regiment,  battalion, 
brigade,  or  division.  The  conditions  of  the  statute 
must  be  complied  with,  and  it  must  be  made  to  appear, 
in  the  manner  thereby  prescribed,  that  the  exigency 
has  arisen  with  respect  to  at  least  one  company^  troop^ 
or  battery^  before  the  Supervisors  and  the  Inspector 
General  are  at  liberty  to  consider  the  expediency  of 
procuring  suitable  accommodations  for  several.  When 
it  has  been  made  to  appear,  in  the  manner  pointed  out 
by  the  act,  that  the  conditions  exist,  upon  which  an 
armory  for  the  use  of  a  single  troop,  battery,  or  com- 
pany may  be  erected  or  rented,  then,  and  not  till  then, 
may  the  supervisors  either  erect  or  rent  such  armory, 
or  provide  a  regimental  or  battalion  armory,  to  be 
used  by  several  troops,  batteries,  or  companieB,  as  the 
Inspector  General  and  the  Board  of  Supervisors  of  the 
county  shall  deem  expedient.  This  language  readily 
admits  of  a  construction  which  would  make  the 
approval  of  the  Inspector  General  essential  to  the 
adoption  of  either  alternative  ;  but  it  would  be  absurd 
to  suppose  that  the  legislature  intended  to  prohibit  the 
Supervisors  from  procuring  the  armory  accommoda- 
tions  required  by  a  single  company,  troop,  or  battery, 
unless  and  until  the  necessity  therefor  should  be 
made  to  appear  by  a  demand  from  the  proper  company 
and  regimental  authorities,  corroborated  by  a  certificate 
from  the  Adjutant  General  of  the  state,  and,  by  the  vei-y 
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same  enactment,  authorize  and  empower  them,  in  their 
discretion,  with  the  assent  of  the  Inspector  General, 
but  without  any  demand  therefor  whatever,  and  with- 
out any  certificate  from  any  one,  to  incur  the  expense 
of  procuring  the  much  more  expensive,  and  perhaps 
less  needed,  accommodations  of  like  character  that 
would  suflBce  for  several  companies,  or  even  a  whole 
regiment  or  battalion.  Neither  the  county  nor  the 
corporation  of  the  city  was  bound  by  the  lease,  nor 
can  the  appropriation  of  the  premises  to  the  use  of  the 
Eighth  Regiment,  by  a  resolution  of  the  Board  of 
Supervisors,  for  the  use  and  occupation  thereof  by  the 
Eighth  Regiment,  pursuant  to  such  resolution,  be 
deemed  a  ratification  of  the  lease  such  as  will  render 
it  obligatory  upon  the  defendants  (Fallon  i?.  The  Mayor, 
4  Eun,  583  ;  Ford  v.  The  Mayor,  Ibid.  687).* 

The  defendants  were  therefore  entitled  to  a  ver- 
dict upon  the  admitted  facts  of  the  case,  unless,  by 
the  judgment  of  the  justice  of  the  district  court,  they 
were  estopped  from  denying  their  indebtedness  to  the 
'plaintiff  for  the  rent  claimed  by  him  in  such  proceed- 
ings, and  in  this  action,  to  be  in  arrear,  and  from 
asserting  the  invalidity  of  the  said  lease. 

Does  the  judgment  in  such  summary  proceedings 
operate  as  such  estoppel  1 

There  are  many  cases  in  which  estoppels  are  sanc- 
tioned and  sustained  on  equitable  grounds.  But 
the  estoppel  created  by  a  former  adjudication  is 
not  generally  of  this  character,  though  it  may  be,  when 
its  interposition  is  necessary  for  the  protection  of  the 
officers  of  the  tribunal  before  which  it  was  rendered,  or 
for  that  of  innocent  third  persons  who  have  taken 
action  to  their  detriment  on  the  faith  of  it.  In  general 
it  is  merely  a  "technical  estoppel,"  without  other 
sanction  or  support  than  that  of  public  policy.     The 

♦  Affirmed  in  court  of  appeals,  December  21,  1875. 
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maxim  ^^^  inUrestreipublica.ut  sit  finis  litium^^  dis- 
closes its  origin  and  the  ground  on  which  it  rests.  It 
discourages  litigation,  to  the  advantage  of  the  commii- 
nity,  but  like  all  other  technical  estoppels,  it  sometimes 
shuts  out  the  truth,  to  the  detriment  of  the  individual. 
It  is  for  this  reason  that  technical  estoppels  are  deemed 
*' odious,"  and  are  not  favored  in  law. 

In  the  present  case  no  particular  equity  in  favor  of 
the  plaintiff  excludes  the  defense  upon  which  the 
defendants  rely,  and  it  remains  to  be  seen  whether  this 
summary  judgment  will  have  the  effect  of  a  technical 
estoppel. 

To  operate  as  an  estoppel,  a  former  adjudication  must 
have  been  rendered  by  a  tribunal  having  a  complete 
jurisdiction  over  both  the  parties  and  the  subject-mat 
ter  involved.  Unless  these  conditions  exist  the  judg- 
ment is  not  conclusive,  either  in  evidence  or  as  a  plea. 
With  respect  to  courts  having  general  jurisdiction, 
the  intendment  of  law  is  always  in  favor  of  the  validity 
of  their  judgments.  In  regard  to  tribunals  of  limited 
and  special  jurisdiction  there  is  -no  such  intendment. 
Every  fact  necessary  to  uphold  the  jurisdiction  of  in- 
ferior courts  must  either  appear  by  the  record  or  be 
affirmatively  shown  by  evidence  aliunde.  But  what- 
ever be  the  extent  of  the  powers  of  the  court,  whether 
general  or  limited,  if  it  proceed  without  jurisdic 
tion,  its  judgment  will  be  a  nullity;  and  the  record 
thereof  is  never  conclusive  as  to  the  recital  or  statement 
of  a  jurisdictional  fact,  unless  it  be  to  the  extent  of  pro- 
tecting its  officers  or  other  innocent  persons  who  have 
taken  action  to  their  detriment  on  the  faith  of  it. 

These  general  observations  express  the  settled  and 
established  doctrine  on  this  subject.  Any  apparent 
conflict  with,  or  exceptional  departure  from  it,  is  trace- 
able to  the  difficulties  encountered  in  its  application  to 
particular  cases.  The  authorities  on  the  subject  were 
compiled  and  examined  by  this  court  with  great  fal- 
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ness  and  particularity  in  Bolton  v.  Jacks  (6  Mobt,  166); 
and  although  the  soundness  of  the  judgment  rendered 
in  that  case,  which  was  to  the  effect  that  in  admitting 
to  probate  the  will  of  a  testator  not  at  the  time  of  his 
death  an  inhabitant  of  New  York,  the  surrogate  of  this 
county  exceeded  his  jurisdiction,  and  that  his  proceed- 
ings were  void,  and  could  be  attacked  collaterally, 
has  been  recently  questioned  in  the  prevailing  opinion 
of  the  court  of  appeals,  in  the  unreported  case  of 
Roderigas,  administratrix,  &c.  v.  East  River  Savings 
Institution,  to  which  more  particular  reference  will  be 
made  hereafter.  I  am  not  aware  that  the  general  doc- 
trine there  laid  down  by  this  court  has  been  repu- 
diated or  impugned.  The  doctrine  was  stated  in  that 
case  in  the  following  terms :  "Want  of  jurisdiction  will 
render  void  the  judgment  of  any  court,  whether  it  be 
of  superior  or  inferior,  of  general,  limited,  or  local 
jurisdiction,  or  of  record  or  not ;  and  the  bare  recital 
of  jurisdictional  facts  in  the  record  of  a  judgment 
of  any  court,  whether  superior  or  inferior,  of  gen- 
eral or  limited  jurisdiction,  is  not  conclusive,  but  only 
prima  facie  evidence  of  the  facts  recited  ;  and  the 
party  against  whom  a  judgment  is  offered  is  not,  by 
the  bare  fact  of  such  recitals,  estopped  from  showing 
by  aflSrmative  facts  that  they  were  untrue."  Judge 
Allen's  opinion,  in  Dobsoh  x.  Pierce  (12  iV^.  7.,  164), 
and  Judge  Mullin's,  in  Potter  v.  Merchants'  Bank 
(28  JV.  T.  654),  were  cited,  among  many  others,  as 
directly  in  point. 

Applying  this  general  doctrine  to  the  record  of  the 
judgment  now  relied  upon  as  a  conclusive  estoppel, 
we  find,  in  the  first  place,  that  it  was  rendered  by  an 
officer  of  local  and  limited  jurisdiction,  in  special 
statutory  proceedings  of  a  summary  character ;  sec- 
Dndly,  that,  by  virtue  of  the  statute,  the  jurisdiction 
of  such  officer  depends  upon  the  existence  as  between 
the  parties,  of  the  particular  relation  of  landlord  and 
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tenant,  under  an  agreement  whereby  the  premises  in 
question  are  held  (2  H.  S.  513,  §  281 ;  Benjamin  t, 
Benjamin,  1  Sdd,  383,  387).      I  am   of  opinion  that 
the  existence  of  the  relation  of  landlord  and  tenant 
between  the  parties  under  an    agreement  is  a  juris- 
dictional fact,  the  absence  or  non-existence  of  which 
renders  a  judgment  in  summary  proceedings  on  the 
recovery  of  demised  premises  null  and  void  ;  and  that 
it  was  therefore  competent  for  the  defendants  to  show, 
as  they  have  shown  by  the  admission  of  the  plaintiff, 
that  no  such  relation  existed,  inasmuch  as  the  lease 
recited  in  the  record  as  establishing  that  relation  was 
executed  by  the  supervisors  without  legal  authority. 
The  recitals  as  to  such  a  lease  contained  in  the  record 
made  the  judgment  prima  facie  evidence  of  its  exist- 
ence and  validity,  but  that  evidence  was  effectually 
rebutted,  as  it  well  might  be,  by  the  plaintiff's  admis- 
sion, and  the  judgment  was  thus  shown  to  be  null  and 
void  for  want  of   jurisdiction  of  the  subject  matter. 
Had  the  lease  been  valid  the  relation  of  landlord  and 
tenant  would    have    existed,   the  jurisdiction  of  the 
justice  would  have  attached,  and  the  judgment,  in  S'> 
far  as  it  held  that  the  tenant  remained  in  possession 
after  default  in  the  payment  of  rent,  pursuant  thereto, 
without  the  permission  of  the  landlord,  would  have 
been  conclusive  in  this  suit  of  the  defendants'  liability 
to  pay  such  rent,  unless  the  jurisdiction  of  the  justice 
was  assailable  on  other  grounds. 

I  should  have  no  hestitation  in  directing  judgment 
for  defendants  upon  the  verdict  in  this  case,  upon  this 
ground  alone,  were  it  not  for  the  recent  decision  of  the 
<'ourt  of  appeals,  in  the  case  of  Roderigas  v.  East 
River  Savings  Institution,  above  referred  to.  But  for 
that  decision,  the  case  of  Bolton  v.  Jacks  would  not 
only  warrant  such  a  direction,  but,  as  a  controlling 
authority,  would  imperatively  require  it.  In  Birck 
head  v.  Brown  (5  Sand/,  134)  it   was  remarked  that 
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'*  under  a  system  of  jurisprudence  which  clothes 
those  by  whom  the  law  is  to  be  declared  with  so  large 
a  discretion  as  our  own,  it  is  only. by  their  scrupulous 
adherence  to  the  decisions  of  their  predecessors  that 
even  a  resemblance  of  stability  and  certainty  in  th« 
administration  of  justice  can  be  attained  or  preserved, 
and  hence  it  is  only  where  the  error  in  prior  decisions 
is  manifest  and  grave,  the  violation  of  principle  plain 
and  undeniable,  that  the  obligation  of  judges  ^  stare 
decisis '  ceases.''  In  examining  the  prevailing  opin- 
ion adopted  by  the  court  of  appeals  in  the  case  referred 
to,  the  conclusions  of  which  were  sustained  by  a  bare 
majority  of  one,  three  of  the  learned  judges  of  the 
court,  including  the  chief  justice,  dissenting  therefrom, 
I  find  nothing  that  calls  in  question  the  principles 
upon  which  the  case  of  Bolton  v.  Jacks  was  decided. 
It  is  true  that  the  soundness  of  the  decision  in  that 
case  was  questioned,  in  so  far  as  it  proceeded  upon  the 
assumption  that  the  habitation  of  a  testator,  at  the 
time  of  his  death,  was  a  jurisdictional  fact,  which,  if 
erroneously  decided  by  the  surrogate  in  admitting  a 
will  to  probate,  might  be  collaterally  attacked.  But 
the  learned  judge  who  questions  the  correctness  of 
that  decision  admits  that  the  case  before  him,  which  is 
closely  analogous,  is  not  free  from  doubt,  and  that  its 
decision  either  way  would  be  confronted  with  some 
authority,  and  meet  with  some  logical  difficulties ;  and 
he  is  careful  to  declare  that  his  own  conclusions  arv 
'*  based  upon  the  construction  of  the  statutes  of  this 
j^tate  regulating  the  jurisdiction  and  proceedings  of 
surrogate's  courts."  Moreover,  he  asserts  the  same 
general  principles  which  were  laid  down  and  relied  on 
in  Bolton  v.  Jacks,  and  which  I  have  but  reiterated 
above.  Thus  he  remarks  that  "no  court,  no  matter 
iiow  general  its  jurisdiction  may  be,  which  proceeds 
without  jurisdiction  in  the  particular  case,  can  make  a 
valid  record  or  confer  any  rights.     When  a  statute 
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prescribes  that  some  fact  must  exist  before  jurisdiction 
can  attach  in  any  court,  such  fact  must  exist  before 
there  can  be  jurisdiction,  and  the  court  can  not 
acquire  jurisdiction  by  erroneously  deciding  that  the 
fact  exists  and  that  it  has  jurisdiction."  *'  But  where 
general  jurisdiction  is  given  to  any  court  over  auy 
subject,  and  that  jurisdiction  depends  in  the  par- 
ticular case  upon  facts  which  must  be  brought 
before  the  court  for  its  determination  upon  evi- 
dence, and  where  it  is  required  to  act  upon  such 
evidence,  its  decision  upon  the  question  of  its  juris- 
diction is  conclusive  until  reversed,  revoked,  or 
vacated,  so  far  as  to  protect  its  officers  and  all  other 
innocent  persons  who  act  upon  the  faith  of  it.^'  I 
find  nothing  in  this  language  inconsistent  with  the 
general  doctrine  of  Bolton  v.  Jacks,  or  which  must 
needs  be  construed  as  prohibiting  its  application  to 
the  case  now  under  consideration.  Nor  does  it  seem 
to  me  that  the  conclusion  at  which  I  have  arrived  in 
this  case  is  in  conflict  with  that  which  was  reached  by 
the  court  of  appeals  in  Roderigas  v.  East  River 
Savings  Institution.  I  may  add  that  in  the  recent 
case  of  Evans,  Ex'r,  v.  Post  (5  Hun,  338),  the  supreme 
court  in  the  fourth  department,  held  that  in  an 
action  for  the  recovery  of  the  rent  of  premises  from 
which  the  defendant  had  been  removed  by  summary 
proceedings  to  recover  possession,  instituted  by  th^ 
plaintiff  pursuant  to  a  notice  terminating  the  tenancy, 
the  record  of  such  proceedings  was  held  to  be  *'  evidence 
only  of  the  fact  that  the  right  of  the  defendant  to 
continue  in  possession  had  ceased,  and  that  the  plain- 
tift*  was  entitled  to  possession,  and  was  not  legal 
eoidence  of  the  lease.^'  I  therefore  hold  that  the 
record  is  not  a  conclusive  estoppel ;  that  the  plaintifiFs 
exceptions  should  be  overruled,  and  that  the  defen- 
dants should  have  judgment  on  the  verdict. 

But  the  record  in  question  discloses  on  its  face 
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another  groxind,  on  which,  in  my  opinion,  the  validity 
of  the  judgment  may  be  successfally  assailed.  The 
statute  provides  (2  H.  S.  515,  §  41)  that  the  hearing  in 
summary  proceedings  for  the  recovery  of  demised 
premises  may  be  adjourned,  upon  the  request  of 
either  party,  for  the  purpose  of  enabling  such  party 
to  procure  his  witnesses,  whenever  it  shall  appear  to 
be  necessary.  It  does  not  appear  by  the  record  that 
snch  an  adjournment  ever  was,  or  appeared  to  be, 
necessary  for  the  purpose  specified,  or  for  any  pur- 
pose, nor  does  it  appear  that  either  party  ever 
requested  any  adjournment.  There  is  no  recital  to 
that  effect,  and  yet  it  does  appear  that  on  the 
return  day  of  the  summons  the  hearing  was 
adjourned,  and  tliat,  subsequently,  several  successive 
adjournments  were  had.  In  purely  statutory  pro- 
ceedings before  tribunals  of  special  and  limited 
jurisdiction  the  provisions  of  the  statute  must  be 
strictly  complied  with,  and  strict  compliance  there- 
with must  be  affirmatively  shown,  either  by  the 
record  or  otherwise.  No  intendment  in  favor  either 
of  the  acquirement  or  retention  of  jurisdiction  is 
warranted.  By  expressly  authorizing  adjournments 
for  a  specified  purpose,  and  on  a  specified  condition, 
the  statute  impliedly  prohibits  all  adjournments 
except  such  as  are  expressly  authorized. 

By  an  unauthorized  adjournment  the  magistrate  or 
officer  before  whom  the  proceeding  is  pending  exceeds 
his  jurisdiction,  and  his  future  proceedings  are  void. 
It  has  been  repeatedly  held  that  unauthorized  adjourn- 
ments preclude  the  further  exercise  of  jurisdiction  in 
ordinary  suits  at  law  in  justices'  courts,  and  that  such 
suits  are  thereby  discontinued  (Proudfit  v.  Humman, 
8  J.  R,  391 ;  Hogan  v.  Baker,  2  E.  D.  Smith,  22 ; 
Wight  V.  McClave,  3  Id.  316). 

Here  the  adjournments  in  question  were  not  only 
unauthorized  but  expressly  prohibited.     The  statute 
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It 

expressly  declares  (section  41)  that  an  adjourament 
shall  in  no  case  exceed  ten  days.  The  record  shows 
that  the  very  first  adjournment  was  in  palpable  viola- 
tion of  this  provision,  inasmuch  as  it  was  for  a  period 
of  three  weeks.  The  second  adjournment  was  for  the 
same  period.  The  third,  fourth,  fifth,  and  sixth  were 
each  for  two  weeks ;  the  seventh  for  one  week,  the 
eighth  for  three  weeks ;  the  ninth,  tenth,  and  eleveutlj 
were  each  for  two  weeks.  No  authority  for  such  an 
excess  of  jurisdictional  power  has  been  cited,  and  I 
have  been  able  to  find  none.  There  seems  to  be  no 
alternative  to  holding  the  judgment  in  excess  of  juris- 
diction, and  therefore  null  and  void  upon  this  ground; 
certainly  as  against  these  defendants,  who  never 
appeared,  and  who  could  therefore  neither  have  re- 
quested or  assented  to  such  adjournments.  Indeed,  it  is 
not  easy  to  perceive  how  their  request  or  assent,  if 
made  or  given,  could  have  operated  to  warrant  what  the 
statute  expressly  forbids. 

I  am  therefore  of  opinion  that  the  judgment  in 
question  is  void  on  its  face. 

As  the  views  I  have  adopted  dispose  of  the  case,  I 
deem  it  unnecessary  to  consider  the  other  objections 
to  the  validity  of  the  judgment  which  were  urged  on 
the  argument  by  the  learned  counsel  for  the  defend- 
ants. 

The  plaintiflTs  exceptions  are  accordingly  overruled, 
and  judgment  is  ordered  for  the  defendants  upon  the 
verdict. 

Speib,  J.,  concurred. 
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THE  AMERICAN  DOCK  AND  IMPROVEMENT 
COMPANY,  Plaintiff  and  Respondent,  v. 
ROBERT  H.  STALEY,  Defendant  .and  Ap- 
pellant. 

« 

election  between  causes  op  ACTION— 

MotioD  for  shoald  be  made  before  the  cause  is  called  on  for  trial. 
COUNTER-CLAIM— 
When  answer  will  not  be  regarded  as  pleading  it. 
When  it  asks  that  the  sum  therein  mentioned  may  be  set-off 
against  any  sum  that  may  be  allowed  to  the  plaintiff. 
SET-OFF— 
Defense  of  needs  no  reply. 

Before  Oubtis  and  SEDawiOK,  JJ. 

Eaard  June,  1875  ;  Deeidsd  August  8,  1875. 

George  L.  Ingraham^  for  appellant. 
R.  N,  De  Forest^  for  respondent. 

Tbe  action  was  to  recover  wharfage  for  sundry  canal 
boats  and  vessels. 

The  complaint  contained  two  causes  of  action — one 
alleging  an  agreement  by  defendant  to  pay  for  wharf- 
age certain  specified  prices,  the  other  alleging  an  agree- 
ment by  defendant  to  pay  for  wharfage  so  much  as  the 
same  should  be  reasonably  worth. 

The  answer,  after  putting  in  issue  some  of  the  allega- 
tions contained  in  the  first  cause  of  action,  proceeded 
thus : 

^''Second.  And  this  defendant  further  answering  the 
said  complaint  alleges  (it  then  set  out  an  agreement 
between  the  plaintiff  and  defendant,  and  a  breach  ot 
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such  agreement)  and  then  concluded  thus  :  "  And  that 
in  consequence  of  the  said  refusal  of  the  said  plaintiffs 
to  perform  the  said  agreement,  this  defendant  suflfered 
damage,  amounting  to  the  sum  of  three  hundred  dol- 
lars, and  which  sum  this  defendant  asks  may  be  set 
oflf  against  any  sum*  that  may  be' allowed  the  plaintiff 
in  this  acftion.  And,  excepting  as  hereinbefore  admit- 
ted, this  defendant  denies  each  and  every  allegation 
contained  in  the  said  complaint  constituting  the  first 
cause  of  action. 

'*  Third.  And  this  defendant,  in  answer  to  the  second 
cause  of  action  in  the  said  complaint,  denies  each  and 
every  allegation  therein  contained. 

"  Wherefore,  defendant  demands  judgment  that  the 
complaint  of  the  plaintiffs  herein  be  dismissed,  with 
costs." 

On  the  trial  defendant  moved  that  plaintiff  be  com- 
pelled to  elect  between  the  two  causes  of'action. 

The  motion  was  denied,  and  defendant  accepted- 
Plaintiff  had  a  verdict. 

On  appeal  it  was  urged  that  defendant  was  entitled 
to  judgment,  on  the  ground  that  the  answer  set  up  a 
counter-claim  to  which  there  was  no  reply. 

Curtis,  J.,  wrote  for  affirmance,  holding  the  pro- 
position stated  in  the  head-note. 

Sedgwick,  J.,  concurred. 
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WILLIAM  WADE,  Paintiff  and  Respondent,  v. 
ANTHONY  DE  LEYER,  Defendant  and  Ap- 
pellant. 

I.  OPENING  JUDGMENT— 
1.  Laches. 
Where  fourteen  years  had  elapsed  since  the  entry  of  judgment,  and 
defendant  had  been  examined  on  supplementary  proceedings 
more  than  four  prior  to  the  motion,  and  no  satisfactory  excuse 
or  reason  for  the  delay  was  shown,  held  that  the  motion  to 
open  the  judgment  was  properly  denied  on  the  ground  of 
laches. 

(a)  Suit  pending  for  an  aeeounting. 
That  a  suit  is  pending  by  the  defendant  in  the  judgment 
against  the  plaintifE  therein  for  an  accounting,  and  the 
judgment  sought  to  be  opened  is  claimed  to  be  simply 
the  reduction  into  that  form  of  collateral  securities,  con- 
stitutes no  ground  for  opening  the  judgment,  but  on  the 
contrary  shows  that  there  is  no  groimd  on  which  to  sus- 
tain the  motion ;  as  the  court  in  which  the  accounting 
suit  is  pending,  can  give  all  the  protection  which  the 
equities  of  the  case  call  for. 
n.  EXECUTION— 
1.   When  leave  of  court  to  is»ue  not  required. 
When  an  execution  has  been  issued  within  five  years  after 
entry  of  the  judgment,  and  returned  unsatisfied  in  whole  or  in 
part,  a  seeond  exeoution  can  be  issued  without  leaye  of  the 
court 

Before  Cubtis  and  Sedgwick,  J  J. 

Heard  June^  1876 ;  JMcided  August  8, 1875. 

D.  McMahon  and  F.  Byrne^  for  appellant. 
Charles  Blandy^  for  respondent. 
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CuBTis,   J.,   wrote  for  afBrmance,  holding   aboTe 
propositions. 

Sedgwick,  J.,  concurred. 


JOHN  LEHMAIER,  et  aZ.,  PLAnrnFFs  Ain>  Appel- 
lants, V.  ALMON  W.  GRISWOLD,  Defendaot 
AND  Respondent. 

L  INQTJEBT    taken   for   want  op   AN   AFFIDAVIT  OF 
MERITS,  WHERE  ONE  IS  REQUIRED— 
1.  Dkorbtton. — ^The  setting  aside  of  mich  an  inquest  on  temif  if 
in  the  discretion  of  the  Court  at  Special  Term. 
n.  order  RESTING  IN  DISCRETION— 
1.  Can  be  reviewed  only  when  it  appears  that  there  was  an  ahu$  ol 
discretion. 

Before  Curtis  and  Sedgwiok,  J  J. 

Heard  June,  1875 ;   Decided  August  8,  1870* 


Lewis  Sanders,  for  appellant. 
Qharles  Lee  Clarice^  for  respondent. 
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LiOXJIS  HAAS,  Assignee,  etc.,  Plaintiff  and  Re- 
spondent, V.  THOMAS  O'BRIEN,  Defendant 
AND  Appellant. 

Appeal  fi:om  judgment  entered  on  the  report  of  a 
referee. 

Before  Oubtis  and  Sedowiok,  JJ. 

Bedded  August  8,  1870. 

Francis  (J.  Detlin^  for  appellant. 
Jacob  &  Koch^  for  respondent. 
No  opinion. 
Judgment  affirmed. 


CHARLES  W.  HANCK,  Plaintiff  and  Respond- 
ent, V.  VERNON  K.  STEPHENSON,  Jb.,  De- 

fend  ANT  AND  APPELLANT. 

verdict  on  conflicting  evidence. 

One  of  the  rectwrnfor  the  rule,  that  the  court  wiU  not  disturb. 
Though  the  court  may  draw  a  different  conclusion  from  the  evi- 
dence submitted  upon  the  piinted  papers  than  what  the  jury 
did,  yet  it  must  be  considered  that  the  latter  had  the  advan- 
tage of  seeing  the  manner  and  appearance  of  the  toitnetaes  as  well  as 
of  hearing  their  statementji^  and  that  is  a  circumstance  to  which 
the  law  attaches  importance. 


^ 
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Before  Curtis  and  Sedgwick,  JJ. 

Eeard  June^  1875 ;  Decided  August  8,  1875. 

'James  A.  Hudson^  for  appellant. 
William  C.  TYaphagen^  for  respondent. 

Appeal  from  a  judgment  entered  on  a  verdict,  and 
from  an  order  denying  a  motion  to  set  aside  the  verdict, 
and  for  a  new  trial,  made  on  the  minutes. 

The  only  question  involved  was  whether  the  verdict 
should  be  set  aside  on  the  evidence. 

Curtis,  J.,  wrote  for  affirmance,  laying  down  aboye 
proposition. 

Sedgwick,  J.,  concurred. 


HENRY  G.  HARRISON,  Plaintiff  aitb  Appel- 
lant, V.  EDWARD  S.  TINKER,  Disfendaxt 
AND  Respondent. 

VALUE  OF  services. 

Akchitect. — ^Action  by  to  recover  the  yalue  of  services.     Plaintiff 

claimed  that  there  was  an  usaal  and  customary  rate  of  compeo» 

tion  for  the  services  of  an  architect,  and  introduced  evidence  to 

show  that  such  rate  was  five  per  cent,  on  the  cost  of  the  building. 

Enidenee  in  rebuttal. — Held,  that  defendant,  for  the  purpose  of 

showing  that  the  rates  weie  not  uniform,  might  prove  tbe 

highest  price  he  had  ever  paid  for  the  same  kind  of  workpe^ 

formed  by  the  plaintiff,  the  highest  as  well  as  the  lowest 

cost  of  any  house  built  by  him,  and  what  the  services  of  an 

architect  paid  for  by  him  included. 


« 
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Before  Fbeedman  and  Speib,  JJ. 

Heard  August  6, 1875;  Decided  December  6,  1875. 

Preedman,  J.,  wrote  for  affirmance,  laying  down 
above  proposition. 

Speib,  J.,  concurred. 


ROBERT  SEAMAN,  Plaits^tiff  and  Respondent,  v. 
ANTHONY  McREYNOLDS,  Impleaded,  etc.. 
Defendant  and  Appellant. 

L  cause  reserved  generally  on  trial  calendar. 

1.  What  itbcbssabt  to  place  it  on  a  day  calendab. 
(a)  Two  days'  notice  to  place  it  on  a  day  calendar  for  trial  must 
be  given  to  all  defendants  who  answer  separately  by  different 
attorneys. 

1.  Default  taken  against  one  of  such  defendants  without 
notice  to  his  attorney  is  irregular ,  and  must  be  set  aside. 

n.  appeal. 

An  ordeb  denying  a  motion  to  set  aside  a  default  so  taken  will  be 
reversed  on  appeal.     The  court  below  should  have  exercised  its  dis- 
cretion in  opening  the  default. 
Notice  of  appeal — amendment  op. 

A  notice  signed'^  of  counsel "  is  irregular ;  but  the  General 
Term  may  correct  it  by  substituting  **  attorney "  for 
*' counsel." 

Before  Moxbll,  Ch.  J.,  and  Sedgwick,  J. 

Hea>  d  Kovemffi')\  1875;  Decided  Dec<mf>ei' (y,  1S75. 
vrn. — r..' 


646  ETTLINGER  v.  SILBERSTEIN. 

Statement  of  the  Case. 

Daniel  T.  Bobertsony  for  appellant. 

H.  M,  Whitehead^  for  respondent. 

Peb  Cubiah,  holding  above  propositions,  and  re- 
versing order  below. 


GEOEGE  ETTLINGEE,  Plaintiff  and  Respondent, 
V.  HENRIETTA  SILBERSTEIN,  DEFKin>AifT  and 
Appellant. 

APPEAL  DOES  NOT  LIB, 
From  a  judgment  entered  upon  a  referee's  report  made  in  conform- 
ity with  a  stipulation  entered  into  by  the  parties  and  their  att(»^ 
neys,  after  evidence  adduced  on  both  aides,  and  rulings  made  to 
which  exceptions  had  been  taken. 

Violation  of  stipulation, — ^Remedy  for  must  be  sought  at  Special 
Term. 

Before  Monell,  Ch.  J.,  and  Sedgwick,  J. 

Eeard  November^  1876 ;  Bedded  December  6, 1875. 

Philip  Levy^  for  appellant. 

2).  S.  Riddle^  for  respondent. 

Pee  Cubiam,  holding  above  propositions. 


1 

\ 


MAYORGA  ».  MAYORGA.  647 


Statement  of  the  Case. 


MAGDALENA  MAYOBGA,  Pladttiff  and  Appel- 
lant, V.  JOSIEdela  ROSA  MAYORGA,  Defen- 
dant AND  Respondent. 

Before  Monell,  Gh.  J.,  and  Sedgwick,  J. 

Eiord  NotembeTy  1875;  Decided  Deeember  6, 1875. 

Appeal  from  jadgment  on  verdict,  and  from  order 
denying  motion  to  set  aside  verdict  as  against  the 
weight  of  evidence. 

Ethan  Allen^  for  plaintiff  and  appellant. 

■ 
E.  T.  Rice^  for  defendant  and  respondent. 

Pee  Curiam. — On  examining  the  testimony  it  ap- 
pears that  the  evidence  of  the  defendant  supports  the 
verdict  and  his  credibility  was  fairly  and  properly  sub- 
mitted to  the  decision  of  the  jury. 

Judgment  and  order  appealed  from  are  affirmed, 
with  costs. 


648  NETTLETON  v.  MATHEWS. 


Statement  of  the  Case. 


JEREMIAH  J.  COLEMAN  and  others,  Pi^ottiffs 
AND  Respondents,  v,  SAMUEL  CRUMP,  Defen- 
dant AND  Appelant. 

Appeal  from  judgment. 

Before  Monell,  Ch.  J.,  and  Sedgwick,  J. 

Eeard  November^  1875;  Decided- December  H^  1875. 

WilUcmi  Henry  Arncmx^  for  appellant 
Andrew  Boardman^  for  respondent. 
Feb  Curiam. — Judgment  affirmed,  with  costs. 
No  opinion  was  delivered. 


HARVEY  S.  NETTLETON,  Plaintiff  and  Respon 
dent,  v.  EDVV^ARD  MATHEWS,  Defendant 
AND  Appellant. 

assignment  op  claim  sued  on. 

Date  of^  when  immaterial. 
When  the  evidence  clearly  shows  that  it  was  made  after  the  ren- 
dition of  the  services,  the  claim  for  which  was  assigned 

Before  Preedman  and  Speib,  JJ. 

Heard  October^  1875 ;  Decided  December  6,  1875. 


PIERCE  V.  BBOWN.  549 


Statement  of  the  Case. 


O.  Delafield  Smithy  for  appellant. 
8.  E.  Churchy  for  respondent. 

Freedman,  J.,  wrote  for  affirmance,  laying  down 
above  proposition. 

Speib,  J.,  cononired. 


FAYETTE  W.  PIEECB,  et  al.,  PLiairTiFFS  and 
Appellants,  v.  PAUL  S.  BROWN,  et  al.,  Defen- 
dants AND  Respondents. 

Before  Curtis  and  Sedgwick,  JJ. 

Heard  Jamtarp,  1876 ;  Decided  Febrtuiry  7, 1876. 

M.  GoTnpton,  for  appellant. 

Le  Eoy  S.  Gove,  for  respondent  M.  S.  Brown. 

Mortimare  San/or dy  for  respondent  P.  S.  Brown. 

The  complaint  was  dismissed  in  the  court  below, 
and  judgment  was  recovered  by  defendants. 

Curtis,  J.,  wrote  for  affirmance,  holding  that  the 
evidence  failed  to  sustain  the  cause  of  action  alleged 
in  the  complaint. 

Sedgwick,  J.,  concurred. 


550  HAUGHWOUT  v,  GARRISON. 


Statement  of  the  Case. 


JONAS  FISCHER.  Plaintiff  and  Respondest,  ©. 
THE  HOPE  MUTUAL  UPE  INS.  CO.  OF  NEW 
YORK,  Defendant  and  Appellant. 

LEAVE  TO  APPEAL  TO  THE  COURT  OF  APPEALS 

Will  be  granted  where  there  are  numerous  other  daimB  against 
the  defendant  involving  the  same  questions. 

Before  Curtis  and  'Sedgwiok,  JJ. 

Heard  January^  1876 ;  Decided  February  7,  1876. 

Samuel  A.  Noyes^  for  the  motion. 

D.  8.  Riddle^  opposed. 

Curtis,  J.,  wrote  in  favor  of  the  motion,  laying  down 
the  above  proposition,  and  holding  that  the  case  came 
within  the  rule  indicated  in  Eadde  «.  Batterfield,  38 
Supr,  Ct,  JR.,  p.  44. 

Sedowiok,  J.,  concnrred. 


EDER  V.  HAUGHWOUT,  and  another,  Plaintiffs 
AND  Respondents,  v.  CORNELIUS  K.  GARRI- 
SON AND  anotheb.  Defendants  and  Appel- 
lants. 

Before  Speir  and  Sanford,  JJ. 

Heard  Februa/ry^  1876 ;  Decided  March  20,  1876. 

O.  Bainhridge  Smithy  for  appellants. 


CARPENTER  V.  BRAND.  551 

Statement  of  the  Case. 

SullivaUy  Kobbe  and  Fowler^  for  respondents. 

'Appeal  by  defendants  from  a  judgment  entered  on 
the  report  of  a  referee.  The  only  question  involved 
was  whether  the  findings  of  fact  were  sustained  by  the 
evidence. 

Speib,  J. ,  wrote  for  affirmance. 
Sanford,  J.,  concurred. 


GEORGE  CARPENTER,  Plaintiff  and  Respond- 
ent, V.  CHRISTIAN  BRAND,  Defendant  and 
Appellant. 

interest,  from  what  time  allowed. 

Services  rendered  ;  interest  is  allowable  from  the  time  the  ascer- 
tained amount  became  due. 

Before  Monell,  Ch.  J.,  and  Curtis,  J. 

Heard  December,  1875;  Decided  February  7,  1876. 

Appeal  by  defendant  from  a  judgment  entered  on 
the  report  of  a  referee.  Two  questions  involved  : 
One,  that  stated  in  the  head-note  ;  the  other,  whether, 
under  the  evidence,  the  report  should  not  be  set  aside 
on  the  facts. 

Benjamin  T.  Kissam,  for  appellant. 

8,  Jones^  for  respondent. 

Curtis,  J.,  wrote  for  affirmance. 

Monell,  Ch.  J.,  r^onourred. 


^ 


662  BELL  V.  SPOTTS. 


Statement  of  the  Case. 


ANNIE  E.  BELL,  Adm'x.,  .&c.,  Plaiktiff  akd 
Appellant,  also  Respondent,  v.  JANE  P. 
SPOTTS,  Adm'x.,  &c.,  Defendant  and  Ap- 
pellant, AND  ALSO  Respondent. 

EQUITABLE  ACTION. 
Defense  that  Plaizttiff   has  a  pebfbct  Rbhxdy  at  Llw, 
whbbe  it  icubt  be  mtebposed. 
Must  be  presented  bj  the  annoer^ 

otherwise  not  aTailable  at  the  hearing. 

Before  Speir  and  Sanfobd,  JJ. 

Esard  Februarpy  1876;  Decided  March  20,  1876. 

John  E.  Parsons^  for  plaintiff. 

F.  R.  Coudertj  for  defendant. 

This  case,  in  addition  to  the  proposition  stated  in 
the  head-note,  merely  involved  a  qnestion  of  fact. 
The  canse  was  tried  before  a  referee ;  both  parties 
appealed  ^rom  the  judgment.  The  general  term  laid 
down  the  proposition  in  the  head-note,  and  held  tLat 
the  referee  had  correctly  decided  the  question  of  fact. 

Speib,  J.,  wrote  for  affirmance. 

Sanfobd,  J.,  concurred. 
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ABATEMENT. 
See  Action,  4-15. 

ACCEPTANCE. 

Bee  Bills  of  Ezchanob,  1,   2; 

Mabshallinq  Assbts,  2; 

Sales,  1-4. 

ACCOUNTING, 

See  Action,  12-15 ;  Jttdghbnt, 
2,  8. 

ACTION. 

1.  An    election    by  the    plaintiff 
'    between  causes  of  action,  in  a 

proper  case,  may  be  obtained  by 
a  motion  at  special  term  to  have 
the  pleading  made  more  definite 
and  certain.  Faulks  v.  Kampy 
70. 

2.  Thus  when  the  allegations  of 
the  pleading  are  such  as  to  leave 
it  uncertain  whether  the  party 
pleading  puts  himself  on  a  cause 
of  action  founded  on  the  affirm- 
ance of  a  contract  therein  re- 
ferred to,  or  on  one  founded  on 
a  rescission  of  such  contract,  he 
may  oe  compelled  to  make  his 
election  by  an  order,  made  on  a 
motion  therefor,  directing  him  to 
make  the  pleading  more  definite 
and  certain,  so  that  it  shall 
clearly  appear  whether  he  elects 
to  aflinn  or  rescind.    lb, 

8.  An  application  by  the  repre- 
sentative of  a  sole  defendant, 


5. 


6. 


deceased,  to  have  the  action 
revived  and  continued,  will  not 
be  granted  unless  the  deceased 
defendant  had  before  his  death 
acquired  rights  or  benefits  in  the 
litigation.  Republic  of  Peru  v. 
Rieveiy  816. 

Where  an  action  was  brought  to 
restrain  the  defendant  from 
using  and  imitating  trade- 
marks, and  selling  spurious  for 
genuine  articles,  and  for  dama- 
ges, and,  after  answer,  a  tem- 
porary injunction  was  granted  on 
notice  to  the  defendant,  and 
without  any  opposition  from 
him,  and  no  motion  was  made 
by  him  to  vacate  or  modify  the 
injunction,  and  the  defendant 
died  before  the  case  was  tried, 
Helcf,  that  a  motion  made  by  the 
administratrix  of  the  defendant 
that  the  action  be  continued 
against  herself  as  such  admin- 
iBtratrix  should  be  denied.     lb. 

There  has  been  no  change  in 
the  law  as  to  revivor  of  actions 
since  the  Revised  Statutes, 
except  an  extension  by  the  Code 
of  a  right  to  a  revival,  before  as 
well  as  after  trial  or  interlocu- 
tory judgment.  People  of  the 
State  of  New  Torh  v.  Stark- 
weather^  458. 

Th^  test  as  to  whether  the  action 
can  be  revived,  both  under  the 
Revised  Statutes  and  the  Code, 
is  whether  the  cause  of  action 
survives.    lb. 
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7.  The  test  of  the  survivorship  of  a 
cause  (;f  action  is  whether  the  ac- 
tion might  be  originally  brought 
against  the  executors.     lb. 

8.  Where  the  cause  of  action  is 
money  due,  or  a  contract  to  be 
performed,  or  gain  or  acquisi- 
tion by  the  labor  or  property  of 
another,  or  on  a  promise,  express 
or  implied,  by  the  deceased,  there 
it  survives.     lb. 

9.  Where  the  cause  of  action  is  for 
wrongs  to  property,  rights,  or  in- 
terests, an  action  may  be  brought 
against  the  representative.  §  1, 
art.  1,  title  3,  chap.  8,  pt.  3,  E. 
6.  Such  a  cause  of  action  sur- 
vives.    Jb. 

10.  Laws  of  1875,  chap.  49,  Pecula- 
tion Act,  gives  the  people  a  right 
of  action  for  any  money  or  prop- 
erty owned  officially  by  any  mu- 
nicipal corporation  which  has 
without  right  been  obtained,  re- 
ceived, converted,  or  disposed 
of,  and  for  any  damages  by  rea- 
son of  such  obtaining,    lb. 

11.  Notwithstanding  the  words 
*' without  right "  the  action  may 
be  regarded  as  founded  on  an 
implied  contract,  and  the  people 
may  waive  the  tort,  and  bnng 
their  action  on  contract;  but 
even  if  it  is  essential  under  the 
act  to  bring  the  action  in  tort, 
basing  it  on  fraud  or  deceit,  or 
on  some  other  wrong,  it  would 
be  a  wrong  to  property,  rights, 
or  interests ;  and  in  either  aspect, 
under  above  principles,  the  cause 
of  action  would  survive,  and  the 
people  would  be  entitled  to  re- 
vive against  the  representative 
of  a  deceased  defendant,     lb, 

12.  In  an  equity  action  against 
several  defendants  for  an  ac- 
counting, on  the  death  of  one 
of  the  defendants  the  action 
survives,  and  his  executors  and 
representatives  should  be  made 
parties.  HaUtead  v.  Cochcroft^ 
519. 

13.  The  executors  or  representa- 
tives may  be  brought  in  as  par- 
ties by  a  motion  in  the  action 
made    by   them    or    any   other 


Sarties  interested  in  the  revivaL 
b. 

14.  If  the  power  to  direct  the  con- 
tinuation of  the  action  doe^  not 
existy  no  relief  can  be  afforded  ; 
but  if  it  does  ezitt^  the  circnm- 
stances  which  will  jastify  its 
exercise  rests  in  the  le^l  discre- 
ti(m  of  the  court.     lb. 

15.  In  the  case  at  bar  a  referee 
had  reported  that  the  plaintiffs 
were  entitled  to  an  account  from 
both  of  the  defendants.     In  the 
meantime  one  of  the  defendants 
died.     After  his  death,  on  appli- 
tion  of  plaintiff,  an   order  was 
made  discontinuinff   the  action 
as  to  the   deceased.     The  sur- 
viving defendant  appealed  from 
that  order,    claiming    that  the 
executrix  of  the  deceased  defen- 
dant should  be  made  a  party  to 
the  action.     Held^  that  the  order 
should    be    reversc^d,     on     the 
ground  that  the  executrix  was 
a  necessary  party  to  the  action, 
and  should  be  brought  in.     Id. 

16.  A  motion  for  election  between 
causes  of  action,  should  be  made 
before  the  cause  is  called  on  for 
trial.  American  Dock  and  Im- 
provement Company  y.  iStoZ^, 
539. 

See  AssiGNXEKT,  3  ;  Coumteb- 
Glaim  ;    Cbeditob's    Suit  ; 

DBATH  ;     FORECLOSURK  ; 

Fraud  ;  Diyobce  ;  In 
terpleadeb;  Mali- 
cious      Prosecu- 
tion; Sales,  1- 
4,  15,  16. 

ADJOURNMENT. 
See  Summary  Proceedings. 

AFFIDAVITS. 

See  Affbal,  26-80;  New  Trial, 

6-8 

AGENCY. 
See  Broe:er8;  Counter-Cladc,  L 

AGREEMENTS. 
See  Contracts  ;  Stipulations. 
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AMENDMENT. 

1.  Upon  a  motion  for  amendment 
of  an  answer,  by  setting  up 
matter  alleged  to  constitute  a 
further  defense,  it  is  to  be  con- 
sidered whether  the  matter  con- 
stitutes a  defense  or  counter- 
claim. If  it  does  not,  the  mo- 
tion may  be  denied,  and  the 
order  of  denial  will  not  be 
reversed  on  appeal.  Wehle  t. 
Connor,  24. 

a.  Power  of  the  court  to  require 
as  terms  upon  amendment  of  an 
answer  the  payment  of  all  costs 
and  disbursements  from  and 
after  notice  of  trial,  when  such 
terms  are  eminently  just  and 
proper.  Tribune  Association  v. 
»mith,  99. 

See  Creditor's  Suit,  5;  Rbfbr- 
ENOE,  2-4  ;  Trial,  7-9. 

ANSWER. 
See  Amendment;  Pleading,  8-16. 

APPEAL. 

1.  An  objection  at  the  conmience- 
ment  of  the  examination  of  an 
expert  in  handwriting,  to  ques- 
tions designed  to  show  his  busi- 
ness, his  ability,  knowled^, 
and  skill,  on  the  ground  of  im- 
materiality, is  not  maintainable 
on  appeal.     Roe  v.  Roe,  1. 

^.  Neither  is  a  general  objection 
**to  this  class  of  evidence" 
maintainable,  to  questions  hav- 
ing such  design  in  view.  If 
subsequent  questions  and  an- 
swers exceed  the  limit  to  which 
an  expert  can  testify,  further 
and  specific  objections  should  be 
interposed.     II. 

3.  Overruling  an  objection  to  an 
improper  question  does  not  con- 
stitute cause  for  reversal  where 
the  answer  was  proper  and  com- 
petent evidence.  Fagnan  v. 
Knox,  41. 

4.  Crenerally,  orders  directing  a 
pleading  to  be  made  more  defi- 
nite and  certain  do  not  affect  a 
substantial  right.  Faulks  v. 
Kamp,  70. 


5.  Thus,  an  order  directing  a 
pleading  to  be  made  more  defi- 
nite and  certain  so  that  as  be- 
tween two  causes  of  action  con- 
tained therein — the  one  based 
on  the  affirmance  of  a  certain 
contract,  and  the  other  on  its 
rescission — it  shall  clearly  ap- 
pear upon  which  one  the  party 
pleading  elects  to  proceed,  does 
not  affect  a  substantial  right. 
lb. 

6.  An  appeal  from  an  order  grant- 
ing rebef  on  terms,  taken  from 
that  part  which  imposes  the 
terms,  will  not  lie.  Tribune  As- 
sociation V.  Smith,  81. 

7.  If  improper  terms  are  imposed, 
the  remedy  is  by  appeal  from 
the  order  as  a  whole;  unless, 
perhaps,  the  terms  are  separated 
into  parts,  some  of  which  may 
be  reversed  without  affecting 
the  others,  in  which  case  it  may 
be  that  such  parts  as  are  claimed 
to  be  improper,  may  be  reviewed 
on  appeal  from  them  only,  and 
if  found  erroneous,  reversed. 
lb. 

8.  Upon  an  appeal  to  the  general 
term  from  an  order  in  tne  dis- 
cretion of  the  court  below,  the 
general  term  can  not  act  as  if 
it  had  the  power  to  entertain 
the  motion  originally.  What- 
ever relief,  other  than  the  bare 
reversal  or  affirmance,  either 
party  may  desire,  must  be  sought 
for  and  obtained  at  the  special 
term.     lb, 

9.  On  an  appeal  from  the  judg- 
ment only,  the  only  questions 
that  can  be  reviewed  are  ques- 
tions of  law.  An  alleged  excess 
of  damages  found  by  a  jury, 
and  an  exception  to  the  deci- 
sion of  a  motion  for  a  new  trial 
upon  the  minutes  of  the  court, 
can  not  be  considered  or  re- 
viewed upon  such  an  appeal. 
Alfaro  V.  Davidson,  87. 

10.  In  an  appeal  from  a  judgment 
only,  the  refusal  of  the  court  (in 
consequence    of  plaintiff's  ob- 

I  jection  thereto)  to  allow  the 
jury  to  take  with  them,  on  re- 
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tirement,  for  consultation,  three 
certain  bills  which  had  been 
received  in  evidence,  is  not 
properly  reviewable  by  the 
general  term.  The  refusal  was 
a  matter  resting  solely  within 
the  discretion  of  the  court. 
Harnett  v.  Oarvey^  96. 

11.  If  an  appellant  seeks  to  raise 
the  question  of  the  sufficiency 
and  regularity  of  a  memorandum 
of  the  sale  made  by  an  auction 
eer,  and  which  was  proved  on 
the  trial  without  objection,  he 
must  procure  the  same  to  be 
incorporated  in  the  case,  and 
thus  furnish  the  court  the 
means  of  deciding  upon  its  suf- 
ficiency. In  such  a  case,  the 
court  on  appeal  must  neces- 
sarily assume  that  it  was  suffi 
cient,  and  that  there  was  no 
error  of  the  jud^  before  whom 
the  case  was  tried,  in  deciding 
that  the  same  was  sqfficient. 
OovMnery  v.  PecvnaU^  118. 

12.  Upon  appeal  from  an  order 
denying  a  motion  for  a  new  trial 
made  at  special  term  on  a  case, 
on  the  ground  that  the  verdict 
is  not  sustained  by  the  evidence, 
although  the  point  was  not 
raised  at  the  trial,  either  on  a  mo- 
tion to  dismiss  the  complaint,  or 
by  a  request  for  the  direction  of  a 
verdict,  yet  it  may  be  considered 
both  on  the  motion  and  on  the 
appeal,  and  if  the  evidence  be 
insufficient,  the  judgment  will 
be  reversed.  Peck  v.  Cohere, 
142. 

13.  The  power  to  vacate  a  judg- 
ment is  so  far  diacretionary  that 
an  order  of  vacatur  will  not  be 
reversed  unless  there  was  an  im- 
mistakable  abuse  of  discretion. 
Wehle  V.  Bowery  8aving»  Bank^ 
161. 

14.  What  does  not  show  such  abuse. 
lb. 

15.  That  after  the  affirmance  by 
the  general  term  of  a  judgment 
in  favor  of  plaintiff,  the  court  of 
appeals  without  writing  any  opin- 
ion, or  assigning  any  reason  there- 
for, has  reversed  a  judgment  in 


favor  of  a  different  plaintiff  in 
another  action  against  the  same 
defendant,  involving  the  same 
facts,  and  depending  on  the  samt 
law  as  the  action  in  which  the  r.r 
argument  is  sought  involves  and 
depends  on,  does  not  fumisli 
sufficient  ground  to  call  for  a 
re-argument  on  defendant's  ap- 
plication. BtUterJield  v.  Badde, 
169. 

16.  A  stipulation  that  the  verdict 
to  be  rendered  in  a  cause  on  trial 
shall  control  and  be  conclosive 
in  certain  other  causes,  and  that 
judgment    be  entered   in   such 
other  causes  accordingly,    and 
that  the  same  evidence,  rating, 
exceptions,   and  charges,    shall 
be  considered  as  inserted  in  such 
other  causes  as  are  in  the  cause 
on  trial,  and  shall  be  as  of  record 
in  all  the  causes,  in  terms  applies 
to  the  trial  only,  and  its  force 
and  effect  is  spent  with  the  ver 
diet.     lb. 

17.  Therefore  the  fact  that  the 
judgment  entered  on  a  verdict 
for  plaintiff  in  one  of  the  causes 
mentioned  in  the  stipulation  has 
been  reversed  in  the  court  of 
appeals,  does  not  of  itself  entitle 
the  defendants  in  the  other 
actions  to  a  reversal  of  the  judg- 
ments, and  consequently  noc  to 
a  re-argument.  But  as  the  spirit 
and  intent  of  the  stipulation 
was  substantially  that  the 
untried  actions  should  abide 
the  event  of  the  one  which  was 
tried,  and  therefore  under  it  the 
defendants  in  those  actions  are 
fairly  entitled  to  obtain  the 
benefit  of  the  decision  of  the 
higher  court  in  the  case  which  has 
been  decided  there,  and  as  on  a 
re-argument  they  may  satisfy  tlie 
court  that  its  former  decisioD 
has  been  reversed,  or  is  incor- 
rect, and  thus  get  the  benefit  of 
the  decision  of  the  higher  court, 
a  re-argument  should  be  granted. 
lb. 

18.  Upon  appeal  from  an  order 
entered  on  a  motion  for  a  new 
trial    on    the    minutes,    where 
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there  is  no  conflict  in  the  evi- 
dence, the  question  whether  it 
is  sufficient  to  support  the  ver- 
.  diet  is  one  of  law,  and  may  be 
considered  on  such  motion,  and, 
if  found  insufficient,  a  new  trial 
should  be  granted.  Halpin 
V.  Third  Aventce  R.  B.  Co.^ 
ITo. 

19.  This  although  the  point  was, 
not  raised  on  the  trial,  either 
by  a  motion  to  dismiss  or  by 
motion  for  a  direction  of  a  ver- 
dict,    lb, 

20.  Semlle^  all  questions  that  can 
be  raised  on  a  motion  for  a  new 
trial  made  on  a  case  at  special 
term,  and  on  an  appeal  from  an 
order  entered  thereon,  may  be 
raised  on  a  motion  for  a  new 
trial  made  on  the  minutes  and 
on  appeal  from  the  order  en- 
tered thereon ;  and  nothing  fur- 
ther is  requisite  to  raise  the  ques- 
tions in  the  latter  mode,  than  is 
required  in  the  former.     lb, 

21.  An  insufficiency  in  the  evi- 
dence below,  as  io  the  written 
or  unwritten  law  of  another 
state  can  not  be  supplied  on 
appeal  ;  such  laws  must  be 
proved  in  the  court  below. 
Lawson  v.  Pincknet/j  187. 

22.  Neither  the  statutes  nor  the 
reports  of  decisions  of  the  courts 

.  of  such  other  state  (when  not 
proved  on  the  trial)  can  be  con- 
sidered on  appeal  for  the  purpose 
of  determining  the  law  of  such 
other  state.    R, 

23.  When  the  complaint  contains 
several  causes  of  action,  and  on 
the  trial  the  plaintiff  obtains  a 
verdict  as  to  all,  and  judgment  is 
entered  accordingly,  the  general 
term  on  appeal  may  affirm  as  to 
those  causes  of  action  as  to  which 
no  error  was  committed,  and  re- 
verse and  order  a  new  trial  as  to 
those  in  respect  to  which  error 
was  committed,  when  a  separa- 
tion of  the  judgment  may  be 
made  by  mere  calculation.     2b, 

24.  In  such  case  no  costs  of  appeal 
should  be  awarded  to  either 
party.     lb. 


25.  An  error  of  calculation  in  the 
court  below, — such  as  giving 
interest  on  interest, — ^to  which 
the  attention  of  the  court  below 
was  not  called,  will  not  deprive 
the  respondent  of  costs,  upoa 
affirmance  of  the  judgment  on 
appeal.     Clark  v.  Oeery,  227. 

26.  Ad  exception  -to  a  decision 
denying  a  motion  to  postpone  a 
trial,  is  available  upon  an  appeal 
from  the  judgment  in  the  case. 
Tribune  Association  v.  Smithy 
251. 

27.  All  the  facts  sworn  to  that 
were  urged  upon  the  motion, 
as  also  all  the  facts  stated  orally 

.  to  the  court,  upon  and  in  opposi- 
tion to  the  motion,  are  evidence 
for  the  consideiation  of  the  court 
on  appearand  are  clearly  admis- 
sible,    lb, 

28.  The  party  objecting  to  the 
postponement  of  the  trial,  can 
require  all  such  statements  of 
facts  to  be  put  into  the  form  of 
an  affidavit,  and  he  is  not  bound 
to  accept  them  otherwise,  if  he 
insists  upon  their  verification. 
lb, 

29.  But  if  oral  and  unverified 
statements  of  counsel  are  not 
objected  to  because  they  are  not 
in  writing,  and  verified,  and 
8uch«statements  are  not  contra- 
dicted, they  are  competent  as 
evidence,  and  are  entitled  to  the 
same  credence  as  if  embodied  in 
an  affidavit.     lb. 

30.  Where  there  is  a  conflict  in  the 
proofs  before  the  court  below, 
upon  such  a  motion,  the  judge 
is  as  competent,  and  better  able, 
to  determine  the  facts  than  the 
court  on  appeal  can  be,  and  his 
decision,  like  the  verdict  of  a 
jury,  will  not  be  disturbed,     lb. 

31.  Objections  not  taken  at  the 
trial,  which  might  have  been 
lessened  or  destroyed  by  evi 
dence,  can  not  be  t^ken  for  the 
first  time  on  the  hearing  of  the 
appeal.  Isaacs  v.  New  York 
Plaster  Works,  277. 

32.  Upon  a  motion  for  leave  to 
appeal  to  the  court  of  appeals. 


658 


INDEX. 


under  ch.  322,  Laws  of  1874,— 
UeVh  that  the  questions  involved 
in  the  judgment  in  thip  action 
are  not  buch  as  require  the  court 
to  certify  tlic  case  to  the  court  of 
appeals.  None  of  them  bring 
the  case  within  the  ruie  laid 
down  in  Butterfield  c.  Radde  ^^88 
Sup^r.  Gt,  44),  AlfaroY,  David- 
son, 289. 
88.  Upon  the  appeal  from  the  order 
denying  a  motion  for  a  new  trial 
upon  the  minutes,  the  order  was 
amrmed  by  this  court  without 
examination  of  the  alleged  errors, 
because  the  grounds  of  the 
motion  below  did  not  appear  in 
the  order  or  elsewhere  in  accord- 
ance with  Alfiro  v,  Davidson  (89 
ibu-p'r.  CL  463J.  Held,  that  there 
being  a  douot  of  the  correct- 
ness of  this  last  decision,  the 
motion,  so  far  as  relates  to 
tne  order  affirming  the  order 
denying  the  motion  for  a  new 
trial,  is  granted,     lb, 

84.  Where  upon  a  trial  a  general 
objection  is  made  to  a  question 
stating  facts  assumed  to  have 
been  proved,  a  decision  overrul- 
ing a  general  objection  to  such  a 
question  can  not  be  impugned 
on  appeal  on  the  ground  that 
there  was  no  proof  of  the  facts 
on  which  the  question  was 
based.     Qould  v.  Moare,  387. 

85.  Upon  the  summing  up,  a  refer- 
ence by  counsel  to  matters  not 
proved,  or  of  which  the  proof  was 
excluded,  is  highly  improper. 
It  is  the  duty  of  the  court  not  to 
permit  it ;  and  it  is  error  to  per- 
mit it  after  objection  made. 
But  if,  on  objection,  such  refer- 
ence is  immediately  rebuked  by 
the  court,  and  not  persevered 
in,  it  is  not  cause  for  reversal,  un- 
less it  was  made  in  bad  faith, 
and  mi^ht  have  prejudiced  the 
defeated  party.     lb. 

86.  The  Code  has  made  no  provis- 
ion for  an  appeal  from  an  inter- 
locutory judgment.  An  appeal 
must  be  based  upon  a  final  judg- 
ment, and  i«  goveruea  by  §  208 
of  the  Code;  or  iu  a  case  whore 


there  was  a  trial  and  decision,  and 
an  interlocutory  judgment,  the 
remedy  of  a  party  ag-crrievpd  i« 
by  a  motion  for  a  new  trial  undei 
the  same  section  (268),  and  such 
a  motion  must  be  based  upon  a 
case  made,  &c.  Ofin^er  v.  Dc 
Wolf,  446. 

87.  A  party  aggrieved  by  an  inter- 
locutory judgment,  after  a  trial. 
can  not  be  relieved  on  a  motion 
to  vacate  or  modify  such  a  judg- 
ment. He  must  move  the  court 
at  general  term  for  a  new  trial, 
&c.     ift. 

88.  An  order  setting  aside,  on 
terms,  an  inquest  taken  for  want 
of  an  affidavit  of  merits,  when 
one  is  required,  is  in  the  discre- 
tion of  the  court  at  special  term, 
and  can  be  reviewed  only  when  ii 
appears  that  there  was  an  abuse 
of  discretion.  Lehmai&r  v.  GrU- 
wold,  542. 

39.  One  of  the  reasons  for  the  rule 
that  the  court  will  not  disturb  a 
verdict  on  conflicting  evidence 
is  that  though  the  court  may 
draw  a  different  conclusion  from 
the  evidence  submitted  upon 
the  printed  papers  from  what  the 
jury  did,  yet  it  must  bts  con- 
sidered that  the  latter  had  the 
advantage  of  seeing  the  manner 
and  appearance  of  the  witnesses, 
as  well  as  of  hearing  their  state- 
ments, and  that  is  a  circumstance 
to  which  the  law  attaches  impor- 
tance.   Banck  v.  Bt^henson^  54^. 

40.  Where  a  cause  is  reserved 
generally  on  the  trial  calendar, 
a  defendant  who  has  answered 
separately  and  by  a  different 
attorney  is  entitled  to  two  days 
notice  to  place  it  on  the  day 
calendar.  A  default  taken 
without  such  notice  is  irregular, 
and  an  order  denying  a  motion 
to  set  aside  such  default  will 
be  reversed  on  appeal.  The 
court  below  should  have  exer- 
cised its  discretion  in  opening 
the  default.  Seaman  v.  Me- 
Eeynolds,  545. 

41.  A  notice  of  appeal  signed 
*'of  counsel"  is  irregular;  but 
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the  general  term  may  correct  it 
by  substituting?  **  attorney  "  for 
**  counsel."  lb. 
42.  Appeal  does  not  lie  from  a 
judgment  entered  upon  a  re- 
feree's report  made  in  conform- 
ity with  a  stipulation  entered 
into  by  the  parties  and  their 
attorneys,  after  evidence  ad- 
duced on  both  sides,  and  rulings 
made  to  which  exceptions  had 
been  taken.  Ettlinger  v.  Silber- 
steiyi,  546. 

48.  Remedy  for  violation  of  stipu- 
lation must  be  sought  at  special 
term.     Jb. 

44.  Leaye  to  appeal  to  the  court 
of  appeals  will  be  granted  where 
there  are  numerous  other  claims 
against  the  defendant  involving 
the  same  questions.  Fischer  v. 
Hope  Mvtual  Life  In8,  Co,^  550. 

See  CosTB,  1,  8;  Trial,  2,  8, 
11-13. 

ARTICLES  OF  ASSOCIATION. 
See  Corporations,  16. 

ASSESSMENTS. 
See  Corporations,  5. 

ASSIGNMENT. 

1.  When  an  order  to  pay  an  in- 
stallment under  a  contract 
when  due,  and  notice  of  same, 
operates  as  an  assignment  or 
appropriation  of  the  installment, 
80  far  as  any  such  order  or  no- 
tice must  be  regarded  as  bind- 
ing upon  or  appropriating  the 
fund,  or  part  of  the  fund,  it  can 
not  by  any  legal  construction 
be  extended  or  postponed  to 
any  other  or  subsequent  pay- 
ment or  installment  than  the 
one  specified  in  the  order. 
Schreyer  v.  Mayor,  dbc.  of  New 
Tori,  255. 

2.  Such  an  order  is  at  the  mv'St 
only  a  mere  equitable  assign- 
ment of  a  part  of  a  future  fund, 
and  does  not  operate  upon  the 
same  until  accepted  by  the 
drawee.    Judgment  of  the  court 


below  corrected,  by  adding  to 
it  the  amount  the  plain tiif 
should  have  recovered,  in  ac- 
cordance with  35  SupV.  Ct,  Ji. 
423,  aflarmed  by  court  of  ap- 
peals, 55  .V.  T.  452.  lb, 
3.  In  an  action  by  an  assignee  the 
date  of  a-signmeut  of  the  claim 
sued  on  is  immaterial,  when  the 
evidence  clearly  shows  that  it 
was  made  after  the  rendition 
of  the  services,  the  claim  for 
which  was  assigned.  NetUeton 
V.  Matthews,  548. 

See    Bills    of    Exchange,   3-7; 
Evidence,  15;  Pleading,  8. 

ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS. 

1.  A  conveyance  made  by  an  in- 
solvent of  premises  to  an  as- 
signee, under  and  by  virtue  of 
the  statute  relating  to  involun- 
tary assignments,  &c.,  &c.,  and 
for  the  consideration  of  one 
dollar,  is  prima  facie  endence 
of  title  to  the  premises,  and 
should  be  received  in  evidence, 
and  properly  preceded  in  the 
order  of  proof  the  evidence  cf 
the  other  proceedings  under  the 
statute.  RockweU  v.  McGovern, 
118. 

2.  Proof  following  such  convey- 
ance, to  the  effect  that  all  the 
proceedings  in  insolvency,  under 
the  statute  of  which  this  con- 
veyance formed  a  part,  were 
null  and  void,  destroys  the 
effect  of  the  deed,  and  the  same 
is  null  and  void.     Jb, 

3.  In  such  case,  the  conveyance 
must  be  considered  as  a  mesne 
assignment  under  the  proceed- 
ings, and  if  the  latter  were  null 
and  void,  the  former  was  also 
null  and  void.     lb. 

4.  If  the  proceedings  were  void 
for  want  of  jurisdiction,  the 
deed  or  assignment  must  fall 
with  them.     lb, 

5.  The  assignment  was  not  volun- 
tary; it  was  involuntary  in  its 
character,  and  given  by  the  as- 
signor to  obtain  his  discharge 
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in  these  proceedings,  and  in 
case  of  the  later  being  void,  the 
assignment  or  conveyance  fails 
for  want  of  consideration,  for 
the  "  one  dollar  "  consideration 
will  be  deemed  to  be  merely 
formal,  and  does  not  change 
the  character  of  the  deed.     16. 

BAILMENT. 

Where  the  owner  of  personal  prop- 
erty makes  a  contract  with  his 
bailee  whereby  the  bailor  is  not 
bound  to  deliver  the  property 
except  on  the  written  order  of 
such  owner,  the  bailee  can  not  jus- 
tify a  refusal  to  deliver  to  a  per- 
son succeeding  to  the  ownership 
on  the  ground  of  non-presenta- 
tion of  a  written  order  of  such 
former  owner.  WiUner  v.  Mor- 
rel,  22a. 

See  Cabrikrs. 

BILLS  OF  EXCHANGE. 

1.  A  promise  to  accept  a  bill  of 
exchange,  under  K.  S.  pt.  2,  ch. 
4,  title  2,  §  8,  may  be  transmitted 
by  a  telegram  written  and  sent  by 
the  promissor.  MoJwrCs  Bank  of 
Montreal  v.  Howard^  15. 

2.  To  constitute  an  unconditional 
promise  to  accept,  under  the  stat- 
ute, the  time  the  bill  is  to  run 
need  not  be  specified — c.  ^.,  **  To 
A — Will  accept  twenty-five  gold 
or  three  thousand  currency,  on 
usual  time,  B," — is  an  uncondi- 
tional promise,  the  time  of  drafts 
drawn  in  previous  transactions 
of  the  same  kind  between  the 
parties  being  proved.     Ih. 

3.  An  agreement  by  A  to  deliver 
to  B  goods  from  day  to  day  for 
a  period  extending  over  several 
months,  and  by  B  to  pay  for  such 
goods  on  the  first  day  of  each 
month  in  drafts  drawn  by  A  on 
B  at  twenty  days*  sight,  does  not 
restrict  A  to  drawing  on  the  first 
of  each  month  but  a  single 
draft  for  all  the  goods  delivered 
during  the  preceding  month, 
and  does  not  require,  as  a  con- 


dition precedent  to  the  obliga- 
tion to  pay,  that  there  should 
be  a  demand  for  the  payment  t  f 
such  drafts.  PatUmon  v.  .S\'- 
taupr^  54. 

4.  Where  drafts  drawn  under  su;.  L 
an    agreement    as    the    atfove, 
generally  on  the  vendee  for  pan 
payment  of  goods  delivere<l.  ar^ 
delivered   by  the  drawer    to   a 
third  person,  and  re-delivered  by 
him  to  the  drawer,  such  delivery 
does  not  operate  as  an  assign- 
ment pro  tanto  of  what  was  due 
to  the   drawer  under  the   con- 
tract, or  of  the  drawer's  rights 
and  interests  thereunder.     This, 
although    the    agreement   pro- 
vided that  the  drafts  should  be 
endorsed  as  correct  by  a  person 
specified  in  the  agreement,  and 
the  same  were  so  endorsed.     lb. 

5.  The  re-delivery  to  the  drawer 
would  operate  as  a>re-assign- 
ment  of  what  was  originally 
transferred.  If  the  delivery 
operated  to  divest  the  drawer  of 
any  cause  of  action  he  then  had, 
the  re-delivery  would  operate 
to  re-invest  him  therewith.     76. 

6.  To  sustain  a  finding  of  present- 
ment of  a  draft  for  acceptance, 
proof  of  repeated  promises  by 
the  drawees  to  pay  the  draft  is 
sufiicient ;  it  not  appearing  that 
the  promise  was  made  under  a 
mistake  as  to  the  fact,  or  from 
a  benevolent  motive,  or  moral 
and  not  legal  obligation.  This 
although  the  drawees  testify 
that  the  draft  was  not  present- 
ed.    Ih 

See  Assi&NHENT,  1,  2;  Damagbb, 
12,    18;    Mabshalling  Ab- 

SBTS,  2,  8;   PLBADDtG, 

9-11;  Sai<b8. 

BILLS  OP  SALE. 

See  Sales,  14. 

BROKERS. 

1.  Where  it  appeared  from  the 
contract  between  the  parties 
that  plaiutifi''s  compensation  as 
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ft  broker  depended  upon  actual 
sale  of  a  certain  bond  and 
mortgage,  it  may  be  well  ques- 
tioned whether  the  procurement 
of  a  purchaser  who  was  able  and 
willing  to  purchase  the  same,  is 
a  fulfillment  of  the  contract  by 
the  broker.  Barnes  v.  Barker, 
102. 

H.  But  in  the  case  at  bar,  where 
it  appeared  that  although  the 
plaintiff  procured  a  purchaser 
who  was  able  and  willing  to 
purchase  the  same,  provided 
the  time  of  payment  was  short- 
ened several  years,  and  there 
was  no  evidence  that  the  mort- 
gHgor  consented  to  this  change, 
and  the  fact  was  conceded  that 
no  sale  took  place,  in  such  a 
case  the  plaintiff  did  not  pro- 
cure a  purchaser  under  the  con- 
tract, and  was  not  entitled  to 
recover  any  compensation.     lb, 

B.  Judgment  reversed,  in  an  ac- 
tion to  recover  a  broker's  com- 
mission on  sale  of  real  estate,  on 
the  single  ground  that  the  plain- 
tiff's case  was  not  supported  by 
a  preponderance  of  proof,  and 
the  verdict  was  against  the  evi- 
dence. Jonmeay  v.  TctUmaiiy 
486. 

BUKDEN   OF   PROOF. 

See  P»INOIPAIi  AND  SUKETT,  6,  7 ; 
WiTNBSSBS,  8--5. 

BY-LAWS. 

See  COSFOBATIOKB,  6. 

CALENDAR. 
See  Appeal,  40;  Trial,  20,  21. 

CARRIERS. 

1.  To  establish  negligence  on  the 
part  of  a  carrier  of  passengers, 
something  more  must  be  shown 
than  a  probability  that  the  car- 
rier was  negligent  ;  there  must 
be  some  element  of  moral  cer- 
tainty and  exclusion  of  reason- 
able doubt.  Payne  v.  Forty- 
VIII.— 36 
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second   Street  and   Grand   Street 
Ferry  H.  B.  Co.,  8. 

See  opinion  for  an  example  of 
a  case  not  tiftUing  within .  this 
rule,  where  the  case  is  stated  as 
shortly  as  it  is  possible  to  state 
it.     A 

When  the  passage  ticket  cal  s 
for  a  passage  by  a  particular 
route,  and  there  are  letters  oi\ 
the  check  attached  to  the  bag- 
gage of  the  passenger,  indicatitig 
that  it  is  to  go  by  the  route 
called  for  by  the  passage  ticket, 
and  the  baggage  is  transported, 
not  by  that  route,  but  by  a  road 
not  forming  a  part  of  such  route, 
no  contract  by  the  road  not 
forming  a  part  of  such  route, 
can  be  deduced  from  the  fact 
that  baggage  with  similar 
checks  has  frequently  been 
carried  over  it.  Fairfaa:  v.  New 
York  Central  and  Hudson  Biver 
B.  B.  Co.,  128. 

Such  facts  do  not  establish  the 
check  to  be  the  regular  check 
of  the  company  whose  road 
does  not  form  part  of  the  route, 
or  that  it  was  put  by  such  com- 
pany or  its  agent  on  baggage 
intended  for  transportation  over 
its  road.    lb. 

If  the  owner  of  baggage  omits 
to  call  for  it  within  a  reasonable 
time  after  its  arrival  at  its  place 
of  destination,  the  liability  of 
the  carrier  as  carrier  will  cease, 
and  that  of  warehouseman 
attach,     lb. 

A  space  of  three  days  is  not  a 
reasonable  time.     lb. 

Where  a  piece  of  baggage  was 
placed  in  the  usual  baggage- 
room,  which  was  an  inclosed 
room,  in  charge  of  a  baggage- 
master,  to  which  no  one  was 
allowed  access  except  in  the 
presence  of  such  master,  and 
remained  there  for  some  days, 
and  was  seen  shortly  before  thf 
owner  demanded,  but  could  not 
be  found  when  the  demand  was 
made,  Held,  1.  That  the  ware- 
houseman was  not  liable.  2. 
He  was  not   bound  to  show  in 
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what  manner  or  by  'Abom  it  was 
taken  from  the  baggage  room, 
nor  to  account  for  it.  8.  Even 
if  it  were  feloniously  taken  by  a 
stranger,  or  one  of  the  defend- 
ant's servants,  yet  the  ware- 
liuuireman  not  being  negligent, 
such  taking  would  not  create  a 
liability,     lb. 

8.  The  case  at  bar  having  been 
tried  four  times  in  the  court 
below,  and  having  been  reviewed 
three  times  by  the  court  of 
appeals  (3  Jones  db  Spence, ,  182 ; 
53  N.  Y.  652  ;  56  N,  T.  168  ;  6 
Jones  ik  Spencer,  248;  60  N.  Y.), 
on  the  last  trial,  now  in  review, 
the  judge  submitted  to  the  jury 
the  question  as  to  whether  the 
defendant  was  guilty  of  gross 
negliirence  or  misfeasance  or 
abandonment,  in  the  course 
of  its  duties  as  carrier,  and 
charged,  that  if  the  jury  found 
it  was  so  guilty,  then  the  plain- 
tiffs were  entitled  to  recover  the 
value,  with  interest,  of  the  goods 
shipped.  Held  by  the  court, 
that  the  evidence  did  not  war- 
rant this  submission  as  to  gross 
negligence,  &c.  Magnin  v. 
Dinsmore^  512. 

9.  See  the  opinions  on  the  review 
of  this  and  the  former  questions 
before  this  court  and  the  court 
of  appeals.     Ih. 
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COMMON  CARRIERS. 
See  Carriers. 

COMPLAINT. 

See  Appeal,  28;  Counter-claim, 

1 ;  Da3£A6es,  1-6 ;  Pleading, 

1,  2;  Sales,  8,  4. 

COMPROMISE. 
See  Evidence,  8. 

CONTEMPT. 
See  Injunction,  4-7. 

CONTRACTS. 

1.  To  constitute  an  agreement  in 
writing  within  the  meaning  of 
the  statute  of  frauds,  a  letter 
of  the  party  to  be  bound,  de- 
livered to  the  other  party,  which 
states  the  consideration  aad  the 
indebtedness,  aud  accepted  and 
acted  upon  by  the  latter  party, 
is  sufficient.  Napier  v.  French, 
122. 

2.  Where  the  indebtedness  existed 
at  the  time  the  letter  was  so  de- 
livered and  acted  upon,  by  vir- 
tue of  a  previous  parol   agree- 


ment, the  letter  is  the  written 
agreement,  and  was  the  con- 
sOmmation  of  the  previous  ver- 
bal arrangement,  and  is  in  fact 
and  in  law  the  actual  agreement 
between  the  parties,  and  the 
time  of  its  execution  and  de- 
livery being  at  a  later  date 
than  the  verbal  arrangement. 
does  not  affect  its  validity.  lb. 
8.  Special  clauses  contained  in 
the  heading  to  a  receipt,  when 
the  receipt  is  not  given  until 
some  time  after  the  transactions 
evidenced  by  it  have  occurred, 
and  it  nowhere  appears  that  the 
receiptee,  or  the  party  claiming 
under  him,  at  the  time  of  the 
giving  of  the  receipt,  assented 
to  the  special  clauses,  will  not 
constitute  a  contract,  although 
they  in  form  purport  to  be  such. 
WiUner  v.  Morrell,  222. 

4.  The  heading  to  a  receipt  con- 
tained the  following  clauses 
among  others:  *'No  goods  de- 
livered without  a  written  order, 
or  presentation  of  original  re- 
ceipt." '*  Goods  will  not  be  de- 
livered to  any  person  unless 
identified  and  authorized  to  re- 
ceive the  same."  Seld,  that 
upon  the  demand  by  a  vendee 
of  the  party  who  stored  the 
goods,  the  original  receipt  being 
presented,  and  he  being  accom- 
panied by  the  person  who  in  the 
matter  of  the  storage  acted  for 
the  party  who  stored  the  goods, 
and  who  was  there  to  identify 
the  person  making  the  demand 
as  being  the  vendee,  the  above 
clauses  did  not  warrant  a  refusal 
to  deliver.    2h. 

5.  It  was  unnecessary  to  produce 
a  written  order.     lb. 

See  Action,  2,  11 ;  Appeal,  5 ;  As- 
signment ;  Bailment  ;  Brokers  ; 
Corporations,  1-4;  Damages, 
1-3 ;  Deeds  ;  Evidence,  4,  5 ; 
Insurance  ;     Lex    Loci  ; 
Pleading,  1,  2;  Prin- 
cipal AND  Surety; 
Receiver,  1; 
Sales. 
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CONVERSION. 

See  Damages,  12,  13 ;   Pleading, 
3-5,  9-11. 

CORPORATIONS. 

1.  Upon  the  assumption  by  one  cor- 
poration, A.,  of  all  debts,  liabil- 
ities, and  obligations  of  another, 
B.,  the  assuming  corporation, 
A.,  is  not  bound  to  perform  a 
contract  made  by  B.  to  transfer 
shares  of  its  (B.'s)  stock  by  trans- 
ferring an  equal  number  of  shares 
of  its  (A.'s)  stock;  nor  is  A.  in 
any  event  liable  as  and  fur  dam- 
ages for  the  breach  of  such  con- 
tract made  by  B.,  or  otherwise, 
in  the  yalue  of  an  equal  number 
of  shares  of  its  (A.'s)  stock. 
Conant  v.  National  Ice  Co.y  83. 

2.  This  although  the  consideration 
for  such  assumption  was  the 
transfer  by  B.  to  A.  of  all  the 
property,  rights,  and  privileges 
of  B.     lb. 

3.  And  although  the  stock  of  the 
old  company  was  to  be  delivered 
in  payment  for  services  rendered 
in  procuring  some  of  the  prop- 
erty so  transferred,     lb, 

4.  And  although  the  individuals 
who  organized  the  new  company 
were  the  same  who  organized 
the  old  one,  the  offices  of  the 
one  the  same  as  those  of  the  other 
and  filled  by  the  same  persons, 
the  seal  of  the  one  the  same  as 
the  seal  of  the  other,  and  the 
two  corporations  in  all  other 
respects  alike,  and  all  the  prop- 
erty of  the  old  company  was 
transferred  to  the  new  one.     lb. 

6.  The  validity  of  the  sale  of  cor- 
porate stock  by  the  corporation 
for  non-payment  by  the  owner 
thereof  of  an  assessment  by  the 
directors  of  the  company  upon 
such  stock  depends  upon  the 
same  being  made  strictly  within 
the  powers  authoiizing  the 
same,  namely  :  the  law  of  the 
state  wherein  the  corporation 
exists,  and  the  charter  and  by- 
laws of  the  corporation.  Mitchell 


v.    Vermont  Copper  Mining  Ot>., 
406. 

6.  A  corporation  cannot  enact  or 
pass  a  by-law,  or  any  rule  or 
resolution  for  its  govern nieni, 
except  within  the  state  under 
whose  laws  it  is  organized,  and 
where  it  has  a  corjiorate  exis^t- 
ance.     lb. 

7.  To  establish  a  corporation   de 
facto,  the  mere  acting  aa  a  cor- 
poration,   no    matter    for    how 
long,  is  not  of  itself  sufficient. 
De  Witt  V.  HaUingk,  463. 

8.  In  addition  to  so  acting,  either  a 
charter  or  law  which   of   itself 
creates,  upon  its  acceptance,  a 
corporation,  is  necessary;  or,  if 
the  law  provides  that  a  corpora- 
tion may  be  formed  upon  a  subse- 
quent compliance  with  prescrib- 
ed regulations  and  forms,  some 
of  those  regulations  and  forms 
must    have    been   observed,   al- 
though others  have  been  omit- 
ted,    lb. 

9.  flow  much  must  be  done,  or 
bow  much  may  be  omitted,  has 
not  been  decided,     lb. 

10.  Where  a  statute  provides  that 
upon  filing  in  a  county  clerk-s 
office  a  certificate  of  a  specified 
character,  and  a  duplicate  there^ 
of  in  the  office  of  the  secretary 
of  state,  the  persons  who  shall 
have  signed  and  acknowledged 
the  certificate,  and  their  succes- 
sors, shall  be  a  body  politic  and 
corporate  in  fact  and  in  law,  the 
filing  in  the  office  of  the  >*ecre- 
tary  of  state  a  certificate  of  the 
specified  character,  without  any 
certificate  whatever  being  filed 
in  any  county  clerk's  office,  i*  a 
sufficient  compliance  for  the 
purpose  of,  with  proof  of  user 
under  it,  establishing  a  corpora- 
tion de  facto,     lb. 

11.  The  acts  relied  upon  to  estab- 
lish user  must  be  in  their  nature 
corporate  acts,  not  speaking  as 
much  for  non-incorporation  as  for 
incorporation.  Acts  of  individ- 
uals which  would  not  be  corpo- 
rate acts  if  there  were  a  charter 
will  not  be  acts  of  user.     lb. 
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12.  Acts  done  before  the  doing  of 
anything  in  the  legal  formation 
of  the  company,  those  not  falling 
within  the  object  for  which  the 
company  was  to  be  formed,  and 
those  done  by  persons  not  act- 
ing within  the  scope  of  any 
authority  conferred  by  the  par- 
ties associated  together  in  the 
formation  of  the  company,  are 
not  acts  of  user.     Ih 

1 8.  User  will  not  raise  a  corporation 
de  facto,  as  against  one  who  has 
not  taken  any  part  in  the  acts  of 
user,  when  the  contest  is  be- 
tween third  parties.     /A. 

14.  Issuing  a  certificate  of  stock  is 
not  necessarily  an  act  of  user  as 
against  the  party  to  whom  it  is 
issued.     lb. 

15.  It  is  not  such  act  of  user 
when  it  is  an  isolated  act,  un- 
accompanied by  any  other  use 
of  corporate  powers,  and  co- 
temporaneoas  therewith  there 
were  acts  from  which  a  jury 
migiit  find  a  disclaimer  by  the 
party  to  whom  it  was  issued  and 
who  is  sought  to  be  made  liable 
thereby.     lb, 

16.  Where  articles  of  association 
name  a  party  as  trustee,  the 
signing  of  the  articles  by  such 
party  only  holds  him  to  the 
obligations  of  an  officer  to 
carry  on  the  corporate  business 
provided  the  articles  are  used 
to  form  a  corporation  de  facto. 
lb. 

17.  Issue  to  and  receipt  by  a  sub- 
scriber to  the  stock  of  a  corpora- 
tion of  a  certificate  of  stock 
does  not  estop  him  from 
denying  the  incorporation. 
Such  issue  and  receipt  are  to  be 
looked  upon  simply  as  bearing 
on  the  inquiry,  wnether  in  fact 
corporate  franchises  were  used. 
lb. 

COSTS. 

1.  Upon  the  substitution  of  a 
party  defendant,  when  the 
order  of  substitution  gives  the 
defendant  the  costs  of  action, 


he  is  entitled  io  such  costs  as 
the  Code  prescribes.  Wehle 
V.  Bowery  Savings  Bank^  1 64. 
3.  The  question  as  to  whether  the 
order  should  have  given  costs 
can  be  raised  only  on  appeal 
from  the  order  itself,     lb. 

3.  The  right  of  several  successful 
defendants  to  separate  bills  of 
costs,  depends  on  the  provisions 
of  §  806  of  the  Code,  as  amen- 
ded in  1851,  which  regulates 
the  whole  subject,  and  confines 
the  right  to  separate  bills  to  the 
cases  therein  expressly  men- 
tioned, to  the  exclusion  of  all 
others.     Pierce  v.  Brovm,  898. 

4.  In  an  action  for  damages 
against  two  defendants  who 
originally  appeared  and  an- 
swered by  the  same  attorney, 
but  by  separate  answers,  and 
subsequently  another  attorney 
was  substituted  for  one  of  the 
defendants,  and  thereafter  the 
complaint  was  dismissed  as  to 
both, — Held,  that  the  decision  of 
the  taxing  officers  that  separate 
bills  could  be  allowed,  was 
correct.     lb. 

See     Amendment,     2;    Appeal, 
24,  25 ;  Ejectment  ;  Evi- 
dence, 18 :  Guaranty. 

COUNTER-CLAIM. 

1.  Where  the  summons  is  for 
relief,  and  the  complaint 
alleges  a  conversion  of  property, 
the  character  of  the  action  is 
determined  by  the  complaint, 
and  is  an  action  for  a  tort. 
Lehmair  v.  Orisfoold,  100. 

2.  A  counter-claim  in  such  an 
action,  to  be  available,  must 
arise  out  of  the  contract  or 
transaction  set  forth  in  the  com- 
plaint, as  tiie  foundation  of  the 
plaintiff's  claim,  or  it  must  be 
connected  with  **the  subject  of 
the  action."     lb. 

8.  The  words  '*  the  subject  of  the 
action"  mean  **the  facts  con- 
stituting plaintiff's  cause  of 
action."    lb. 

4.  Where  a  factor  (L.)  entrusts 
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goods  of  his  principal  (W.)  to 
aD  agent  (A.)  for  sale,  such 
agent  knowing  that  L.  was  the 
factor  of  W.,  A.  can  not,  in  an 
action  against  bini  by  L.  to  re- 
cover the  proceeds  of  the  goods 
which  had  been  sold  by  him, 
set  off  a  counter-claim,  an  indi- 
vidual indebtedness  due  from 
L.  to  him.     La4ld  v.  Arkeli,  150. 

See  Pleading,  18,  14. 

COURT  OF   APPEALS. 
See  Apfeal,  15-17,  33,  44. 

CREDITOR'S  SUIT. 

1.  In  an  action  to  recover  prop- 
erty alleged  to  have  been  con- 
veyed by  a  party  with  intent  to 
delay  and  defraud  her  creditors, 
the  party  who  conveyed  the 
same  is  a  necessary  party  de- 
fendant in  the  action,  as  well  as 
the  person  claiming  to  own  the 
same  under  and  by  virtue  of 
such  conveyance.  The  cases 
adjudged  before  and  since  the 
adoption  of  the  Code  fully  re- 
viewed in  the  opinion  of  the 
court.     Miller  v.  Hall,  262. 

2.  The  case  of  Fox  v,  Moyer,  54 
N,  T.  125,  reviewed  in  regard 
to  its  bearings  upon  this  and 
other  like  cases.    lb. 

3.  In  an  action  in  the  nature  of  a 
creditor's  bill  to  reach  a  chose 
in  action,  which  could  not  be 
reached  at  law,  especially  where 
the  interest  to  be  reached  is  a 
chattel  interest,  the  judgment 
debtor  is  a  necessary  party  to 
said  action,     lb. 

4.  Where  judgment  was  obtained 
by  a  creditor  of  a  partnership 
composed  of  three  partners,  in 
an  actior  against  all,  but  on  a 
service  of  the  summons  on  but 
two,  and  was  in  form  a  judg- 
ment against  those  two  only, 
and  the  execution  was  issued 
against  all  three,  and  returned 
unsatisfied, — Held,  that  an 
action  by  the  judgment  credi- 
tor,   on   his    own    behalf    and 


behalf  of  all  othef  judgment 
creditors,  to  set  aside  an  alleged 
fraudulent  assignment  of  the 
partnership  property,  made  by 
all  three  partners,  for  a  receiver 
of  the  assigned  property,  and 
for  the  payment  of  his  debt, 
could  not  be  maintained,  be- 
cause the  remedy  at  law,  by 
judgment  and  execution  re- 
turned unsatisfied  against  the 
three,  had  not  been  exhausted. 
Frodvee  Bank  of  Nefjf  TorJc  v. 
Morton,  328. 
I.  An  amendment  granted  at  the 
trial  amending  the  judgment 
nuTic  pro  tune  by  adding  the 
name  of  the  third  partner,  as  one 
of  the  parties  against  w^hom 
judgment  was  rendered,  will  not 
cure  the  defect.     lb. 

See  Judgment,  1. 

CURRENCY. 
See  Damages,  11,  14. 

DAMAGES. 

1.  In  an  action  to  recover  damages 
upon  a  breach  of  a  contract  the 
plaintiff  is  entitled  to  recover 
such  as  necessarily  flow  there- 
from. These  are  general  dam- 
ages and  need  not  be  expressly 
detailed  in  the  complaint,  but 
are  recoverable  under  the  general 
conclusion.  Alfaro  v.  Davidaon^ 
87. 

2.  To  recover  special  damans, 
they  must  be  set  forth  or  detailed 
specially  in  the  complaint.  Upon 
proof  of  a  breach  of  a  valid  con- 
tract, the  plaintiff  is  entitled  to 
recover  some  damages,  although 
it  may  be  difficult  to  ascertain 
the  same,  and  they  may  be  merely 
nominal.    lb. 

3.  Past  profits  may  be  proved  as  a 
basis  for  the  estimation  of  proba- 
ble profits  if  the  contract  had 
been  fulfilled « and  upon  the  same 
principle  (as  in  the  case  at  bar;, 
facts  and  circumstances  occur- 
ring after  the  breach  and  to  the 
expirati«)u  o;  the  time  provided 
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for  in  the  agreement,  which  show 
or  tend  to  show  the  profits  that 
would  have  necessarily  accrued 
under  the  agreement  if  kept,  or 
the  losses  that  were  occasioned 
by  its  breach,  may  be  proved. 
lb. 

4.  In  order  to  recover  special 
damages,  they  must  be  averred 
in  the  complaint,  else  they  can 
not  be  proved  on  the  trial. 
Jytf£  V.  Hughes^  126. 

5.  In  the  case  at  bar,  the  action 
was  to  recover  damages  for  the 
overflow  of  water  into  the  cellars 
of  the  plaintiff  from  the  premises 
of  defendant,  caused  by  the 
defective  sewerage  of  defend- 
ant's privies  and  drains.  The 
plaintiff  offered  to  prove  special 
damage,  caused  by  the  loss  of 
rent  on  his  premises,  the  tenants 
leaving  because  of  the  condi- 
tion of  the  cellars,  &c.  The 
court  refused  to  receive  this 
evidence  because  there  was  no 
claim  set  up  in  the  complaint 
for  loss  of  tenants,  &c.  The 
only  exception  of  the  defendant 
that  was  heard  and  considered, 
on  the  appeal,  was  to  this  rul- 
ing, and  the  charge  of  the  judge 
in  reference  thereto.    lb. 

6.  The  earliest  decision  of  this 
court  on  this  subject  (Shipman 
0.  Burrows,  1  HaWs  Sup'r.  Ct. 
411),  refen-ed  to,  and  approved. 
lb. 

7.  When  one  consigns  goods  to  a 
house  here,  to  be  sold  in  Eng- 
land through  their  house  there, 
and  the  house  there  sells  the 
good^  at  a  certain  price  in  the 
Turrency  of  England,  but  the 
house  here  refuses  to  pay  over 
the  proceeds,  in  an  action 
brought  here  by  the  consignor 
ajjainst  the  house  here^  current 
rate  of  exchange  can  not  be 
allowed  as  damages.  Ludd  v. 
Arkdl,  150. 

8.  In  reducing  the  value  of  a 
pound  sterling  into  the  currency! 
of  the  United  States,  the  prem-1 
ium  of  gold  at  some  fixed  period ' 
must  be  ascertained,     lb. 


9.  In  actions  on  contract  the  time 
when  the  debt  or  demand  be- 
came due  and  payable  should 
be  taken.    lb. 

10.  Interest  is  allowable,  almost 
as  matter  of  right,  from  the 
time  the  debt  or  demand  be- 
comes due, — e.  g.,  from  the  time 
of  the  rendition  of  the  account 
of  sale.     lb. 

11.  In  the  case  at  bar, — Eeldy  that 
plaintiff  was  entitled  to  have 
the  sterling  pound  turned  into 
gold  at  the  time  of  the  rendi- 
tion of  the  account  of  sales,  at 
the  rate  of  $4.44  to  the  pound, 
then  to  have  the  currency  value 
of  gold  at  that  time  determined, 
ana  to  recover  the  amount  of 
such  currency  value,  with  in- 
terest thereon  from  that  time. 
2b. 

12.  In  an  action  for  the  conver- 
sion of  a  chose  in  action,  such 
as  a  promissory  note,  bill  of  ex- 
change, &c.,  the  measure  of 
damages  prima  facie  is  the 
amount  due  upon  it.  Gothran 
V.  Hanoeer  National  Bank  of  New 
York,  401. 

18.  In  mitigation  of  damages  it 
may  be  shown  to  be  of  little  or 
no  value  by  reason  of  the  in- 
solvency of  the  parties,  or  for 
any  other  cause.    P). 

14.  Where  by  a  contract  of  sale 
the  price  is  to  be  paid  in  the 
currency  of  a  foreign  govern- 
ment, but  damages  for  a  breach 
are  to  be  measured  by  the  dif- 
ference between  that  price  and 
the  market  value  at  a  place 
within  the  United  States,  where 
there  are  two  kinds  of  currency, 
one  of  gold  and  one  of  paper, 
the  latter  being  the  universally 
adopted  medium,  the  party  re- 
covering the  damages  is  entitled 
to  have  them  estimated  on  the 
basis  of  the  paper  currency,  al- 
though its  value  at  that  place  is 
capable  of  being  estimated  in 
the  foreign  currency.  Cahea  v. 
Pbitt,  483. 

15.  In  an  action  for  services  ren- 
dered, interest  is  allowable  from 
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the  time  the  asdcertained  amount 
b ecame  due.  Ca/rpen ter  y .  Brandy 
551. 

Sec  Malicious   Prosecution,   9, 
10;  New  Trial,  8,  4  ;  Prin- 
cipal    AND     Surety ; 
Sales,  19-21. 

DEATH. 

1.  To  mainuin  an  action  for 
damages  for  death  caused  by 
negligence,  special  pecuniary 
damage  is  not  necessary.  Byall 
V.  Kennedy^  347. 

2.  Such  an  action  can  be  brought 
only  by  a  representative  of  the 
deceased  appointed  by  a  court 
having  junsdiction.    lb. 

See  Action,  8-15. 

DEEDS. 

1.  In  construing  the  description, 
in  a  deed  of  the  premises  con- 
veyed thereby,  the  intention  of 
the  parties  is  to  be  ascertained, 
not  only  by  the  language  of  the 
description  in  the  deed  itself, 
but  by  reference  to  extrinsic 
facts,  which  may  consist  of  co- 
temporaneous  writings  relating 
to  the  same  subject,  of  prior 
deeds  through  which  the  title 
has  come  down,  and  writings 
cotemporaneous  therewith,  and 
circumstances  relating  to  the 
premises  described  in  them,  and 
of  the  facts  of  undisturbed  use 
on  the  one  hand,  and  unquali- 
fied acquiescence  on  the  other. 
Putzd  V.  Van  Brunt,  501. 

2.  The  clause,  '*  thence,  1,009 
feet  to  a  monumental  stone 
marked  ^K,"  placed  in  the 
easterly  side  of  toe  Eastern  Post 
Road  aforesaid,  thence  alon^r 
the  ea&terly  side  of  said  road,'^ 
being  part  of  the  description 
contained  in  a  deed  of  a  part  of 
the  Turtle  Bay  Farm  in  the  city 
of  New  York, — Held,  upon 
above  principles,  that  under  the 
facts  appearing  in  the  evidence 
the  deed  carried  the  grantee  to 


the  centre  of  the  Eastern  Post 
Road.     lb. 

See    Assignments   for    benefit 
OF  Creditobs. 

DEFAULT. 
See  Appeal,  40 ;  Judgment,   2,  3. 

DEFENSES. 

See    Amendment,   1  ;    Counter- 
claim  ;      Pleading,      3-15  ; 
Receivers.  2;  Shebifps. 

DELIVERY. 

See  Evidenge,  4,  5 ;  Sales,  12, 16, 
18,  20,  21. 

DEMURRER. 
See  Pleading,  6,  7. 

DEPARTMENT  OF  DOCKS. 
See  New  Tore  Citt,  7,  8. 

DEPOSITIONS. 

A  deposition  taken  in  an  action 
against  co-partners  before  one 
of  the  defendants  has  appeared 
(who  subsequently  appeared  and 
answered),  but  after  the  others 
had  appeared  and  answered, 
is  admissible  on  the  trial  of 
the  issues  formed  by  the  answers 
as  against  those  who  had  ap- 
peared and  answered  at  the  time 
it  was  taken,  and  being  so  admis- 
sible must  affect  the  one  who 
,had  not  then  appeared,  to  the 
same  extent  as  it  would  have 
affected  him  as  a  partner  of  the 
others  if  he  had  not  api>eare(l 
at  all.  Patterson  v.  Stettauer,  64. 

DISCONTINUANCE. 
See  Action,  15. 

DISfflSSAL    OP    COMPLAINT. 

1.  In  considering  the  evidence, 
upon  motion  to  dismiss  the  com- 
plaint, every  intendment  and 
fair  and  legitimate  inference 
and  presumption  must  be  made 
in  plaintiff^s  favor.    Fairjaat  ▼. 
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New  York  Central  &  Hudson 
River  R,  R.  Co.,  128. 
2.  If  there  is  any  conflict  of  evi- 
dence as  to  any  material  ques- 
tion of  fact  ;  or  if,  in  respect 
to  any  such  question,  the  fair 
and  legitimate  inference  from 
the  evidence  is  favorable  to 
plaintiffs  cause  of  action,  it  is 
error  to  take  the  case  from  the 
jury.     lb. 

See  Judgment,  1 ;  Nbgligkncb,  9. 

DISPOSSESSION. 
See  Summary  Proceedings. 


DIVOBCE. 

In  an  action  for  divorce  a  vinculo 
matrimcniiy  the  defendant,  under 
the  act  of  1867  (Laws  of  1867, 
ch.  887)  is  incompetent  as  a 
witness  for  any  purpose  other 
than  proving  the  fact  of  ^  mar- 
riage.   Jioe  V.  Roe,  1. 

DOMICIL. 

1.  The  domicil  and  habitation  of 
an  infant  follows  that  of  its 
father,  and  after  the  death  of 
the  father  that  of  its  mother,  in 
the  absence  of  fraud,  until  her 
re-marriage.  Ryall  v.  Kennedy, 
347. 

2.  Being  at  a  place  is  prima  facie 
evidence  of  a  domicil  at  that 
place.     lb. 

3.  Where  one  came  to  the  city  of 
New  York  as  an  emigrant,  and 
resided  there  for  seven  months, 
when  he  was  joined  by  his  wife 
and  children,  except  one  which 
died  on  the  voyage,  and  he  and 
his  family  continuously  resided 
in  the  city  of  New  York  for  five 
years, — Held,  that  he  was  an  in- 
habitant of  the  city  of  New  York 
at  the  time  of  the  death  of  the 
child  which  died  on  the  voyage, 
the  prima  facie  evidence  not 
having  been  in  any  way  refuted. 
lb. 

4.  Upon  above  principles,  the  child 
at  the  time  of  its  death  was  an 
inhabitant  of  the  county  of  New 


York,  although  it  had  never  been 
within  the  county.  And  the 
surrogate  of  New  York  had  ju- 
risdiction to  grant  letters  of  ad- 
ministration on  its  estate.     lb. 

EJECTMENT. 

Upon  a  new  trial,  under  §  87, 
title  1,  chap.  5,  part  3,  R.  8., 
providing  that  the  court  in  which 
judgment  shall  be  rendered  in 
an  action  of  ejectment,  shall 
within  three  years  thereafter, 
upon  the  application  of  the  party 
against  whom  the  same  was  ren- 
dered, and  upon  payment  of  all 
costs  and  damages  recovered 
thereby,  vacate  such  judgment 
and  grant  a  new  trial,  the  party 
in  whose  favor  such  new  trial  is 
granted,  can  not,  upon  recovery 
of  a  judgment  therein,  tax  as 
part  of  his  costs  the  costs  for 
proceedings  had  before  the  grant- 
ing of  the  order  for  a  new  trial. 
Cames  v.  Piatt,  205. 

ELECTION  BETWEEN  CAUSES 
OF  ACTION. 

See  Action,  1,  2,  16 ;  Appeai.,  6. 

ERROR. 
See  Appeal,  25. 

ESTOPPEL. 

The  doctrine,  rules,  and  principles 
of,  and  the  caises  affecting, 
estoppel,  created  by  a  former 
adjudication,  most  ably  and 
thoroughly  reviewed  and  con- 
sidered by  the  court.  Bolter  v. 
Mayor,  <hc.  of  New  York,  528. 

See  Corporations,  17. 

EVIDENCE. 

1.  In  proving  hand  writing  by 
comparison,  the  writing  of  the 
document  in  dispute  alleged  to 
have  been  written  bv  a  witness 

•  ou  the  stand  may  be  compared 
with  the  wntinp;  of  words  con- 
tained in   a   document   written 
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by  such  witnes-i  while  on  the 
stand.     Boe  v.  Roe^  1. 

2.  Upon  the  examination  of  an 
expert  upon  a  question  of  hand- 
writing,  he  may  testify  to  the 
condition  and  appearance  of  the 
words,  and  of  the  letters  and 
characters,  contained  in  the 
writings,  and  point  out  and 
explain  similarities  and  dif- 
ferences,   lb, 

8.  An  o£fer  of  compromise  is  not 
admissible  in  evidence,  though 
the  party  sued  was  the  one  who 
made  the  offer,  and  before 
making  it  had  investigated  the 
matters  out  of  which  the  suit 
arose,  and  at  the  time  of  making 
it,  neither  admitted  nor  denied 
his  liability.  Payne  v.  Forty- 
second  Street  and  Grand  Street 
Ferry  R,  R.  Go,,  8. 

4.  A^n  instrument  is  presumed,  in 
the  absence  of  proof  to  the  con- 
trary, to  have  been  delivered 
on  the  day  of  its  date — e.  g,^  a 
check  will  be  presumed  to  have 
been  delivered  on  the  day  of  its 
date.     Peck  v.  Cohen,  142. 

5.  A  check  dated  October  10,  was 
given  to  pay  interest  falling 
due  September  1,  on  a  bond  and 
mortgage ;  the  check  w^as  prob- 
ably handed  to  the  book-keeper 
of  the  agent  of  the  holder  of 
the  bond  and  mortgage;  the 
book-keeper  was  .  not  exam- 
ined as  a  witness;  the  agent 
testified  that  the  interest  was 
paid  on  September  1;  that 
there  was  no  indulgence  or  exten- 
sion ;  that  he  received  no  check 
for  the  payment  of  interest  in 
October ;  that  he  had  never  seen 
the  check  before  the  trial.  But 
it  appeared  that  the  check 
dated  October  10  was  received 
for  the  September  interest,  and 
that  the  interest  was  not  in  fact 
paid  UQtll  that  check  was  paid. 
Held,  insufficient  to  estaolish 
that  the  check  was  received 
prior  to  October  10.     ZZ». 

6.  A  certificate  of  a  notary  public 
of  another  state  of  the  protest, 
&c.,   of*  notes  payable  in  such 


other  sjtate,  if  such  certificate 
is  authorized  and  required  by 
the  laws  of  that  state,  is  comT- 
petent  evidence  as  to  the  matter 
m  respect  whereof  it  is  so  au- 
thorized and  required.  Lavt»7k 
v.  Pinehtey,  187. 

7.  The  competency  of  such  a  cer- 
tificate as  evidence  is  not  limit- 
ed by  the  laws  of  this  state  to 
cases  where  the  defendant  fails 
to  annex  to  his  answer  an  affi- 
davit that  no  notice  of  protest 
or  presentment  was  ever  given 
to  him.     lb. 

8.  If  the  statutes  of  another  state 
prescribe  the  form  of  the  notarial 
certificate,  or  that  it  shall  con- 
tain certain  matters,  and  then 
that  a  certificate  in  such  foroi 
or  containing  such  matters  shall 
be  proof  of  presentment,  refusal 
to  pay,  and  notice  to  indorsers, 
such  a  certificate  will  be  proof 
of  such  matters  in  this  state. 
lb. 

9.  If  there  are  no  such  statutes 
the  notarial  certificate  ma«t  set 
forth  the  facts,  showing  the 
manner  in  which  the  note  was 
presented  and  payment  demand- 
ed, and  notice  thereof  given, 
specifying  the  acts  done  by  the 
notary;  and  if  the  facts  thus 
specified  show  either  a  present- 
ment or  demand,  or  giving  of 
notice  in  any  mode  other  than 
as  recognized  by  the  common 
law,  or  the  statutes  of  this  state, 
then  either  the  certificate  must 
in  some  way  show  that  the 
mode  adopted  was  according  to 
the  lat^s  of  such  other  state,  or 
the  law  of  such  state  authoriz- 
ing the  mode  adopted  mu^r  be 
proved  as  a  fact  on  the  trial. 
lb. 

10.  A  certificate  containing  the 
words  **of  all  which  l"  duly 
notified  the  indorsers,"  is  not 
sufficient  under  the  common 
law  or  the  statutes  of  this  siate. 
lb, 

11.  In  an  action  in  this  state 
against  the  indorsers  of  a  prom- 
issory note,   payable  in    Penn- 
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Bylvania,  the  plaintiff,  to  prove 
presentment,  refusal  to  pay,  and 
notice  to  the  indorsers,  read  in 
evidence  (under  objection)  a 
notarial  certificate  made  by  a 
notary  public  of  the  city  of  Phil- 
adelphia, certifyin<?  that  he  had 
made  due  presentment  of  the 
note,  and  that  payment  was  re- 
fused, whereupon  he  did  pro- 
test, &c.,  *'of  all  which  I  duly 
notified  the  indorsers."  He 
also  read  in  evidence  a  statute 
of  the  state  of  Pennsylvania, 
passed  Dec.  14,  1854,  printed  in 
the  laws  of  that  state  for  1855, 
at  p.  724;  that  statute  did  not 
prescribe  the  mode  of  serving 
notice,  nor  did  it  make  a  certi- 
ficate of  the  form  of  the  one  in 
question,  proof  or  evidence  of 
the  service  of  notice ;  there  was 
no  proof  at  the  trial,  either  by 
the  reading  in  evidence  of  the 
statutes,  or  the  reports  of  cases 
decided  by  the  courts  of  that 
state,  or  otherwise,  eitl^er  that 
a  certificate  like  the  one  in 
question  was  by  the  law  of  that 
state  proof  or  evidence  of  the 
service  of  notice,  or  as  to  what 
mode  was  prescribed  by  the  law 
of  that  state  for  the  service  of 
notice.  The  complaint  con- 
tained five  causes  of  action; 
three  on  promissory  notes  pay- 
able in  Philadelphia,  as  to 
which  the  aforesaid  notarial 
certificate  was  read  in  evidence, 
and  two  on  checks  drawn  on  a 
bank  in  the  city  of  New  York, 
as  to  which  said  certificate  had 
no  effect.  Plaintiff  had  a  gen- 
eral verdict  on  all  the  causes  of 
action  for  four  thousand  eight 
hundred  and  fifty-seven  dollars 
and  seventy  cents ;  but  by  com- 
putation it  was  easily  ascer- 
tained how  much  of  this  was  on 
the  causes  of  action  on  the 
checks,  and  how  much  on  the 
causes  of  action  on  the  notes. 
Held^  upon  a  leview  of  the  acts 
of  this  state  (ch.  309,  Laws  of 
1865;  ch.  141,  Laiot  1885;  and 
cL.  271,  Law9  1883)  and  of  the 


Pennsylvania  act  read  in  evi- 
dence, that  the  certificate  was 
not  evidcBce  or  proof  of  service 
of  notice ;  and  therefore  its  re- 
ception was  error,     lb, 

12.  Held  further  y  that  by  reason  of 
this  error  the  judgment,  so  far 
as  it  proceeded  on  the  causes 
of  action  upon  the  notes,  should 
be  reversed  and  a  new  trial 
ordered.  But,  as  the  error  did 
not  affect  the  recovery  on  the 
causes  of  action  on  the  checks, 
the  judgment,  so  far  as  it  pro- 
ceeded on  them,  should  be  af- 
firmed.    Ih,  • 

13.  Held  further y  that  neither 
party  should  have  costs  of  ap- 
peal.    Ih. 

14.  As  to  the  distinction  between 
proof  and  evidence,  see  opini(m 
of  Sedgwick,  J.    11, 

15.  Upon  the  issue  as  to  whether 
plaintiff,  an  attorney,  or  a  third 
party  against  whom  defendant 
has  a  defense,  is  the  real  party 
in  interest,  the  action  being  for 
a  foreclosure  of  a  mortgage, 
evidence  that  the  plaintiff, 
while  acting  as  attorney  for  one 
W.  G.,  to  whom  the  mortgagor 
had  conveyed  the  mortgaged 
property,  in  an  action  brought 
against  him  by  the  executors  of 
I.  G.  (defendants  in  the  fore- 
closure suit),  affecting  the  title 
to  the  mortgaged  property,  and 
which  suit  resulted  in  a  judg- 
ment directing  W.  G.  to  con- 
vey to  W.  L.  (^also  a  defendant 
in  the  foreclosure  action),  as 
receiver  for  the  executors  o  I. 
G.,  the  mortgaged  premises, 
took  an  assignment  of  the 
mortgage;  and  that  while  W. 
G.  was  the  owner  of  the  equity, 
one  W.,  his  son-in-law,  had 
made  payments  to  the  B.  &  M. 
on  his  behalf,  then  ceased  and 
put  the  mortgagee  off,  and 
finally  told  the  mortgagee  that 
the  plaintiff  had  the  money, 
appointing  with  him  a  time  to 
go  and  see  the  plaintiff,  and 
that  W.  and  the  mortgagee 
went  to  the  plaintiff,  who   paid 
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the  consideratioD,  and  took  the 
assignment,  is  not  sufficient  to 
establish  that  the  assignment 
was  taken  for  the  benefit  of  W. 
G.,  or  to  put  the  plaintiff  on 
explanation.  Clark  t.  Qeery^ 
227. 
16.  In  an  action  by  an  architect 
to  recover  the  value  of  service s. 
plaintiflf  claimed  that  there  was 
a  usual  and  customary  rate  of 
compensation  for  the  services  of 
an  architect,  and  intw)duced 
evidence  to  show  that  such  rate 
was  five  per  cent,  on  the  cost  of 
the  building.  HM^  that  defend- 
ant, for  the  purpose  of  showing 
that  the  rates  were  not  uniform, 
might  prove  the  highest  price 
he  had  ever  paid  for  the  same 
kind  of  work  performed  by  the 
plaintiff,  the  highest  as  well  as 
the  lowest  cost  of  any  house 
built  by  him,  and  what  the 
services  of  an  architect  paid  for 
by  him  included.  BmrrUan  v. 
Tinker,  544. 

SeeAPFEAii,  21.80:  Dbpositions; 
Dismissal  of  Cokplaint  ;  Forb- 
ci>obure;     Insurakcb,    7-9; 
Malicious     Prosecution  ; 
New    Trial,     3,   5,    8; 
PsiKciPAL  AND  Sure- 
ty,  6,  7;  Sales,    8; 
Witnesses. 


EXAMINATION. 

See    Practice  ;    Sufplbicentart 

Proceedings,  4-6 ;  Trial,  1, 

10;  Witnesses,  3  7. 


EXECUTION. 

When  the  execution  has  been 
revived  within  five  years  after 
entry  of  the  judgment,  and  re- 
turned unsatisfied  in  whole  or  in 
part,  a  second  execution  can  be 
issued  without  leave  of  the 
court.  '  Wade  v.  De  Leyer, 
541. 

See  Sheriffs. 


EXECUTORS    AND    ADMENIS- 

TRATORS. 

See  Action,  4-15  ;  Death,  3. 

EXPERTS. 
See  Appeal,  1,  2 ;  WirNsagBa,  2-7. 

FERRIES. 

See    Injunction  ;     New     York 
City,  3-7. 

FORECLOSURE. 

In  foreclosure,  the  rejection  of 
evidence  to  show  the  nature  of 
the  interest  of  a  subsequent 
lienor  is  not  error,  when  the 
existence  of  his  lien  and  his 
right  to  dispute  on  the  trial  the 
amount  claimed  to  be  due  on 
the  prior  lien  are  not  dispu- 
ted, and  the  trial  of  the  issues 
joined  resulted  in  determining 
the  amount  due  thereon.  Clark 
V.  Geery,  227. 

See  Guaranty. 

FORMER  ADJUDICATION- 
See  Estoppel  ;  Judgment,  1. 

FRAUD. 

1.  To  maintain  an  action  for 
fraud  and  deceit,  based  upon 
fraudulent  representations,  the 
representations  must  not  only  be 
false,  but  the  party  making  them 
must  believe  or  have  reason  to 
believe  them  false  ;  and  such 
representations  must  iufiuence 
the  other  party  to  the  contract. 
Furman  v.  Titus,  284. 

2.  A  representation  of  the  value 
of  property,  although  untrue, 
will  not  authorize  a  recovery, 
where  the  vendee  has  an  oppor> 
tunity  to  examine  the  property 
and  judge  of  its  vaue.  Such  a 
representation  is  the  expression 
uf  an  opinion,  the  correctness  of 
which  the  vendee  is  supposed 
to  be  as  competent  t4>  juage  of 
as  the  party  making  the  same. 
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and  an  action  for  a  deceit  in 
misstating  the  value  can  not  be 
maintained.    Ih, 

FRAUDULENT       CONVEYAN- 
CES. 

See  Creditor's  Suit,  1,  2  ;  New 
Trial,  1. 

GENERAL  TERM. 
See  Appeal,  8,  40. 

GUARANTY. 

1.  Upon  a  guaranty  of  payment 
of  bond  and  mortgage,  provided 
that  the  mortgagee  shall  within 
sixty  days  nfter  any  default  in 
payment  of  interest  proceed  with- 
out delay  to  foreclose,  fore- 
closure is  unnecessai7,  when  it 
is  not  commenced  until  after  the 
premises  have  been  sold  under  a 
decree  foreclosing  a  prior  mort- 
gage, the  referee's  deed  delivered, 
and  the  proceeds  disposed  of 
pursuant  to  such  decree.  Peek 
V.  Cohen,  142. 

2.  The  guarantor  is  not  liable  for 
the  cost  of  such  unnecessary 
foreclosure  of  the  guaranteed 
mortgage.    lb. 

HANDWRITING. 
See  Evidence,  1,  2. 

HUSBAND  AND  WIFE. 
See  DrvoRCB ;  Pleading,  3-5. 

INJUNCTION. 

1.  The  sale  of  a  boat  used  on  a 
ferry  between  certain  points  as 
and  for  a  ferry  boat,  immediately 
on  the  rendition  of  a  decision 
directing  an  injunction  against 
the  seller  restraining  him  from 
running  a  ferry  between  these 
points,  and  the  continued  use 
thereafter  of  the  boat  for  the 
same  purposes  will,  with  other 
circumstances,  constitute  a  viola- 
tion of  the  injunction.  Mrii/or, 
cfcc,  of  2stio   York  v.  New   Yorh 


and   StaUn    Island    Ferry    Co.^ 
300. 

2.  Where  there  is  an  injunction 
against  the  running  of  a  ferry 
between  certain  places,  and  after 
the  injunction  the  point  of  de- 
parture at  one  of  the  places  is 
changed  from  one  wharf  to  an- 
other, the  route  in  all  other  res- 
pects continuing  to  be  the  same, 
there  is  a  violation  of  the  in- 
junction, notwithstanding  such 
change.    lb, 

3.  An  injunction  against  the  use 
of  a  wharf  for  any  of  the  pur- 
poses of  a  specified  ferry  on  a 
specified  route,  is  violated  by 
laying  the  boat  at  the  wharf 
during  the  night  to  take  in  sup- 
plies ot  coal  and  water,  to  oe 
used  on  her  ferry  route  the  next 
day,  and  for  the  accommoda 
tion  of  the  boat  during  the 
night.     lb, 

4.  In  proceedings  to  punish  for 
contempt  tor  violating  an  in- 
junction when  the  proceedings 
are  initiated  by  an  order  requir- 
ing the  party  to  show  cause 
why  he  should  not  be  punished 
for  contempt,  interrogatories 
are  not  necessary,    lb. 

6.  This  although  the  order  to 
show  cause  does  not  specify  in 
what  respect  an  injunction 
order  is  claimed  to  have  been 
violated,  and  what  punishment 
is  desired.     lb. 

6.  Parties  simply  hearing  that  an 
order  for  an  injunction  has 
been  granted,  and  disregarding 
it,  can  be  adjudged  guilty  of 
contempt.     lb, 

7.  Service  of  a  certified  copy  of 
an  order  of  injunction  granted 
by  the  court,  is  sufiicient  in 
contempt  proceedings.     lb. 

See  Action,  4. 

INQUEST. 
See  Appeal,  3S. 

INSOLVENTS. 

See  Assignments  for  Benefit  of 
Creditors. 
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INSURANCE. 

1.  Where  bv  a  contract  for  re- 
insurance  between  two  insurance 
companies,  tlie  re-insuring  com- 
pany agrees  to  re-insure  all  the 
outstanding  policies  of  the  re- 
insuied  compiuy,  and  to  pay  to 
the  holdera  thereof,  all  such 
sums  as  the  re-insured  company 
miglit  by  force  of  such  policies 
become  liable  to  pay:  and  the 
re-insured  company  agrees  to 
assign  all  premiums  due  and  to 
become  due  on  its  policies,  and 
the  good -will  of  its  business,  to 
the  re-insuring  company;  and 
the  re-insured  company  there- 
upon ceases  to  transact  business ; 
a  policy  holder  who  has  paid  all 
the  premiums  on  his  policy 
which  fell  due  before  and  at 
the  date  of  the  transaction  may, 
without  payment  of  the  prem- 
iums thereafter  falling  due, 
recover  from  the  re-insuring 
company  the  amounts  paid  by 
him  for  premiums,  with  interest 
thereon,  although  he  is  not  a 
party  to  the  contract  of  re- 
insurance. Fischer  v.  Hope 
Mutual  L\fe  Ins.  Co.  of  New 
York.  291. 

d.  The  bringinjj  of  an  action 
against  the  re-insured  company 
for  the  premiums  paid  and 
interest  thereon,  and  prosecut- 
ing the  same  to  judgment,  is 
not  a  disaffirmance  by  a  policy 
holder  of  the  contract  created 
by  the  policy.     Ih. 

8.  A  policy  that  states  in  the 
written  portion  the  sum  insured 
and  the  risk  taken  in  the  follow- 
ing words  :  **Sum  insured  six 
thousand  two  hundred  and  fifty 
dollars,  port  risk  in  port  of 
New  York,  upon  the  body, 
tackle,  apparel,  and  other  fur- 
niture of  the  good  ship  called 
The  Confidence,"  designates 
only  such  risk  as  is  defined  by 
the  words  '*  port  risk  in  the 
port  of  New  York,"  and  desig- 
nates no  risk  upon  any  part  of 
a   voyage  to   be    made   by   the 


ship.       Nelson    v.    Sun   Mutual 
Ins,  Oo.^  417. 

4.  Oral  proof  may  be  given  to 
establish  what  the  risk  was,  and 
to  show  what  risks  were  cov- 
ered under  the  words,  *'port 
risk.''    lb. 

5.  The  commencement  of  a  voyage 
from  the  port  of  New  York  ter- 
minated the  risk  nnder  such  a 
policy.     lb. 

6.  Policy  insuring  a  mortgagor 
of  chattels  against  loss  on  the 
mortgaged  property,  loss,  if  any, 
payable  to  the  mortgagee,  issued 
after  the  mortgagee's  title  had 
become  absolute  at  law,  by  rea- 
of  the  mortgagor's  failure  to 
fulfill  the  conditions  of  the 
mortgage,  in  neglecting  to  pay 
two  installments  of  interest,  and 
after  the  filing  of  a  copy  of  the 
mortgage  setting  forth  tKe  mort- 
gagee's interest  in  the  mortgage 
as  being  to  amount  of  the  prin- 
cipal sum  secured  thereby,  and 
said  two  installments  of  inter- 
est past  due,  the  mortgagor 
never  having  taken  possession, 
but  the  mortgagee  having  re- 
mained in  unaisput-ed  and  un- 
disturbed possession  of  the 
property. — Hdd^  the  entire  prop- 
erty is  insured  by  the  policy, 
and  not  merely  the  value  of  the 
property  which  might  be  real- 
ized upon  sale  over  and  above 
the  amount   due   on  the  mort- 

fage.  Smith  v.  Exchangt  F*ire 
as.  Co.^  492. 
.  Where  the  articles  valued 
were  very  numerous,  and  had 
been  in  prior  use  for  greater  or 
less  periods  of  time,  and  their 
depreciation  depends  on  the 
quality  of  the  material  when 
new,  and  the  skill  of  the  work- 
manship in  its  manufacture,  and 
upon  the  wear  in  the  use,  very 
great  discrepancies  in  the  opin- 
ions of  all  the  witnesses,  as  to 
the  value  of  the  several  items, 
furnishes  the  best  proof  that  the 
claimant's  estimates,  though  in 
many  respects  excessive,  can 
not  be  considered   presumptive 
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evidence  of  fraudulent  intent. 

n.  . 

8.  In  the  valuation  of  numerous 
items,  as  between  gross  and 
itemized  valuations,  the  itemized 
valuation  should  be  taken.     Tb. 

1).  Declamtiims  by  mortgagor, 
made  after  issue  of  policy,  loss 
payable  to  mortgagee,  are  not 
admissible  as  ap^nst  the  mort- 
gagee.    Ih, 

INTEREST. 

See  Appeal,  25  ;    Damagbs,   10, 

15. 

INTERPLEADER. 

1.  Where  the  affidavit  on  which 
an  order  of  interpleader  was 
made  was  sufficient  to  authorize 
the  same  under  §  122  of  the 
Code,  and  the  opposing  affida- 
vits do  not  show  anv  real 
grounds  for  refusing  such  order, 
the  order  should  be  affirmed. 
Wehh  V.  Bawery  Savings  BanJs^ 
97. 

2.  The  validity  of  an  order  of 
another  court,  annexed  to  the 
moving  papers,  in  support  of 
the  motion,  could  not  be  de- 
termined on  the  motion,  but 
was  a  question  to  be  determined 
on    the     trial    of    the    action. 

n, 

3.  Collusion  between  the  party 
to  whose  rights  plaintiff  suc- 
ceeded and  the  party  claiming 
under  such  an  order  of  another 
court,  was  not  sufficient  ground 
for  refusing  such  an  order  of 
interpleader,  so  long  as  the 
party  applying  for  the  same  did 
not  appear  to  be  a  party  to  such 
collusion.    lb. 


JUDGMENT. 

1.  Dismissal  of  complaint  on  the 
merits  in  an  action  brought  by 
a  judgment  creditor  against  the 
judgment  debtor  and  a  third 
party,  in  the  nature  of  a  credi- 
tor's bill  to  reach  the  judgment 


debtor's  assets  in  the  hands  of 
the  third  party,  is  not  retf  ad- 
judicata  to  a  claim  against  such 
third  person,  in  favor  of  the 
party  who  obtained  the  judg- 
ment, arising  out  of  an  agree- 
ment l)etween  the  third  party 
and  the  judgment  debtor,  where- 
by as  between  themselves  the 
third  party  answered  and  agreed 
to  pay  the  claim  upon  which 
the  judgment  was  recovered. 
FHschtir  V.  Hope  Mutual  Lif^ 
Ins,  Co.  o/Neu}  York,  291. 

2.  Where  fourteen  years  had 
elapsed  since  the  entry  of  judg- 
ment, and  defendant  had  been 
examined  on  supplementary  pro- 
ceedings more  than  four  prior 
to  the  motion,  and  no  satis- 
factory answer  or  reason  for  the 
delay  was  shown, — Held^  that  the 
motion  to  open  the  judgment 
was  properly  denied  on  the 
ground  of  laches.  Wade  v.  De 
Leyer,  641. 

8.  That  a  suit  is  pending  by  the 
defendant  in  the  judgment 
against  the  plaintiff  therein  for 
an  accounting,  and  the  judg- 
ment sought  to  be  opened  is 
claimed  to  be  simply  the  reduc- 
tion into  that  form  of  collateral 
securities,  constitutes  no  ground 
for  opening  the  judgment,  but, 
on  the  contrary,  shows  that 
there  is  no  ground  on  which  to 
sustain  the  motion,  as  the  court 
in  which  the  accounting  suit  is 
pending,  can  give  all  the  pro- 
tection which  the  equities  of 
the  case  call  for.     lb. 

See  Appeal,  18,  14,  23,  86,  87,  42; , 
Cbkditor'S    Suit,  4,  5;  Es- 
toppel;   New  Tblal,  1, 
2 ;  Pleading,  6,  7, 12 ; 
suppleicektabt 
Pboceepings. 


JURISDICTION. 

See  DoKiciL ;  Summabt  Prooebd- 
ingb;  SuppLsaiBisrrARY  Pko- 

CEEDINGS. 
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LANDLORD  AND  TENANT. 

See  Nbw  York  City,  9-12;  Sum- 
MABY  Proceedings. 

LEX  LOCI. 

1.  A  contract  or  obligation  va!id 
hy  the  law  of  the  state  where  it 
was  made  and  was  to  be  per- 
formed, can  not,  when  sought  to 
be  enforced  in  another  state,  be 
lield  invalid  as  contravening  the 
usury  law  of  that  state.  Whit- 
rann  v.  Conner^  389. 

2.  The  fact  that  such  contract  or 
obligation  is  secured  by  a  chattel 
mortgage  executed  in  the  state 
where  the  contract  or  obligation 
was  thus  made  and  to  be  per- 
formed, upon  property  in  such 
other  state,  does  not  alter  the 
rule.     lb. 

3.  Security  for  such  contract  or 
obligation  upon  property  in  such 
other  state,  is  not  invalid.  As 
the  principal  debt  is  not  invalid, 
although  usurious  according  to 
the  laws  of  such  other  state,  so 
the  security  therefor  is  not  in- 
valid, notwithstanding  it  is  on 
property  in  such  other  state,  and 
the  party  holding  it  is  obliged 
to  come  into  the  courts  of  such 
other  state  to  enforce  it.  So  held, 
where  one  basing  his  right  on 
such  security  brought  an  action 
to  recover  the  possession  of  the 
property  from  the  sheriff  who 
had  taken  it  under  an  execution 
against  a  third  person.     lb. 

4.  In  transfers  of  personal  property, 
the  law  of  the  state  in  which  the 
property  is  at  the  time  of  the 
transfer  governs  as  to  the  steps 
necessary  to  be  taken  to  give  it 
validity  as  against  creditors  or 
subsequent  purchasers  or  encum- 
brancers, when  the  transfer  is 
relied  on  in  the  courts  of  that 
state  as  the  basis  of  an  action  or 
a  defense,  although  the  transfer 
may  have  been  executed  in  an- 
other state,  and  for  the  purpose 
of  securing  an  obligation  made 
and  to  be  performed  there.    lb. 

See  Appeal,   21,  22. 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  inalici«>jr 
prosecution,  when  the  facts  ;iif 
undisputed,  or  found  by  a  j-^rj, 
it  is  a  question  of  law  whether 
such  facts  show  a  want  of 
probable  cause  or  not.  F'njuaii 
V,  Knov,  41. 

%,  When    the    prosecution    com- 
plained of   was  a  criminal   one 
for    embezzlement, — Beld,    that 
the  facts  that  the  books  kept  by 
plaintiff    in  the  course   of  his 
employment  as  book-keeper  for 
the  defendant,   di closed    item? 
entered  in  the  petty  cash  book 
as   drawn    bv  him    which   were 
not  posted   in  the   general  cd*h 
book,  and  also  items  entered  in 
the    general  cash    book    which 
were  not  posted   in  the  ledger, 
and  also  erasures   in    plain tiir<> 
ledger   account,  true   additions 
being     erased      and     inconvct 
additions    in    plaintiff ^s     favor 
substituted;     that    soon     after 
plaintiffs  attention  was  called 
to  these  matters,  and   paymert 
demanded  for  what  the   books,, 
upon  a  statement  prepared  from 
them   by  another  book-keeper, 
showed  to  be  due,  he  conveyed 
to  defendant  some  real  e.stat« 
held   by  him,  and  his  wife  also 
conveyed    to    defendant   some 
real  estate     belonging  to    her, 
which   she  refused  to  do  nntil 
she  was  paid  two  hundred  and 
fifty  dollars,    which   was    paid 
her;  and  that  plaintiff  admitted 
defendant's  claim  to  be  correct; 
are   sufficient  to  establish  such 
prima  fade  probable  cause.     Ih. 

8.  That  plaintiff  kept  a  memuran 
dum-book  in  which  he  entered 
sums  of  money  that  be  occa- 
sionally leaned  to  defendant, 
which  book  would  explain  the 
alleged  improper  credits  he  had 
given  himself  in  his  ledger 
account,  and  the  apparent  errors 
and  discrepancies  in  the  books 
of  defendant  kept  by  him,  in  a 
way  consistent  with  his  inno- 
cence  of  the  charge  of  embezzle- 
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nient;  that  prior  to  defendant's 
complaint  charging  him  with 
embezzlement,  .le  explained  to 
defendant  that  this  book  would 
^liow  the  amount  loane:l  to  him 
(defendant)  b^  him  (the  plain- 
tilf  j,  and  which  he  deducted  from 
lUc  ledger  when  he  made  out 
h\>  cash  account;  that  defend- 
ant asked  to  nee  the  book,  and 
.>lalntill  allowed  him  to  take  it, 
and  he  carried  it  away  with 
(11  in.  and  ever  afterwards  denied 
iii.ving  it  or  having  seen  it;  are 
sufficient  facts  to  rebut  such 
prima  facie  case  of  probable 
cause.  lb, 
•4.  So  too,  the  facts  that  prior  to 
the  setting  on  foot  the  prosecu-' 
tion  lor  embezzlement,  plaintiff 
offered  to  explain,  with  such 
memorandum-book,  such  alleged 
improper  credits,  and  apparent 
errors  and  discrepancies,  and 
that  such  book  would  so  explain 
them,  establish  the  want  of 
probable  cause.     lb, 

5.  In  such  an  action  evidence  of 
the  defendant's  disbelief  in  the 
charge  on  which  the  prosecution 
was  founded  is  competent  as 
bearing  both  on  the  question  of 
want  of  proDable  cause  and  on 
that  of  malice.     lb, 

6.  The  fact  that  defendant,  prior  to 
the  complaint  against  the  plain- 
litf  charging  him  with  embezzle- 
ment, settled  with  him  for  the 
money,  afterwards  claimed  to 
have  been  embezzled,  as  and  for 
a  debt  on  contract,  eirpress  or 
implied,  would  tend  to  show  such 
disbelief.    lb, 

7.  In  actions  for  malicious  prose- 
cution, malice  is  implied,  as  a 
general  principle,  from  want  of 
probable  cause.     lb. 

8.  If  the  defendant  deprives  the 
plaint ii!  of  his  means  of  exculpa- 
tion, and  then  prosecutes  him 
criminally, — such  acts  are  on 
tlieir  face  malicious.     lb. 

^.  Upon  a  recovery  by  the  plain- 
tin  in  an  action  for  malicious 
prosecution,  indemnity  is  award- 
ed for  all  the  injury  to  reputation, 
VIII. — 87 


feelings,  health,  mind  and  person 
caused  by  the  arrest,  including 
the  expenses  of  the  defense,  lb. 
10.  The  pre-exist  in  j»  business  re- 
lations of  the  parties,  convey- 
ances from  plaintiff  and  his  wife 
to  defendant,  and  a  general  re- 
lease from  defendant  to  plaintiff 
executed  after  the  making  of  the 
charge  and  before  the  arrest,  the 
circumstances  surrounding  the 
execution  of  such  instruments, 
the  impaired  health  and  reduced 
circumstances  and  impoverish- 
ment of  the  plaintiff  after  his 
arrest,  the  appearance  of  defend- 
ant before  two  giand  juries,  are 
all  facts  bearing  on  the  question 
of  damages,  and  evidence  res- 
pecting them  is  admissible.     Jb. 


SABINE  COURT  OF  THE  CITY 
OF  NEW  YORK.      . 

See    Supplementary    Proceed- 
ings. 

MARSHALLING  ASSETS. 

1.  Assets  can  not  be  marshalled 
in  an  action  to  which  aiD  persons 
who  claim  to  be,  or  may  possibly 
be  interested  in  the  marshal- 
ment  are  not  paities.  Mohon^s 
Bank  of  Montreal  v.  Howard^  15. 

2.  n^^rnbU^  one  who  discounts  an 
acceptance  can  not  be  deprived 
of  his  recovery  against  the  ac- 
ceptors, because  he  holds  col- 
lateral security  from  the  drawer, 
and  the  state  of  the  accounts 
between  the  acceptors  and  draw- 
er is  such,  that  ii  the  acceptors 
pay  the  acceptance,  the  drawer 
will  be  indebted  to  them  in  a 
sum  equal  to  a  part,  or  the 
whole  of.  or  exceedmg  the  value 
of  the  collateral.     lb. 

8.  A  bona  fide  holder  for  value  be- 
fore maturity  of  an  accepted  bill 
of  exchange  is  entitled  to  re- 
cover in  a  suit  against  the  ac- 
ceptor, without  reference  to  the 
equities  between  the  original 
parties,    lb. 
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M^VSTER  AND  SERVANT. 

1.  The  employment  of  a  superin- 
tendent by  the  party  who  con- 
tracts for  the  work,  to  see  that 
the  work  was  properly  done  and 
in  accordance  with  the  contract, 
does  Dot  give  the  party  the 
cojitrol  of  the  work,  to  that  ex- 
tent that  he  becomes  liable  for 
tlie  negligence  of  the  employes 
of  the  contractor  who  are 
directly  under  the  control  and 
direction  of  the  latter.  Clare 
V.  Nntional  Gity  Banh^  104. 

2.  The  right  to  select  and  employ 
and  control  the  action  of  the 
workman  or  servant  whose 
negligence  is  complained  of,  lies 
at  the  foundation  of  the  i*e- 
j-ponsiljility  of  a  master  or  prin- 
cipal for  the  negligent  act  of 
such    workman    or    servant   by 

'  which  another  person  has  been 
injured.  The  person  who  pos- 
sesses and  exercises  that  rifs^ht, 
is  the  one  recognized  by  the 
law  as  the  master.     7^. 

3.  In  the  case  at  bar  the  defend- 
ant and  another,  the  owners  of 
certain  real  estate  in  New  York, 
contracted  w^ith  dlflferent  parties 
lor  extensive  building  improve- 
ments, alterations,  and  general 
repairs,  upon  the  property  owned 
by  tliem.  The  persons  who  con- 
tracted to  do  the  work  em- 
ployed the  workmen,  and  con- 
trolled and  directed  them  in 
their  employment,  and  the  plain- 
tiff was  injured  by  the  careless- 
ness and  negligence  of  said 
workmen,  or  some  one  of  them. 
The  owners  of  the  property  em- 
ployed a  superintendent  to  see 
that  the  work  was  properly  done 
according  to  the  contractu  and 
plans.  This  superintendent  was 
aided  und  assisted  by  an  archi- 
tect, but  neither  the  owners, 
the  superintendent,  nor  the 
architect  selected  or  employed 
the  workmen  or  controlled  and 
directed  their  labors.  Held, 
that  the  defendant  was  not 
liable  to  the  plaintiff  for  an  in- 


jury caused  by  the  negtigenoe 
of  the  workmen  of  the  con- 
tractors, or  some  one  of  them. 
lb. 

See  Damaobs,  15;  GHimsQ. 

MAXIM, 

Locus  penitentise.  Maxim  ap- 
plied. De  Witt  V.  HuUings^ 
463. 

MORTGAGES. 

See  Foreclosure;  Gua&abtt; 
Insura^xe,    6-9;  Lsx    Loci,' 

SAIiES,  14. 

MOTIONS. 

See  Action,!,  2,  4, 13,  16;  Amesd- 

mekt;  Appeal,  12, 18-20,  26- 

30,  32,  33,  40;  Dismissal 

OP  Complaint;  JtJDO- 

MENT,     2,     3;    New 

Trial;  PLEADiNa, 

9,     10;    Rbfea- 

ence;   Trial, 

1,  18. 

NEGLIGENCE. 

1.  Where  there  is  no  conflict  in 
the  eyidence  bearing  on  the 
issue  of  contributory  negligence 
the  question  is  one  of  law  and 
not  of  fact,  Halpin  v.  Third 
Avenue  JR.  IL  Co,^  175. 

2.  Plaintiff  hailed  a  car  going  ap 
when  it  was  about  seventy-fire 
feet  below  the  upper  street 
crossing  ;  at  ttiis  time  a  car, 
then  about  one  himdred  feet  off 
(which  he  saw),  was  rapidly  ap- 
proaching on  the  down-track  ; 
he  crossed  the  down-tracX,  and 
when  he  reached  the  space  inter- 
vening between  the  two  tracks 
(which  was  barely,  if  at  all,  suf- 
ficient to  allow  of  standing  there 
in  any  safety),  he  stood  there 
waiting  for  the  up-car  to  stop, 
which  it  did  about  seventy-five 
feet  above  the  said  upper  cross- 
ing ;  its  platform  was  crowded, 
which  he  knew;  while  in  the 
act  of  getting  on  its  platform 
the  horses  of  the  down-car,  ha^- 
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ing  been  palled  by  the  driver 
into  thi9  space,  knocked  him 
down.  Held,  as  matter  of  law, 
contributory  negligence,  lb. 
8.  When,  for  the  purposes  of  fumi- 
gation of  a  vessel,  under  the  di- 
recdon  of  the  health  officer,  the 
steward  (as  is  his  duty)  clears 
the  passengers  from  the  steerage, 
and  furnishes  the  health  officers 
with  the  drinking  vessels  of  the 
passengers,  in  which  to  put  the 
fumigating  compound,  being  a 
poisonous  substance,  and,  after 
the  fumigation,  orders  the  pas- 
sengers back  to  the  steerage 
without  having  remored  the 
drinking  utensils,  or  seeing  that 
they  are  thoroughly  cleaned,  he, 
knowing  the  character  of  the 
fumigating  substance,  is  guilty 
of  negligen  oe.  RyaU  v.  Kennedy^ 
347. 

4.  A  mother  allowing  one  of  her 
children,  of  five  years  of  age,  to 
play  about  the  steerage,  in  her 
presence,  she  not  knowing  any 
deleterious  substance  to  be  con- 
tained in  the  drinking  vessels, 
is  not  guilty  of  contributory 
negligence.     lb, 

5.  This  although  she  had  seen  the 
child  take  the  cup  to  drink 
out  of  it.     IIk 

6.  The  plaintiff,  driving  a  light 
vehicle,  was  obstructed  in  cross- 
ing the  track  of  a  horse-car 
railroad  by  a  blockade  of  tracks, 
so  that  he  was  obliged  to  stop 
w^ich  the  rear  part  of  his  hind 
wheels  on  the  track,  and  while 
in  this  position,  a  car  ap- 
proached, the  driver  of  which, 
after  waiting  a  moment  or  two, 
told  the  plaintiif  to  **get  off  the 
track,"  and  the  plaintiff  asked 
him  to  wait  until  the  trucks 
moved,  promising  then  to  move, 
whereupon  the  car-driver  said, 
**Damn  youl  if  you  don't  get 
off  here;  lam  late;  I  will  get 
you  off  some  way  or  other;" 
to  which  the  plaintiff  replied, 
**  Yon  wait  a  moment;  I  guess 
the  tracks  are  moving,  and  I 
may  go."    The  trucks  started, 


and  as  the  plaintiff  prepared  to 
move  on,  the  driver  of  the  car 
started  his  horses,  and  the  plat- 
form of  the  car  hit  or  touched 
the  hind  wheel  of  the  plaintiff's 
vehicle,  and  overturnea  it,  and 
caused  the  personal  injuries  to 
the  plaintiff  complained  of. 
*  HeTd^  a  willful  act  was  not 
necessarily  established  by  the 
evidence.  Cohen  v.  Dry  Dock. 
E(ut  Broadway  and  Battery  B. 
B.  Co,,  368. 

7.  The  car-driver  may  have 
attempted  to  pass  either  without 
hitting  the  vehicle  or  by  shov- 
ing it  around  out  of  his  way ; 
and  the  hitting,  or  the  force  of 
the  blow,  may  have  been  an  error 
of  judgment,  in  measuring  the 
distance.     lb, 

8.  The  language  used  by  the 
driver  does  not  necessarily 
indicate  willfulness  and  malice. 
lb. 

0.  A  dismissal  of  the  complaint  in 
the  case  above  stated, — Held, 
error.     lb. 

See  Cabriers,  1,  2,  8,  9;  Death; 

Master  Asn>  Servant  ; 

Shipping. 

NEW  TRIAL. 

1.  A  judgment  setting  aside  a 
transfer  as  fraudulent  and  void, 
appointing  a  referee  to  take  the 
accounts  of  the  transferee,  and 
a  receiver  to  whom  the  tiuns- 
feree  shall  deliver  and  pay  ac- 
cording to  the  report  of  the 
referee,  and  directing  that  the 
receiver  pay  to  the  plaintiff  his 
claim  out  of  what  shall  come 
into  his  hands,  and  hold  the 
residue,  if  any,  to  abide  the 
further  orders  of  the  court,  is 
not  a  final  judgment,  within 
the  meaning  of  section  267  of 
the  Code  in  regard  to  motions 
for  new  trials  at  a  general  term. 
Produce  Bunk  of  New  York  v. 
Morton,  828. 

2.  A  judgment  ia  not  a  bar  to  a 
motion  for  a  new  trial.  Law9 
©/1832,  ch.  128.     lb. 


680 


INDEX. 


3.  The  rendering  a  verdict  on  con- 
flicting evidence,  contrary  to  a 
strong  intimation  from  the  court, 
and  assessing  against  a  corpora- 
tion damages  at  three  hundred 
and  fifty  doUars,  for  injuries  to 
the  plaintiff^s  I'eelings,  and  a 
slight  pinching  of  his  hands,  in 
ejecting  him  from  a  car  for  al- 
leged non-payment  of  fare,  is  not 
sufficient  to  establish  that  the 
jury  was  actuated  by  passion  and 
prejudice,  upon  a  motion  for  a 
new  trial.  HamiUoa  v.  Third 
Avenue  R,  R,  Co,,  876. 

4.  Upon  such  motion,  three  hun- 
dred and  fifty  dollars  damages 
in  the  above  stated  case  can  not 
be  deemed  excessive,     lb, 

5.  Upon  a  motion  for  a  new  trial 
on  the  ground  of  newly-discov- 
ered evidence,  the  affidavit  of 
the  witness  who  is  to  give  such 
evidence  is  requisite.  Gauld  v. 
Moore,  887. 

6.  In  case  such  witness  is  dead, 
documentary  or  other  proofs 
corroborating  or  establishing 
what  it  is  alleged  could  have 
been  shown  by  him  are  necessary. 

7.  When  the  evidence  claimed  to 
have  been  newlv-discovered  is 
that  there  was  a  person  who 
could  have  testified  that  he  had 
paid  for  the  services  rendered, 
and  the  discovery  was  claimed 
to  have  been  first  made  by  such 
person  stating  to  the  counsel  of 
the  defeated  party,  a  few  days 
after  the  trial,  that  he  had  made 
such  payment,  but  it  appearing 
that  such  person,  at  the  time  of 
the  rendition  of  the  services 
was,  and  down  to  and  after 
the  trial  (which  covered  a  long 
period  of  time),  had  been  on 
terms  of  intimacy  with  the  de- 
feated pxrty,  and  had  some  con- 
nection with  the  transactions 
out  of  which  the  claim  for 
services  arose,  —  Held,  that 
reasonable  diligence  had  not 
been  shown,     lb, 

.8.  That  the  successful  party  had 
frequently  told  the  counsel  for 


the  unsuccessful  one  that  such 
person  had  never  paid  him,  does 
not  excuse  non-inquiry  of  such 
person  as  to  the  fact.     1  b. 

See  Appeal,  13,  18-20,  83,  86,  87; 

EJUCT31ENT. 


NEW    YORK    CITY    AND 
COUNTY. 

1.  The  supervisors  of  the  county 
of  New  York  have  power  to 
provide  suitable  furniture,  such 
as  bedsteads,  mattresses,  and 
bedding,  for  the  county  jail. 
Schenck  V.  Mayor,  dbc,^  of  the 
City  of  New  York,  165. 

2.  Ludlow  Street  Jail  is  the  county 
jail  of  the  county  of  New  York. 
lb, 

3.  The  mayor,  aldermen,  and  com 
monalty'of  the  city  of  New  York 
own  the  exclusive  right  of  the 
ferry  franchise  in  and  about  the 
island  of  iVew  York.  Mayor^ 
(be,  of  tlie  City  of  Kfto  fork 
V.  Kew  Tori  and  Staten  Idand 
Ferry  Co., 2^'^. 

4.  Such  right  is  not  confined  to 
ferries  established  at  the  time  of 
the  Montgomerie  charter,  but 
extends  to  and  includes  all  other 
ferries  which  the  corporation 
might  thereafter  establish  from 
Manhattan  or  New  York  Island 
to  any  of  the  opposite  shores 
(Benson  «.  The  Mayor,  &c.,  10 
Barb.  223;  The  People  «.  The 
Mayor,  &c.,  32  Barii.  102:  Mil- 
hau  c.  Sharp,  27  K  Y,  619;. 
lb, 

5.  Benson  v.  The  Mayor,  &c. 
{8up7'a)y  does  not  determine  the 
question  in  respect  to  future  fer- 
nes,  but  the  rignt  which  that  case 
held  to  be  a  vested  right  in  the 
city,  in  respect  to  the  established 
ferries,  continued  and  attached 
to  all  that  were  at  any  time 
afterwards  established.    lb. 

6.  Any  ferry  operated  and  con- 
ducted from  any  part  of  the 
island  to  any  opposite  shore 
without  the  license  of  the  cor- 
poration, is  unlawful.     lb. 
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7.  The  Department  of  Docks  have 
received  no  power  from  the 
legislature  to  grant  a  ferry 
license.    Jb, 

8.  The  status  and  powers  of  the 
Department  of  Docks  are  fully 
considered  and  reviewed  in  the 
opinion  of  the  court,     lb, 

S.  The  Board  of  Supervisors  of 
the  county  of  New  York  had  no 
power  to  execute  a  lease  for  an 
armory  for  any  portion  of  the 
National  Guard  of  the  state  of 
New  York,  organized  and  exist- 
ing within  the  limits  of  the  city 
and  county  of  New  York,  with- 
out a  prior  demand  for  the  same, 
in  conformity  with  section  130 
of  the  act  of  the  legislature 
of  the  state  of  New  York,  en- 
titled **  The  Military  Code ; ''  and 
a  lease  executed  hy  said  Board 
without  any  prior  demand  hav- 
ing been  made  in  conformity 
with  said  section  120,  is  wholly 
null  and  void.  The  doctrine  of 
"  uUra  vires  "  applies  to  such  ac- 
tion of  the  said  Board  of  Super- 
visors. Boiler  V.  Mayor^  dbe.  qf 
Neic  Ttyrk,  528. 

10.  A  demand  from  the  proper 
military  authorities,  duly  made 
and  countersigned,  and  a  cer- 
tificate from  the  Adjutant-Gene- 
ral of  the  state  (pursuant  to  said 
act)  was  a  condition  precedent 
to  any  action  whatever  on  the 
part  of  the  Board  of  Supervi- 
sors towards  leasing  premises 
for  an  armory.  The  indispensa- 
ble conditions  upon  which 
rested  any  power  or  authority  of 
the  said  Board  of  Supervisors  to 
enter  into  such  a  lease  were 
wanting,  and  in  their  absence  no 
valid  lease  could  be  made.  The 
rent  for  such  premises  could  not 
and  never  did  become,  a  county 
charge,  and  any  covenant  on  the 
part  of  said  board  to  pay  rent 
was  null  and  void  on  the  princi- 
ple of  ^^  ultra  vires,^^    Ih. 

11.  Neither  the  county  nor  the 
corporation  of  the  city  of  New 
York  was  bound  by  this  lease, 
nor  could  the  appropriation  of  { 


the  premises  to  the  use  of  the 
Eighth  Regiment  of  the  Na- 
tional Guard  by  a  resolution  of 
the  Board  of  Supervisors,  and 
its  subsequent  occupation  and 
use  by  said  regiment  pursuant  to 
resolution,  be  deemed  such  a 
ratification  of  such  a  lease  as 
would  render  it  obligatory  in  its 
terms  upon  said  county  or  cor- 
poration. Ih. 
12.  In  the  case  at  bar  it  appears 
that  the  plaintifi^.  in  August,1874, 
made  complaint  before  the  civil 
justice  of  the  eighth  district  of 
the  city  of  New  York  against  the 
Board  of  Supervisors  and  the 
defendants  in  summary  proceed 
ings  under  the  statute  relating  in 
landlord  and  tenant  tt>  recover 
the  possession  of  said  premises. 
That  a  summons  was  issued 
.  against  said  Board  and  thesKj 
defendants,  and  duly  served,  but 
no  appearance  was  ever  made  in 
said  proceeding  by  these  defend- 
ants or  said  Board.  That  judj^- 
ment  was  finally  rendered  in  said 
proceeding  in  favor  of  said  plain- 
tiff, and  against  said  board  and 
these  defendants,  in  substance 
and  effect,  that  the  plaintiff 
should  have  possession  of  said 
premises  because  of  the  non-pay- 
ment of  the  rent.  Were  the 
defendants  estopped  by  this 
judgment  from  denying  their 
indebtedness  to  the  plaintiff  for 
the  use,  occupation,  and  rent  of 
said  premises,  claimed  by  him, 
in  this  action,  and  can  the  de- 
fendants in  this  action  claim  and 
assert  the  invalidity  of  this  lease 
after  such  judgment  ?  In  brief, 
Does  that  judgment  operate  as 
an  estoppel  ?  Held,  tbat  the 
defendants  were  not  estopped  by 
that  judgment,  from  pleading 
and  establishing  and  resting 
their  defense  upon  the  invalidity 
of  the  lease.     Ih. 


NOTARY  PUBLIC. 
See  £YIDK2iCE,  6-11. 
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NOTICE. 
See  Afpbal,  40,  41. 

OBJECTIONS. 

See    Appeal,     1>8,     81,    84,  85; 
Trial,  1-8.  ^ 

ORDERS. 

Se«    Action,   1,    2,    16;    Amend- 
ment; Appeal,  4-8,  12,  18-20, 
26-30,    33,    38,  40;    Injunc- 
tion, 4-7;  Interpleader; 
Pleading,  6,  7. 

PARTIES. 

See  Action,  3-15;  Costs;  Credi- 
tor's Suit;  Depositions. 

PARTNERSHIP. 

Sec  Creditor's  Suit,  4,  5 ;  Depo- 
sitions; Receiver,   1. 

PLEADING. 

1.  A  complaint  that  states  the 
employment  of  the  plaintiff  by 
the  defendants  as  their  agent  to 
do  and  perform  certain  work 
and  labor  and  service  for  them, 
^*upon  certain  conditions  and 
terms,  more  fully  set  out  in 
a  certain  memorandum  of  agree- 
ment, which  is  hereunto  an- 
nexed, marked  *  Exhibit  A.,' 
and  forms  part  of  this  com- 
plaint" (and  a  copy  of  such 
agreement  was  so  annexed), 
does  in  fact  set  forth  the  whole 
of  said  agreement,  and  such 
a  complaint  is  not  objectionable 
on  the  ground  of  insufficiency. 
Alfaro  V.  Davidson,  87. 

2.  That  an  averment  was  not  made 
in  the  body  of  the  complaint,  to 
the  effect  that  the  whole  of  the 
agreement  was  in  writing,  is 
wiioUy  immaterial.  Section  159 
of  tLie  Code  relaxes  the  strict- 
ness of  former  rules  in  regard  to 
pleadings,  when  it  declares,  that 
in  the  construction  of  a  pleading 
for  the  purpose  of  determining 
its  effect,  'Mts  allegations  shall 
be  liberally  construed   with  a 


view  of  substantial  justice  be 
tiveen   the    parties,-'  and   with 
such  liberal  constructioii.    this 
complaint  will  be  deemed  suffi- 
cient  in  all  respects,  and   cos- 
tains  every   element    necessary 
to  state  a  cause  of  action  on  the 
part  of  plaintiff  for  a  breach  of 
said  agreement.    lb, 
8.  In  an  action  of  trover,  defend- 
ant need  not  plead  as  an  affirm- 
ative defense  that  he  owned  the 
property  at  the  commencement 
of    the    action,  nor   Bhow    the 
source  of,  or  mode  by  which  he 
acquired,  his  title.     A  ^oeral 
denial  of  plaintiff's  ownership 
suffices.      Brewort  v.    BreroorU 
211. 

4.  Where  the  strongest  phrase 
in  the  pleading  is  '*  that  the 
plaintiff  relinquished  all  owner- 
ship" in  the  property,  without 
any  averment  that  defendant 
thereupon  took  possession  as 
owner,  no  defense  is  set  up. 
lb. 

5.  So  held,  In  an  action  by  wife 
against  the  husband,  the  prop- 
erty in  question  being  gifts  made 
by  him  to  her,  when  the  answer 
alleged  that  the  plaintiff  vio- 
lently threw  the  property  from 
her,  declaring  that  she  returned 
it  to  defendant;  that  she  would 
not  keep  it;  and  that  she  re- 
linquished all  ownership  in  it; 
ancf  that  defendant  then  took 
back  the  property  as  she  de- 
sired, and  kept  possession  of  it. 
lb, 

6.  On  overruling  a  demurrer  to  an 
answer  which  does  not  go  in 
bar  of  the  whole  cause  of  action, 
an  order  directing  that  defend- 
ant have  judgment  in  the  action 
in  his  favor,  and  a  judgment 
entered  therein  adjudging  that 
the  complaint  be  dismissed,  are 
erroneous;  and  such  erroneous 
order  and  judgment  will  be  re- 
versed on  appeal.     lb. 

7.  Semble,  there  should  only  be 
an  interlocutor^'  order  and  judg- 
ment, simply  overruling  the  de- 
murrer, and  perhaps  adjudging 
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the  answer  so  far  as  it  extends 
to  be  a  ffood  defense.     Ih. 

8.  A  simple  denial  of  an  averment 
in  the  complaint  tbat  the  claim 
or  demand  has  been  duly  as- 
sij^ned  to  the  plaintiff,  will  not 
let  in  evidence  to  establish  that 
the  assignment  is  invalid.  Clark 
V.  Geery,  227. 

0.  In  an  action  for  damages  for 
the  conversion  of  a  chose  in 
action,  facts  showing  it  to  have 
been  of  little  or  no  value  at  the 
time  of  the  conversion,  may  be 
allowed  to  be  set  up  by  supple- 
mental answer,  in  mitigation  of 
damages.  Cothran  v.  Hanover 
National  Bank  of  Neio  York,  401. 

10.  If  the  defendant  is  ignorant  of 
the  matters  at  the  time  of  his 
answer,  and  moves  without  delay 
after  discovering  them,  he  is  not 
guilty  of  laches,     lb. 

11.  Where  the  opposing  papers 
deny  insolvency,  but  it  appears 
that  the  draft,  the  parties  to 
which  were  claimed  to  nave  been 
insolvent,  was  not  paid  at  matur- 
ity, and  other  matters  appeared 
tending  to  show  insolvency,  a 
case  is  presented  for  a  disposal  of 
the  question  by  trial,     lb, 

12.  In  an  action  to  recover  the 
possession  of  personal  property, 
where  the  answer  alleges  that  as 
to  a  portion  of  the  property  the 
defendants  renounce  all  claim  or 
interest  thereto,  and  offers  plain- 
tiff a  judgment  as  to  that  por- 
tion, with  costs,  &c.,  and  upon 
an  issue  as  to  the  rest,  which 
was  tried  before  a  referee,  the 
referee  erred  in  finding  that  the 
defendants  were  entitled  to  the 
return  of  all  the  property  men- 
tioned in  the  complaint  without 
exception,  or  its  value,  fixed  at 
five  hundred  and  fifty- four 
dollars,  the  referee  should  not 
have  included  the  value  of  the 
property  in  regard  to  which,  by 
the  answer,  the  defendant  had 
renounced  all  right  and  interest. 
Cochran  v.  QottwaM,  442. 

13.  An  answer  will  not  be  re- 
garded  as  pleading  a  counter- 


claim which  merely  asks  that 
the  sum  therein  mentioned  may 
be  set-off  against  any  sum  that 
may  be  allowed  to  the  plaintiff. 
Amerkan  Dock  and  Improvement 
Company  V.  Staley^  589. 

14.  The  defense  of  set-off  needs 
no  reply.     Ih. 

15.  In  an  equitable  action,  the  de- 
fense that  plaintiff  has  a  perfect 
remedy  at  law,  must  be  presen- 
ted by  the  answer,  otherwise  it 
is  not  available  at  the  hearing. 
BeU  V.  Spott9,  552. 

See    Action,   1,   2,    16;    Amend- 
ment ;  Appeal,  4,  5 ;  Counter- 
claim;  Sales,  8,  4. 

PRACTICE. 

An  examination  of  parties  to  the 
action  under  §  391  of  the  Code 
and  Rule  21  of  the  supreme 
court,  may  be  held  immediately 
after  the  service  of  the  summons. 
Under  this  statute  there  is  no 
limit  to  the  time  when  the 
examination  may  take  place, 
after  the  commencement  of  the 
action.  And  the  language  of 
Rule  21  does  not  necessarily  call 
for  any  other  construction. 
Qlenney  v.  World  Mutual  Life 
Ins.  Co.  J  92. 

See   Action:    Amendment;    Ap- 
peal ;     Costs  ;      Depositions  ; 
Dismissal     of    Complaint  ; 
Reference;  Trial. 

PRESUMPTIONS. 

See  Evidence,  4,  5, ;  Insurance, 

7-9. 

PRINCIPAL  AND  AGENT. 
See  Brokers  ;  Counter-claim,  4. 

PRINCIPAL  AND  SURETY. 

1.  In  this  state,  sureties,  upon  per- 
formance by  them  of  their  con- 
tract in  regard  to  their  princi- 
pal, are  entitled  to  the  orii^inal 
evidences  of  debt  held  by  the 
creditor,  and  to  any  judgment 
in    which    the  debt    has  been 
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merged,  as  well  as  to  all  col- 
lateral securities  held  by  the 
creditor.  Fielding  v.  Water- 
house,  424. 

2.  The  right  of  the  surety  is  not 
only  that  of  subrogation,  pure 
and  simple,  but  a  right  to  an 
assignment  by  the  creditor.    lb, 

3.  Performance  of  the  conditions 
of  the  suretyship  discharges  the 
principal  obligation,  so  far  as 
the  existence  of  any  interest'  of 
the  original  creditor  in  the 
same;  but  the  original  debt  is 
kept  alive  as  between  the 
creditor  and  debtor  and  the 
surety,  for  the  purpose  of  en- 
forcing the  rights  and  interest 
of  the  surety  therein,  as  against 
the  debtor,  his  principal.     lb, 

4.  A  co-surety  has  the  same  respon- 
sibility for>reserving  and  keep- 
ing alive  securities,  liens,  and 
liabilities  against  the  original 
debtor,  in  favor  of  his  co-surety 
from  whom  he  claims  contribu- 
tion, as  a  creditor  has  in  behalf 
of  sureties  from  whom  he  claims 
payment  or  fulfillment  of  the 
original  obligation.     lb, 

6.  If  a  creditor  releases  or  satisfies 
any  security  which  he  holds 
against  the  principal  debtor  he 
must  answer  for  the  value  of 
what  he  releases  or  satisfies.    lb, 

6.  The  burden  of  proof,  as  to  the 
value  of  the  release  or  t^atisfac- 
tion,  rests  upon  the  party  releas- 
ing or  discharging.     I  b, 

7.  In  the  case  at  bar,  a  judgment 
was  satisfied  and  discharged 
against  the  original  debtor  by 
the  consent  and  aclon  of  one  of 
the  sureties,  who  now  seeks  con- 
tribution from  his  co-surety  for 
the  amount  paid  by  him,  and 
the  former  should  answer  to  the 
latter  for  its  discharge  and  satis- 
faction, and  the  burden  of 
proof  as  to  its  value  rests  upon 
the  surety  who  discharged  and 
satisfied  the  same.     lb. 

8.  By  analogy  it  is  right  to  apply 
the  general  rule  of  damages  to 
this  case,  namely:  that  when 
the  amount  of  value  is  made  in- 


capable of  estimation  by  the  act 
of  the  wrong-doer,  he  must  be 
held  responsible  for  the  Taiue 
that  by  any  reasonable  ]K>sfiibilitj 
the  same  may  prove  to  be,  as  in 
tliis  case,  the  full  amount  of  the 
judgment  that  was  satisfied.  lb, 

PROMISSORY    NOTES. 

See  Damages,  12,   13 ;  Evidekck, 

6-11. 

QUESTIONS    OF     LAW     AOT) 
FACT. 

See  Malicious   Pbosecutiok,  1; 
Negligence,  1. 

RAILROADS. 

See  Carriebs,  8-9;  Nkou&exscm, 
1,  2,  6-9. 

RECEIPTS. 
See  Contracts,  3-5. 

RECEIVERS. 

1.  The  appointment  of  a  receiver 
of  the  effects  of  a  copartnership, 
and  the  transfer  of  the  same  to 
him,  &c.,  does  not  operate  as  a 
rescission  on  the  part  of  the  co- 
partnership of  a  contract  be- 
tween the  copartnership  and 
one  of  its  employes.  Bird  ▼. 
Austin,  109. 

2.  It  is  doubtful  whether,  when  a 
receiver  and  the  person  for 
whose  benefit  he  was  appointed, 
and  whose  interests  alone  he 
defends,  are  both  parties  to  the 
action,  tl:e  receiver  can  insist  on 
a  defense  not  insisted  on  by  the 
party  for  whose  benefit  he  wa^ 
appointed.  Olark  ▼.  Geery, 
227. 

See    SuFPLKirsNTART    Procsed- 

INGS. 

REFERENCE. 

1.  A  motion  to  set  aside  the  report 
of  a  referee  should  be  made  be- 
fore judgment  is  finally  entered, 
for,  if  successful,  it  would  pre- 
vent the  entry  of  a  judgment. 
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It  would  be  useless  work  to 
vacate  and  set  aside  the  report 
and  yet  allow  the  judgment  to 
stand.  Afaepherson  v.  Bonner, 
448. 

2.  In  the  case  at  bar,  the  referee 
allowed  the  plaintiff  to  amend 
his  complaint  on  motion,  giving 
the  defendant  twenty  days  to 
serve  an  amended  answer,  to 
which  defendant  objected  and 
excepted,  and  refused  to  amend 
his  answer,  but  afterwards  went 
on  with  the  defense  on  the  trial, 
and  after  report  and  judgment 
thereon,  he  moved  to  set  aside 
the  report  on  the  ground  that 
the  amendment  so  allowed  by 
the  referee  was  improper.  Held^ 
that  this  motion  was  too 
late.     /  b, 

8.  The  defendant  could  have  con- 
tested this  question  by  a  special 
motion  to  the  court,  at  the 
time,  for  an  order  settine  aside 
the  amendment.  In  this  way 
the  matter  could  have  been 
simply  and  expeditiously  dis- 
poseii  of  before  the  trial  was 
concluded,  if  a  motion  in  such 
a  case  was  proper.  It  is  too 
late  to  raise  the  question  after 
the  trial,  report  and  entry  of 
judgment,  except  on  appeal  from 
the  judgment.    /&. 

4.  The  report,  having  become  in- 
corporated with  the  judgment, 
can  not  be  detached  and  con- 
sidered apart  from  it.  The 
report  and  judgment  must  stand 
or  fall  together.     I  b. 

Bee  Appeal,  42 ;  Tbial,  3. 

RE-HEARING. 
Bee  Appeal,  15-17. 

REPLEVIN. 
See  PLEADme,  12. 

REPLY? 
See  PLEADiNe,  14. 

REVIVOR. 
See  Action,  3-16. 


SALES. 

1.  A  special  contract  for  payment 
in  a  particular  mode  aoes  not 
interfere  with  the  maintenance 
of  an  action  for  the  price  of 
goods  sold  and  delivered,  when 
the  defendant,  upon  being  duly 
and  properly  requested  to  make 
payment  in  the  mode  prescribed, 
refuses  so  to  do.  Patteraon  v. 
StettaueVy  54. 

2.  Thus,  drafts  drawn  as  per 
special  agreement  by  the  vendor 
on  the  vendee  for  payment  do 
not  interfere  with  the  mainte- 
nance of  the  action,  when  the 
drawee  refuses  to  either  accept 
or  pay  the  di-afts,  and  at  the 
commencement  of  the  action 
they  remain  unpaid  and  unac- 
cepted in  the  vendor's  hands. 
lb. 

3.  A  complaint  which  avers  that 
defendant  agreed  with  plaintiff 
in  consideration  of  plaintifif's 
delivering  to  him  certain  goods, 
to  accept,  honor,  and  pay  the 
drafts  of  the  plaintiff  on  him, 
for  the  value  of  such  deliveries, 
provided  such  drafts  were  in- 
dorsed as  correct  by  a  person 
named  in  the  agreement;  that 
plaintiff  in  pursuance  of  such 
agreement  aelivered  a  large 
quantity  of  goods  of  the  value 
of  thirty  thousand  dollars,  and 
drew  on  defendant  five  drafts 
amounting  in  the  aggregate  to 
eleven  thousand  six  hundred 
and  four  dollars  and  twenty-five 
cents,  which  wei*e  indorsed  as 
correct  by  the  person  named  in 
the  agreement,  and  were  duly 
presented  to  the  defendant  for 
acceptance,  who  refused  to  ac- 
cept, honor,  or  pay  the  same ;  that 
plaintiff  is  the  lawful  owner  and 
holder  thereof;  that  by  reason 
of  defendant's  failure  to  accept, 
honor,  and  pay  said  drafs, 
plaintiff  has  suffered  damage  in 
the  sum  of  eleven  thousand  dol- 
lars; and  prays  judgment  for 
damages  in  eleven  itiousand 
dollars,    states    a    cause  of  ac- 
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tion  on  the  contract  for  that 
part  of  the  value  of  the  goods 
delivered  for  which  the  drafts 
ser  forth  in  the  complaint  were 
drawn.     /A. 

4.  The  averments  as  to  the  draw- 
ing of  the  drafts,  the  present- 
ment of  them,  and  the  refusal  to 
accept,  honor,  or  pay,  and  the 
ownership  of  them,  and  the 
averment  **  by  reason  of  the  de- 
fendant's failure  to  accept,  honor, 
and  pay  said  drafts,"  do  not  ncc- 
eissarily  make  the  action  one 
based  solely  on  a  cause  of  action 
for  damages  for  refusal  to  accept. 
II. 

5.  A  charge  that  if  the  defendant 
did  or  said  anything  from  which 
plaintiff  had  a  ri&rht  to  suppose 
that  the  sale  was  oeing  made  to 
him  and  not  upon  the  responsi- 
bility of  any  other  party,  he 
would  be  himself  liable,  without 
addintr  the  proviso,  *'if  the 
plaintiif  meant  to  sell  to  him,'^  or 
some  phrase  of  similar  import, 
does  not  constitute  error.  This 
proviso  is  im])lied  in  the  words 
of  the  charge :  for  plaintiff 
could  have  no  right  to  suppose 
that  a  sale  was  being  made  to 
defendant  unless  he  had  done 
or  said  what  was  necessary  to 
make  himself  a  party  thereto. 
FUke  V.  Allen,  76. 

6.  The  original  order  being  in 
writing  purporting  on  its  face 
to  come  from  a  person  other 
than  the  defendant,  and  by»that 
person  written  in  the  order  book, 
and  it  being  brought  out  on 
plaintifTs  cross-examination  that 
the  sale  was  entered  in  the  other 
books  as  being  made  to  such 
other  person,  the  admission  of  evi- 
dence on  the  re-direct,  that  the 
entries  in  the  other  books  were 
taken  from  the  entry  in  the 
order-book,  is  not  cause  for  re- 
reversal.  It  did  not  injure  the 
defendant.     I  b. 

\,  Where  the  defendant  introdu- 
ces proof  that  by  a  contract  be- 
tween him  and  the  person  to 
whom  the  plaintiff  charged  the 


goods,  he  was  bound  to  pa? 
such  person  for  the  goods,  it  is 
not  error  to  allow  the  plaintiff  lo 
prove  that  defendant  has  not 
paid  such  person.  This  is  an 
application  of  the  principle  that 
proof  otherwise  immaterial  and 
improper,  may  by  the  ctiurse  of 
the  trial  become  material  and 
proper.    lb. 

8.  Entries  in  books  of  account 
making  charges  against  a  par- 
ticular person,  arenotconcJosive 
evidence  that  the  credit  was 
given  to  such  person.     lb. 

9.  To  establish  a  sale  of  goods  by 
sample,  the  general  rule  is  that 
it  must  clearly  appear  that  tbe 
contracting  parties  mutually  un- 
derstood and  agreed  that  they 
were  dealing  by  sample,  aaJ 
that  the  agreement  was,  that 
the  bulk  of  the  goods  not  exbih- 
ited  was  equal  in  value  and 
corresponded  in  quality  to  the 
sample  of  the  same  exhibited  to 
the  purchaser.  Cousinery  v. 
PearsaU^  liS. 

10.  The  exhibition  of  a  portion  of 
the  goods,  purporting  to  be  a 
sample,  is  not  a  fact  of  itself 
sufficient  to  make  the  seller  lia- 
ble on  an  implied  warranty  in 
regard  to  the  nature,  value,  and 
quality  of  the  goods  being  eqaal 
to  the  sample.     /A. 

11.  The  seller  must  represent  and 
warrant  that  the  goods  sold  corre- 
spond, and  are  in  all  respects 
equal  in  value  and  quality  to  the 
sample  displayed,     lb. 

12.  Proof  of  a  tender  of  a  pordoo 
of  the  goods  sold,  and  a  refasai 
or  rejection  of  the  same,  or  & 
refusal  to  receive  the  bulk  of 
the  ffoods,  is  equivalent  to  a 
complete  delivery  of  the  whole. 
lb. 

18.  Upon  a  re-sale  of  property  once 
sold  to  a  party  who  refuses  to 
accept  and  pay  for  the  same, 
the  general  rule  requires  that 
the  identical  property  sold 
should  be  separately  sold  in 
mass  or  by  lot,  and  the  original 
buyer  credited  with    the    pro- 
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ceeds  of  sncb  sale.  The  goods 
should  not  be  mingled  with 
other  like  property.  But  if 
from  the  nature  of  the  case  sucb 
separation  and  separate  sale  was 
impracticable,  and  the  general 
amount  of  like  property  was 
sold  without  being  specifically 
separated  from  other  like  prop- 
eity,  then  and  in  such  case  the 
highest  value  obtained  for  any 
one  lot  of  said  property  thus  re- 
sold, should  be  taken  as  the 
price  or  value  for  which  the 
original  buyer  should  be  credit- 
ed.    1  h. 

14.  The  effect  of  a  redemption 
clause  contained  in  an  instru- 
ment in  form  of  a  bill  of  sale  of 
personal  property,  is  only  to  give 
a  right  of  redemption;  it  does 
reserve  the  right  of  posses- 
sion to  the  party  making  the 
instrument,  but  the  party  to 
whom  it  in  made  is  entitled  to 
possession  against  the  maker. 
WiUner  v.  Morrell,  222. 

15.  In  an  action  to  recover  dama- 
ges for  the  non-delivery  of 
property  under  a  contract  of 
sale,  it  appeared  that  the  de- 
fendants were  to  deliver  during 
all  the  season,  which  gave  them 
until  the  first  day  of  January  to 
complete  the  delivery.  HeM^ 
that  as  a  necessary  preliminary 
to  this  action,  the  p*laintin 
should  at  the  close  of  the  season 
have  made  his  demand  for  the  de- 
livery, and  should  have  proved 
defendant's  refusal  to  deliver  on 
the  trial.  Isaacs  v.  New  York 
Plaster  Works,  277. 

16.  Proof  of  readiness  to  receive 
and  ability  to  pay  is  essential 
where  the  time  and  place  of  the 
delivery  has  not  been  fixed  by 
the  contract  and  where  the  place 
is  to  be  designated  by  the  party 
who  is  to  receive  the  same.     Ih. 

17.  If  the  vendee  under  a  contract 
of  sale  with  express  warranty 
receives  the  articles,  examines 
them,  and  returns  them  without 
raising  any  objection  on  the 
ground  of  non-conformity  with 


the  warranty,  and  without 
making  any  offer  to  return 
them,  and  without  notifying  the 
vendor  to  take  them  back,  he 
can  not  raise  the  question  of 
non-conformity.  OonmT.  Piatt, 
488. 

18.  The  words  '  *  approved  standard 
quality,"  do  not  constitute  an 
express  warranty;  these  words 
do  not  raise  an  express  w^ar- 
ranty.  It  is  another  expression 
for  a  merchantable  article.     Ih. 

19.  The  measure  of  damages  re- 
coverable by  the  vendor  on  re- 
fusal by  vendee  to  accept,  is 
the  difference  between  the  con- 
tract price  and  the  market  value 
at  the  place  of  delivery.    lb. 

20.  When  the  contract  was  made 
at  a  certain  place,  say  the  city 
of  New  York,  to  which  the 
merchandise  was  to  be  shipped 
from  another  place,  and  de- 
livery was  to  be  made  by  the 
delivery  of  the  invoices  and  bills 
of  lading  at  the  city  of  New 
York,  and  payment  was  to  be 
made  at  that  city,  the  place  of 
delivery  is  the  city  of  New 
York.    lb. 

21.  That  the  merchandise  is,  ac- 
cording to  usual  custom,  shipped 
at  the  risk  of  the  vendee,  does 
not  alter  the  rule.    lb. 

See     Bills    of    Exohangb,     8; 
Bboxebs;  Fbaud. 

SERVICES. 

See  Damages,  15;  Evidbkge,  16; 

Master  and  Sebvaivt; 

Bbosiyebs;  Wit- 

NB8SSS,  6,  7. 

SETOFF. 

See  CouirrBR-OLAnc;    Pleading, 

14. 

SHERIFFS. 

1.  In  an  action  against  a  sheriff 
for  the  non-return  of  an  execu- 
tion, the  facts,  that  warrants  of 
attachment  had  been  issued  to 
and    were    then    held    by    the 
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sheriff  against  the  property  of 
thejuflgment  creditor:  that  he 
had  served  copies  thereof  on  the 
judgment  debtor,  \vith  a  notice 
that  he  levied  upon  and  at- 
tached all  goods,  chattels,  and 
credits  in  bis  hands  belonging 
to  the  judgment  creditor,  and 
upon  all  debts  due  the  judg- 
ment creditor  from  the  judg- 
ment debtor,  and  that  he  had 
received  from  the  judgment 
debtor  a  certificate  under  the 
warrant  that  he  was  indebted 
to  the  judgment  creditor  in  the 
amount  of  the  judgment,  and 
that  such  judgment  remained 
in  full  force  and  effect,  will 
not  constitute  a  defense.  Wehle 
V.  Connor^  24. 
2.  SembU^  if  the  court  sees  fit  to 
stay  the  proceedings  or  to 
diiect  that  the  money  be  re- 
tained in  the  sheriff's  hands 
after  he  had  collected  the 
amount  out  of  the  property  at- 
taclied,  or  to  order  it  to  be 
paid  into  court,  an  excuse  may 
arise  for  a  sheriff  omitting  to 
execute  and  return  the  execu- 
tion.    Ih, 

SHIPPING. 

1.  The  captain  of  a  merchant 
vessel  is  personally  liable  for  in- 
juries caused  by  the  negligence 
of  his  subordinates  during  the 
voyage,  among  them  the  stew- 
ard.    ByaU  V.  Kennedy^  347. 

8.  The  position  of  the  captain  of 
a  public  armed  vessel  is  different 
trora  that  of  the  captain  of  a 
merchant  vessel.     lb, 

8.  The  voyage  is  not  ended  until 
the  vessel  is  moored  at  her  point 
of  destination.  The  master^s 
liability  continues  until  then. 
lb. 

4.  The  visit  of  the  health  officer 
does  not  relieve  the  master;  it 
does  not  divest  him  of  his 
general  power  and  control.     J6. 

SPECLAIi  TERM. 
See  Appeal,  8,  23,  88,  43. 


STATUTE  OF  FRAUDS. 
See  CoiTTiiACTS,  1,  2. 

STATUTES. 

See  Appeal,  21,    22;   Evidkhcb, 
6-15;  Lex  Loci. 

STIPULATION. 
See  Appeal,  16,  17,  42,  43. 

SUMMARY  PROCEEDI^G& 

1.  In  summary  proceedings  to 
recover  possession  of  premises 
under  the  statute  (2  R,  -S.  515. 
§  41),  no  adjournment  can  be 
made  except  upon  the  requestor 
a  party  to  the  proceedings,  and 
for  the  purpose  of  enabling  sncb 
party  to  procure  his  witnesses. 
BoUer  v.    Mayor,    ite.   of   New 

York,  523. 

2.  The  statute,  in  authorizing 
adjoummenta  for  a  specified 
purpose,  and  upon  a  specified 
re<juest,  impliedly  prohibits  &11 
adjournment^  except  such  as  are 
so  expressly  authorized.    Ih. 

8.  The  officer  or  ma^trate  before 
whom  the  proceeding  is  pending 
exceeds  his  jurisdiction  by  an 
unauthorized  and  illegal  ad- 
journment, and  he  is  precluded 
from  the  further  hearing  or  the 
exercise  of  jurisdiction  in  the 
case,  and  all  his  future  acts  and 
proceedings  in  the  case  are  void. 
(Many  cases  cited  in  the  opinion 
of  the  court  on  this  point.)    Ih. 

SUPERVISORS. 
See  New  York,  1,  2,  9-12. 

SUPPLEMENTAL    PLEADING. 
See  Plbadino,  9,  10. 

SUPPLEMENTARY   PROCEED- 
INGS. 

1.  In  supplementary  proceedings 
instituted  under  §  294  of  the 
Code,  after  issue  but  before 
return  of  execution,  this  court 
has  no  power  to  appoiiU  a  f^ 
ceiver.      §   298   does  not  give 
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power  in  such  a  case.     HoTbrooh 
V.  Orgler,  33. 

2.  The  mariDO  court  and  its  judges 
have,  in  respect  to  judgments 
recovered  in  that  court,  all  the 
powers  and  authority  enumera- 
ted in  and  conferred  by  chapter 
2,  title  9,  part  2  of  the  Code 
(supplementary  proceedings). 
II, 

3.  The  filing  of  a  transcript  does 
not  divest  or  affect  such  powers 
and  authority.     J5. 

4  A  judgment  debtor  can  not  be 
subjected  to  several  successive 
examinations  unless  the  creditor 
can  show  specifically  that  facts 
arising  after  one  examination 
call  for  further  examination. 
IrvDin  V.  Chambers^  482. 

5.  The  same  rule  applies  to  an 
examination  upon  a  judgment 
recovered  upon  a  former  judg- 
ment, upon  which  these  pro- 
ceedings had  been  taken,  and 
the  defendant  examined,  &c. 
Ih, 

6.  In  order  to  justify  an  examina- 
tiou  under  such  a  judgment, 
the  judgment  creditor  must 
show  specially  that  facta  have 
arisen  since  the  former  examina- 
tion that  call  for  and  justify  an- 
other examination.     lb, 

SURETIES. 
See  PRI17CIPAL  Ain>  Surbty. 

TRADEMARKS. 
See  Action,  4. 

TRIAL. 

1.  If  the  answers  of  a  witness  are 
irresponsive  to  the  questions, 
the  party  deeming  them  preju- 
dicial must  move  to  strike  them 
out.     Fagnan  v,  Knox^  41. 

2.  Overruling  an  objection  to  an 
improper  question  does  not  con- 
stitute cause  for  reversal  where 
tlie  Answer  was  proper  and  com- 
petent evidence.    1  b. 

8.  That  the  referee  reserved  his 
decision  on  objections  to  evi- 
dence, and  received  the  evidence 


subject  to  the  reservation,  is  not 
cause  for  reversal,  when  the 
evidence  thus  received  is  either 
relevant  or  not  calculated  to  in- 
jure the  objecting  party.  Mer- 
cer V.  Vo%e^  218. 

4.  In  the  case  at  bar,  the  action 
was  to  recover  from  defendant, 
upon  an  agreement  to  pay  to 
the  plaintiffs  one  half  of  all 
losses  sustained  by  them  in  con- 
sequence of  the  bad  debts  aris- 
ing from  any  and  all  sales  made 
by  or  through  one  Bannon,  a 
salesman;  and  a  schedule  or 
list  of  debts  claimed  by  them  to 
be  bad,  was  attached  to  the 
complaint.  The  jury  found  a 
sealed  written  verdict  for  plain- 
tiffs for  eight  hundred  and 
thirty-seven  dollars ;  and  added, 
the  judgment  and  debts  men- 
tioned in  the  schedule,  viz., 
sixteen  hundred  and  seventy- 
four  dollars,  to  be  assigned  to 
the  defendant  for  his  benefit. 
Held^  that  such  a  verdict  was 
void.  It  was  not  such  a  verdict 
as  could  properly  have  been 
found  under  the  issues  sub- 
mitted to  the  jury.  They  could 
only  find  for  the  plaintiffs,  as- 
sessing the  damages,  or  gener- 
ally for  the  defendant.  Herz- 
berg  v.  Murray^  271. 

5.  The  award  of  the  bad  debts, 
which  formed  the  subject  mat- 
ter of  the  action,  was  not  within 
the  province  of  the  jury.     lb, 

6.  The  jury  should  have  been  re- 
'  quired  to  correct  it.     The  court 

could  not  do  it  for  them.     lb. 

7.  Upon  the  reception  of  a  sealed 
verdict  which  is  imperfect  in 
substance  or  form,  the  court 
may  cause  the  jury  to  retire  and 
correct  it.  After  it  is  received 
and  recorded  it  can  not  be  al- 
tered,    lb, 

8.  If  the  alteration,  however,  is 
merely  as  to  the  form  of  the 
verdict,  and  not  affecting  its 
substance,  it  would  not  be  cause 
for  setting  it  aside.     lb, 

9.  In  the  case  at  bar,  the  court 
held  that  this  verdict  could  not 
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be  amended  or  altered  by  the 
court,  by  striking  out  the  por- 
tion relating  to  the  assignment 
of  the  bad  debts,  as  thereby  it 
would  no  longer  be  the  verdict 
returned.  Such  an  amendment 
was  one  affecting  its  substance, 
and  could  not  be  made  by  the 
court.     Tb. 

10.  The  examination  of  a  party 
before  trial  at  the  instance  of 
the  adverse  party,  precludes  any 
further  examination  at  the  trial 
on  the  same  subject-matter  by 
the  party  at  whose  instance  the 
examination  before  trial  was 
had,  and  who  at  the  trial  read 
such  examination,  unless  some 
reason  or  excuse  is  shown,  such 
as  the  omission  by  inadvertence 
to  ask  some  questions,  or  prove 
some  facts.  WUmontY,  Me9erole^ 
321. 

11.  In  an  action  of  tort  against 
a  number  of  defendants,  when 
the  evidence  is  such  as  would 
uphold  a  verdict  in  favor  of  one 
or  more,  although  rendered 
against  the  others,  each  of  the 
defendants  in  whose  favor  a 
verdict  might  have  been  ren- 
dered, is  entitled  to  a  charge  to 
the  jury  that  they  might  find  in 
favor  of  one  or  more  of  the 
defendants,  even  if  they  did  not 
find  in  favor  of  all.  Kenyan  v. 
Sherman^  363. 

12.  A  refusal  so  to  charge  is  error 
which  is  cause  for  reversal. 
It  is  the  privilege  of  each  de- 
fendant to  have  his  case  passed 
on  by  a  jury  having  full  knowl- 
edge that  they  could  find  in  his 
favor,  and  against  each  of  the 
other  defendants.     1  b. 

18.  This  although  all  the  defend- 
ants join  in  the  same  answer, 
and  set  up  the  same  defenses. 
lb, 

14.  A  charge  that  a  certain  ques-, 
tion  of  fact  is  not  involved,  is 
not  erroneous  when  there  is  no 
sufficient  evidence  in  support  of 
the  fact.  Hamilton  v.  Third 
Avenue  B.  S,  Co,,  376. 

15.  The  court  is  confined,  in  its 


instructions,  to  the    scope  and 
province  of  the  proofs.      Tb, 

16.  After  the  jury  have  announced 
their  verdict,  but  before  it  h 
recorded,  the  court  may,  if  it 
appear  to  be  a  mistaken  one, 
send  the  jury  back  for  a  further 
consideration.  Regenutn  v.  Can- 
treU,  881. 

17.  Where  issues  are  framed  in  an 
equity  cause  for  trial  by  a  fury, 
decisions  made  during^  the  tri^ 
and  the  verdict  itself,  as  to  be- 
ing supported  by  sufficient  evi- 
dence, may  be  revievred  only, 
either  on  the  hearings  of  the 
cause  at  special  term  for  the 
trial  of  equity  causes,  or  on  a 
case  with  exceptions,  to  be  made 
and  settled  as  provided  in  other 
cases,  or  on  a  motion  upon  the 
minutes.     Ih. 

18.  The  court,  at  the  ultimate 
hearing  and  disposal,  exerci^s 
its  discretion,  and  it  is  not  pre- 
cluded from  rejecting  the  ver- 
dict, and  ordering  a  new  trial, 
or  from  finding  the  question  of 
fact  itself.    lb, 

19.  Three  questions  were  framed 
for  trial  by  jury.     The  judge 
charged  the  jury  that  if   the? 
found    the    first    two    in    the 
affirmative,  the^  should  render 
a  certain   specified  finding  on 
the  third,  but  if  they  found  the 
first  two  in  the  negative,  then 
they  should   render   a    certain 
other  specified  finding  on  the 
third.      The  jury  retired,   and 
brought  in  a  verdict  finding  the 
first  two  questions  in  the  nega- 
tive, but  finding  the  third  in  the 
manner  in  whidn  by  the  charge 
they    were    authorized  to    find 
only  in  case  of  finding  the  first 
two  in  the  negative.     The  court 
refused  to  receive  the  verdict, 
repeated  its  charge,  and  sent  the 
jury  back  for  further  considera- 
tion.   The  jury  returned  with  a 
verdict  finding   the    first    two 
questions  in    the   negative,   as 
before,  and  as  to  the  thirdi,  in 
the  manner   in  which    by  the 
charge  they  were    directed  to 
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find  it  in  the  event  of  finding 
the  first  two  in  the  negative. 
Tbe  verdict  was  against  the  de- 
fendant.   The  cause  was  then 
brought    on    and    heard   at  a 
special  term  as  an  equity  cause. 
No  evidence  was  oflfered  by  the 
defendant.     Judgment  was  ren- 
dered for  the  plaintiflf.     After- 
wards    defendant    moved     to 
set  aside  the  verdict  on  affida- 
vits   and     the    judgment  roll. 
Held^  1.  That  on  such  a  motion, 
which  brought  neither  the  evi- 
dence nor  the  charge  before  the 
court,  the  question  as  to  whether 
there  was  error  in  the  charge, 
conld  not  be  entertained.      2. 
That  from  so  much  of  the  charge 
as  was  before  the  court  there 
seemed  to  be  an  inconsistency  in 
the  first  verdict  which  author- 
ized the  trial  judge  to  refuse  to 
receive  it,   and  send  the   jury 
back.     Tb, 

20.  Where  a  cause  is  reserved  gen- 
erally on  the  trial  calendar,  two 
days'  notice  to  place  on  a  day 
calendar  for  trial  must  be  given 
to  all  defendants  who  answer 
separately  by  different  attorneys. 
Seaman  v.  McBeynoidSj  546. 

21.  A  default  taken  gainst  one  of 
such  defendants  without  notice 
to  his  attorney  is  irregular,  and 
must  be  set  aside,    lo. 

Bee  Appbal,  1-8,   10,  26-80,  84, 
85;  Dbfobitionb. 

USER. 
See  CoBFO&ATioNS,  10-17. 

USURY. 
See  Lex  Looi. 

VERDICT. 
806  Tbial,  4-9, 16-18. 

VESSELS. 
See  SHippma. 


WAREHOUSEMEN. 

See   Oabbibbb,  5-7;  Contbaots, 

8^. 

WARRANTY. 

See  Sales,  0-11,  17,  18. 

WITNESSES. 


1.  In  an  aetion  for  divorce  a 
vinculo  matrimonii,  the  defend- 
ant, under  the  act  of  1867  (Laws 
of  1867,  ch.  887),  is  incompe- 
tent as  a  witness  for  any  purpose 
0^1  er  than  proving  the  fact  of 
marriage.    Boe  v.  Soe^  1. 

2.  Where  the  question  at  issue  is 
the  concRtion  of  health  of  body 
and  mind  of  a  particular  person, 
laymen  may  state  acts  they 
have  observed,  and  may  some- 
times give  their  impressions 
formed  at  the  time  as  to  whether 
the  acts  so  observed  were 
rational  or  irrational.  The  case 
at  bar  does,  not  call  for  the  strict 
application  of  the  rules  pertinent 
to  the  inquiry  as  to  wnether  a 
person  is  rww*  compos  mentis  or  of 
testamentary  capacity.  Fa^nan 
V.  KtioXy  41. 

8.  Upon  the  examination  of  a  wit- 
ness as  to  value,  he  must  pre 
liminarily  be  shown  (if  so  re- 
quired in  proper  time  by  the 
party  aeainst  whom  the  witness 
u  called)  to  be  acquainted  with 
the  value  of  like  property,  serv- 
ices, &c.,  with  that  as  to  which 
he  is  to  testify.     Mereer  v.  Vose, 

218. 

4.  If  such  preliminary  proof  has 
not  been  so  required,  the  testi- 
mony of  the  witness  as  to  value 
can  not  be  stricken  out  on  the 
ground  that  it  has  not  been 
given.     lb. 

5.  In  such  case  the  burden  rests 
on  the  party  against  whom  the 
witness  is  called  to  show  his  dis- 
qualification,   lb. 

6.  in  answer  to  a  question,  "Do 
you  know  the  value  of  the  serv- 
ices of  an  agent  whose  duties 
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are  confidential  and  embrace 
such  duties  as  you  know  tbat 
plaintiff  performed  during  the 
period  you  have  testified  to?" 
the  witness  said,  **I  can  state 
what  I  know  as  to  persons  do- 
ing the  same;  leave  the  confi- 
dential out,  and  I  should  say 
yes."  He  then,  ander  objection, 
testified  to  the  value.  Hdd^  no 
error.  1.  His  answer  is  as  to 
the  value  of  services  irrespective 


( 


of  their  confidential  charscter. 
3.  The  fact  that  they  were  confi- 
dential did  not  lessen  theii 
value.  lb, 
7.  That  the  witness  preliminarily 
stated  that  he  did  not  profess  ta 
be  an  expert,  does  not  dis- 
qualify him  as  a  ^v^itness  to  Talae 
if  sufficient  facts  appear  to  sbov 
that  he  was  competent,     lb. 

See  Appeal,  1-8;  TRiAii,  1,  2. 
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